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1857. 
Fanshawb  v.  Pebt,  Public  Officer^  &c,  ^prU  is  &  I7. 

/iCTION  against  the  defendant  as  the  public  officer  of  Upon  a  bill 
the  Unioa  Bank  of  Manchester  for  money  lent  and  money  ber  8  i^"* 
had  and  receiyed.    Plea,— that  the  plaintiff  before  and  at  B^rCo"  pty- 
ihe  commencement  of  the  suit  was  and  still  is  indebted  to  ''*!?  *"  London 

at  fonr  months 

the  bank  in  an  amount  equal  to  the  plaintiff's  claim  which  ^^'  ^^'  ^^ 

^  acceptance  was 

the  bank    offers    to  set-off^   on   a  bill  of  exchange  for  wntteoas 

follows  ■ 

39] il  Is.  7d,,  drawn  by  the  plaintiff,  payable  four  months  "Accepted, 
after  date,  on  Begbie,  Wiseman  &  Co.,  accepted  by  them,  Me>sri.  Over, 
and  indorsed  by  the  plaintiff  to  the   bank :    that  Begbie,  c^  Lradon. 
Wiseman  &  Co.  did  not  pay  the  bill  when  due,  though  the  Dai  n^Decr. 
same  was  duly  presented  to  them  for  payment,  of  which  x^'iroiSi^^  * 
the  plaintiff  had  notice.     Issue  thereon.  Mon  the 

'^  ^  signature  were 

At   the    trial  before  Martin,  B.,  at  the  last  Liverpool  written  in  red 
assizes,  without  a  jury,  it  was  admitted  that  the  plaintiff  hand  different 
had  an    account    with  the   Union   Bank  of  Manchester  ture.— ^eiu; 
as  his  bankers,  in  respect  of  which  the  bank  owed  him  question  of  law 

toe  bill  must  be 
tsken  to  have  been  accepted  according  to  its  tenor ;  and  that  if  it  was  a  question  of  fact,  there 
was  etidence  that  the  words  **  dne  1 1  Deer.  1856*'  were  not  intended  to  qualify  the  acceptance, 

VOL.    II. — N.  8.  B  EXCIL 


EXCHEaUER  REPORTS. 

1857.       39U  Is.  7d.,  subject  to  any  right  of  set-ofF  on  a  bill  of 
exchange  which  was  as  follows:— 


Fanbhaws 


r. 

^™-  No.         £391:  l5.:7|:  d       i 

So       2 
Manfi^oster,  Sm 

Four  months  after  date  AySoShe^o] 

hundred  ninety-one  poun(]^^  7^.  vttlii^Teceived. 

'g  'S       &b.^.  Fanshawb. 


o 


^ptember,  1856. 
T  of  myself  Three 


S   S 


Messrs.  Begbie,  Wiseman  $*($>•»     § 

Glasgow,      ^l  ^       «-• 
Payable  in  London.      ^ 


•^^ 


The  signature  of  the  acceptors  was  in  a  different  hand  from 
the  words  written  above  it,  the  whole  of  which  were  in  red 
ink.  The  bill  was  indorsed  by  the  plaintiff  to  the  Union 
Bank  several  days  before  the  11th  of  December,  1856,  but 
was  not  presented  for  payment  till  the  10th  of  January, 
1857,  the  11th  being  Sunday.  It  was  admitted  that  on 
the  11th  of  December  Overend,  Gumey  &  Co.  had  in 
their  hands  funds  of  Begbie,  Wiseman  &  Co.  to  an  amount 
exceeding  the  sum  mentioned  inthe  bill. 

Upon  these  facts  the 4Sfendam  contended  that  the  bank, 
not  having  presented  the  bill  on  the  11th  of  December,  had 
made  it  their  own  by  laches.  The  learned  Judge  directed 
a  verdict  for  the  defendant,  giving  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  him. 

Huffh  Hill  now  moved  accordingly. — This  bill  was  ac- 
cepted, payable  on  the  11th  December.  The  drawee  of  a 
bill  of  exchange  is  at  liberty  to  qualify  his  acceptance,  as 
by  annexing  a  condition,  or  by  enlarging  or  diminishing 
the  time  of  payment :  per  Richardson^  J.,  Hotoe  v. 
Younff{a),     That  case  shews  that  in  ascertaining  what  the 

(a)  2  Brod.  &  B.  165.     See  p.  190. 
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coDtract  of  the  acceptor  really  is,  no  words  written  above  1867. 

the  signature  of  the  acceptor  can  be  rejected     IBramweUt  ^^'^^ 

B. — ^If  a  ibur  months  bill  is  drawn  it  is  clearly  a  dishonour  ^' 
of  the  bill  to  accept  it  as  a  three  months  bill] 

Pollock,  C.  B.— The  wotds  «  No.  1756.  Due  1 1  Deer. 
1856,"  appear  to  be  the  mere  memorandum  of  the  clerk, 
who  prepared  the  bill  for  the  acceptor's  signature,  as  to  the 
time  at  which  it  would  become  payable.  The  bill  purports 
to  be  accepted  according  to  its  tenor ;  then  there  is  some- 
thing which  is  said  to  be  inconsistent  with  that  The  case 
was  before  my  brother  Martin,  who  had  the  powers  of  a 
jury,  and  I  think  that  he  was  right  in  deciding  that  the  bill 
was  accepted  according  to  its  tenor.  There  will,  therefore, 
be  no  rule. 

Bramwell,  B. — I  am  of  the  same  opinion.  The  question 
is,  what  is  the  meaning  of  the  acceptance.  After  the 
words  **  accepted,  payable  at  Messrs.  Overend,  Gumey  & 
Co.,  bankers,  London,**  the  words  ''No.  1756.  Due  11 
Deer.  1856''  occur.  Does  that  mean  accepted  to  be  due 
on  the  11th  of  December  ?  I  think  that  the  number  refers 
to  the  number  of  the  bill  in  the  book  of  the  drawee,  and  if 
this  is  a  matter  of  law  I  have  no  difficulty  in  deciding  that 
the  time  of  payment  mentioned  is  not  a  qualification  of 
the  acceptance,  but  simply  an  untrue  description  of  the 
bill 

Chahnbll,  B. — I  also  think  that  there  should  be  no  rule. 
Hie  matter  was  left  to  the  judge,  who  had  to  decide  the 
question,  whether  it  was  one  of  law  or  fact  Mr.  Hill  must 
make  out  that  the  words  formed  part  of  the  acceptance. 
The  bill  seems  to  have  been  prepared  for  signature  by  a 
clerk.    If  the  question  is  one  of  law  I  think  that  the  accept- 

B  2 


Fahsrawb 

r. 

Pekt. 
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1857.  &nce  terminates  at  the  third  line;  if  it  is  a  question  of  ftu!t 
I  should  attach  importance  to  the  number^  as  shewing  that 
the  date  was  not  a  qualification  of  the  acceptance,  but 
a  mere  memorandum. 

Martin,  B. — At  the  trial,  after  consulting  my  brother 
Crompton^  I  thought  that  if  a  drawee  intends  to  qualify 
his  acceptance  he  must  do  so  in  unambiguous  language. 
Here  it  cannot  be  doubted  but  that  if  the  bill  had  been 
presented  to  the  acceptor  at  the  end  of  three  months  he 
would  have  refused  payment 

Rule  refused. 


^fri/ 20.  Schneider  and  Another  v.  Foster  and  Others. 

The  defendant  JL)eCLARATION,  dated  November  4,  1856,  for  goods 
upon  the  fol-     sold  and  delivered.     Plea : — never  indebted. 
crf^ptymenT*—      ^^  ^^  ^"*^'  before  Crowder^  J.,  at  the  last  assizes  for  the 
bm  OT^tSrioth  county  of  Stafford,  it  appeared  that  the  action  was  brought 
of  the  month     ^q  recover  the  balance  due  from  the  defendants  under  the 

following  de- 
livery, or  2*/.    following  contract :— «  Sold  to  Messrs.  The  Chillington  Iron 

After  the  de-     Co.  (the  defendants)  Two  thousand  lots  of  our  best  Blast 

livery  of  the 

goocb  he  paid  Fumace  Iron  Ore  at  23s.  per  lot  of  lbs.  2400  delivered  at 
price  in  cash,  their  sidiug  at  the  London  and  North  Western  line  of  Rail- 
had  e'xcrcised  ^«y«     Terms  of  payment  four  month*8  bill  on  the  10th  of 
Jlyinftdy  ^^^  ^''^^^^  following  delivery,  or  2  %  for  cash. 
JbOTeforTthat  Schneider,  Hannay  and  Co.'' 
the  plaintiff          fhe  deliveries  of  ore  were  in  March  to  the  value  of 

might  suo  him 

for  goods  sold    485/.  105. ;  in  April,  349/.  5s.  lid. ;  in  May,  110/.  14*.  Id. ; 

Tfithout  waiting 

for  the  ezpira-  in  June,  552L  2s.  Od.;  in  July,  401/1   ISs.    7c/l,  making 

four  months,     together  1899/.  5s,  7d.     If  a  bill  had  been  given  for  the 

401/.  135.  7d,  for  iron  supplied  in  July  it  would  not  have 

been  due  till  December,  1856.     The  defendants  had  paid 
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900/.  on  the  27th  of  June,  and  892£  16$.  Id.  on  the  29th 
of  August,  making  together  1792^  I6s.  Id.  At  the  close 
of  the  plaintiflk'  case  the  defendants'  counsel  submitted 
that  the  plaintifis  must  be  nonsuited,  on  the  grounds  that 
the  action  was  brought  too  soon,  and  that  the  declaration 
should  have  been  on  the  special  contract  The  learned 
Judge  thought  that  the  defendants  had  exercised  the 
option  of  paying  in  cash,  and  the  jury  under  his  direction 
found  a  verdict  for  the  plaintiffs. 

PigM  now  moved  to  set  aside  the  verdict  and  for  a  new 
trial. — The  plaintifis  had  no  right  to  sue  for  goods  sold  and 
delivered  until  after  four  months  had  elapsed ;  Miller  v. 
Shawe  (a).  The  defendants  never  elected  to  pay  cash, 
except  to  the  extent  of  the  payment  actually  made  by  them. 
[Martmy  B. — The  defendants  had  an  option  to  pay  by  bill 
or  in  cash ;  they  had  no  right  to  pay  partly  by  bill  and 
partly  in  cash.  They  have  put  it  out  of  their  power  to 
give  a  bill  for  the  whole  amount  Pollock^  C.  B. — The 
defendants  paid  part  of  the  sum  of  401^  13«.  Id.  for  goods 
supplied  in  July  in  cash ;  that  shews  that  they  considered  it 
as  payable  presently.] 

Rule  refused. 

(a)  4  East,  149. 


^  EXCHEQUER   REPORTS. 

1857. 


Knioht  and   Another  v.  The  Gravbsbnd   and  Milton 
Aprai2.  Waterworks  Company. 

Byd€ed.reciu  (j  OVEN  ANT.— The  declaration  set  out  a  deed  made 

lag  that  the 

defendanu  a      between  the  defendants  and  the  plaintifis,  reciting  that  the 

itaterworki 

Company         directors  of  the  Company  had  lately  determined  to  con- 
had  aetennined 
to  ooDfltruct  a    Struct  a  resenroir,  well»  shafts,  tunnels  and  other  works  on 

that 'the  engi-  ^h®  premises  of  the  Company,  and  that  the  engineers  of  the 
cSIiJi/hId  Company  had  prepared  the  necessary  drawings  for  the  same 
ncSawfSaw-  ^^  made  a  general  specificatum^  referring  to  the  said  drawings, 
logs  for  the       qf  all  the  works  to  be  done,  and  of  the  materials  to  be  found 

lame,  and  made    •'  ^  •^  ./ 

ageneraltpeci  and  provided  for  tliat  purpose;  and  that  the  plainttfis  bad 

ring  to  the  said  agreed  with  the  directors  of  the  Company  to  construct, 

the  works  to  be  make  and  complete  the  said  intended  resenroir,  well,  shafts 

the  maTeriab  ^^^  tunnels,   and  to    provide  and  execute  all  the  works 

and  provided  particularized  in  the   said  specification,    and   which   may 

l^th'S'uie  ^  implied  therefrom,  or  be  incidental  thereto  for  3880/., 

plaintiffs  had 

agreed  to  make  the  ivell,  &c.,  and  to  eieonte  all  the  works  particularised  in  the  said  specification, 
and  which  mi^ht  be  implied  therefrom  or  incidental  thereto,  for  3880/. ;  and  that  to  tne  drawings 
and  specification  the  corporate  seal  of  the  Company  had  been  affixed,  and  that  the  plaintiffs  had 
signed  the  same :  the  plaintifi  coyenanted  to  complete  the  well,  &c.,  and  works  mentioned  and 
specified  in  the  specincation  or  shewn  in  the  drawings,  or  which  may  be  reasonablv  implied 
therefrom  or  be  considered  incidental  thereto,  of  the  materials  and  in  manner  and  in  all  respects 
therein  mentioned ;  and  that  thej  would  find  all  materials  required  in  the  making  and  com- 
pleting the  works  of  such  sort,  &c.,  as  in  the  specification  described ;  and  all  scaffolding,  engines, 
pumps,  &c.,  -mentioned  in  the  specification,  as  required  to  be  provided  by  the  person  contracting 
to  perform  the  said  work,  as  might  be  found  necessary  to  complete  the  works,  and  labour,  &c., 
necessary  for  the  construction  and  completion  of  the  well  in  a  workmanlike  manner,  and  in  all 
respects  conformable  to  the  specification ;  and  fully  to  complete  the  works  in  a  workmanlike 
manner  on  or  before  the  32na  of  September  then  next  (with  power  to  the  engineer  of  the 
Company  to  delay  the  work  and  grant  an  extension  of  time  if  he  should  think  proper).  If  not 
completed  in  manner  aforesaid  on  the  22nd  of  September,  the  plaintifis  to  be  liable  to  a  penalty 
of  20Z.  weekly.  The  defendants  covenanted  to  pay  the  3880/.,  and  such  further  sums  as  should 
be  payable  in  respect  of  deviations  from  the  works.  The  specification,  which  was  under  the  seal 
of  the  Company,  contained  the  following  passage :  — *'  The  contractor  will  be  required  to  sink 
the  well,  &c,  to  the  depth  of  120  feet,  &c.,  after  which  the  Company  will  undertake  the  erection 
of  the  permanent  stcam-ennne  and  permit  the  pumping  to  be  performed  by  it,  sufficient  interval 
of  time  being  allowed  for  the  erection  of  the  steam-engine,  and  such  time  added  to  the  period 

assigned  to  the  contractor  for  the  performance  of  the  works Jldd^  that  there  was  an  implied 

covenant  on  the  part  of  the  Company  to  erect  the  permanent  steam-engine  as  provided  in  the 
specification. 
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and  for  aay  additions  thereto  after  the  rates  specified  in  a        1857. 
schedule  of  prices  :  also  reciting,  that  to  the  drawings  and      ^^^    ' 
the  specification  the  corporate  seal  of  the  Company  had  «• 

Geavkbend 

been  annexed,  and  that  the  plaintifis  had  signed  the  same :  amd 
The  plaintiflb  covenanted,  at  their  own  costs  and  charges,  Waterworks 
to  constmct,  and  complete  In  a  good,  substantial  and  -work- 
manlike manner  the  reservoir,  well,  shafts,  tunnels  and 
other  works  mentioned  and  specified  in  the  said  specifica- 
tion, or  shewn  in  the  said  drawings,  or  which  may  be 
reasonably  implied  therefirom  or  be  considered  incidental 
thereto,  and  of  the  several  and  respective  dimensions  and 
of  the  materials  and  in  manner  in  all  respects  therein 
mentioned,  under  the  direction  and  to  the  satisfaction  of 
the  engineer  of  the  Company  for  the  time  being ;  and  that 
they  would  at  their  costs  and  charges  find  and  provide  all 
and  every  the  materials,  and  things  required  in  the  making, 
constructing  and  completing  the  said  works,  of  such  sort, 
quality,  size  and  dimensions  of  their  respective  kinds,  as  in 
the  said  specification  are  more  particularly  described  or 
referred  to;  and  all  excavators,  &c.,  and  all  scaffolding, 
shoring,  tackle,  engines,  pumps,  pipes,  tools,  utensils,  fuel, 
candles,  and  other  implements  and  things  mentioned  in  the 
sud  specification,  as  required -to  be  provided  by  the  person 
contracting  to  perform  the  said  work,  or  as  may  be  found 
necessary  to  carry  on  and  complete  the  said  works ;  and  all 
workmanship  and  labour  necessary  and  sufficient  for  the 
making,  construction  and  completion  of  the  said  reservoir, 
wells,  &c.,  hereby  contracted  to  be  made,  constructed  and 
completed,  done  and  performed,  in  a  good  and  workmanlike 
manner  and  in  all  respects  conformable  to  the  said  specifi- 
cation and  drawings  hereinbefore  mentioned  and  referred 
tOi  and  signed  by  the  said  parties  hereto,  or  as  may  be 
iiD{Jied  therefirom,  or  as  is  incidental  ^hereto,  to  the  satis- 
bction,  &c«,  and  fully  complete  and  finish  the  same  in  a 
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1857.      good  and  workmanlike  manner  on  or  before  the  22nd  day 

^j'^     of  September  next  ensuing  the  date  of  the  indenture. — ^The 

V.         deed  provided,   that  if  the  engineer  thought  fit  to  delay 

aud        the  works  he  might  do  so,  but  that  if  not  completed  by 
Milton 
Watekwobks  the  22nd  of  September  the  plaintiflb  should  after  that  time 

be  liable  to  a  penalty  of  20/.  a  week.  The  plaintiflb  coven- 
anted to  observe,  perform,  and  keep  all  and  every  of  the 
conditions  and  stipulations  mentioned  in  or  at  the  foot  of 
the  tpecification  that  might  not  be  covenanted  to  be  done, 
or  observed  by  any  of  the  covenants  in  the  indenture ;  and 
that  the  observance,  performance  and  keeping  of  all  such 
conditions  and  stipulations  in  or  at  the  end  of  the  speci- 
fication, should  be  as  binding  by  way  of  covenants  and 
agreements  as  if  they  had  been  set  out  in  the  indenture. 
The  defendants  covenanted,  that  the  plaintifis  observing 
and  fulfilling  the  agreements  and  conditions  in  the  speci- 
fication, the  defendants  would  pay  the  3SS0L  and  such 
further  sums  as  should  become  payable  in  respect  of  any 
deviations  fi'om,  alterations  in,  or  additions  to  the  said 
works,  as  shewn  and  specified  in  the  drawings  and  speci- 
fication, on  receiving  a  certificate  of  the  engineer,  &c«  (The 
declaration  then  set  forth  the  specification  which  was 
under  the  seal  of  the  Company.  It  contained  the  following 
passage  as  to  the  well  and  shafts : — )  **  The  contractor  will  be 
required  to  sink  the  well,  shafts  and  tunnels  to  the  depth  of 
120  feet  firom  the  engine-house  floor  of  the  existing  works, 
after  which  the  Company  will  undertake  the  erection  of 
the  permanent  steam-engine  and  permit  the  pumping  to  be 
performed  by  it,  sufficient  interval  of  time  being  allowed  for 
the  erection  of  the  steam-engine,  and  such  time  added  to  the 
period  assigned  to  the  contractor  for  the  performance  of  the 
works."  Breach :  that  though  the  plaintifis  sunk  the  well, 
shafts  and  tunnels,  in  the  specification  mentioned,  to  the  depth 
of  120  feet,  &c.  ;    and  though  all  conditions,  and  things. 


Kkiobt 
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happened,  &c.,  to  entitle  the  plaintiffs  to  the  fulfilment,  by        1857. 
the  defendants,  of  the  covenants  in  the  specification  men- 
tioned to  undertake  the  erection  of  the  permanent  steam-  v. 
engine  and  to  permit  the  pumping  to  be  performed  by  it,         akd 
and  to  entitle  the  plaintifis  to  maintain   this  action  for  Watekworkb 
a  breach  of  covenant:    Yet  the  defendants  neglected  and     C^'**^-^*^- 
delayed  to  undertake  the  erection  of  the  said  permanent 
steam-engine,  or  to  permit  the  pumping  to  be  performed 
by  ity  whereby,  &c. 
Demurrer  and  joinder  therein. 

Knmoles  (with  whom  was  T.  Jones)y  for  the  plaintiflb  (a). — 
There  is  no  express  covenant  by  the  defendants,  in  the 
deed,  to  provide  the  engine,  but  the  deed  and  specification 
most  be  read  together.  The  plaintiffs  are  to  be  paid  a 
certain  price  on  producing  the  certificate  of  the  Company^s 
engineers  that  certain  work  has  been  done.  There  is  a 
penalty  on  their  failure  to  complete  the  work  within  a  certain 
time.  The  specification  of  the  work  which  they  contract  to 
do,  shews  that  the  defendants  were  to  erect  a  steam-engine 
and  allow  them  the  use  of  it  to  fitcilitate  their  operations 
Here  is  therefore  an  agreement  on  the  part  of  the  defend- 
ants to  erect  the  steam-engine.  If  that  were  not  so,  they 
would  have  the  power  to  defeat  the  claim  of  the  plaintiffs, 
unless  they  went  to  the  additional  expence  of  erecting  a 
steam-engine.  The  words  of  the  specification  are,  '^  the 
Company  will  undertake  the  erection  of  the  permanent 
steam-engine  and  permit  the  pumping  to  be  performed  by 
it"  All  the  arrangements  were  made  upon  the  supposition 
that  when  the  plaintifis  got  to  a  certain  depth  the  Company 
would  erect  the  engine.  But  it  is  said  that  there  are 
no  words  of  covenant  to  bind  them  to  erect  it.     The  deed, 

(a)  Lfuky  far  defendants,  began,  but  the  Court  called  on  the  plain- 
tifli*  counsel  to  support  the  affirmation. 
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letting  the  work  to  the  plaintiflls,  is  an  implied  covenant  by 

the  defendants  that  they  will  perform  theirpart  of  the  matters 

_     «-  set  down  in  the  specification.     The  specification  is  incor^ 

Obavssihd  *^  '^ 

▲iTD         porated  with  and  is  part  of  the  deed.     The  seal  of  the 

Watb&wokks   Company  has  been  affixed  to  it 
Company. 

Ltuh,  for  the  defendants. — The  seal  of  the  Company 
was  affixed  to  the  specification  solely  for  the  purpose  of 
identifying  it;    the  specification   forms  no   part   of    the 
contract     Certain    provisions    in    it  were   adopted   and 
others  omitted  in  the   deed^   which   contain   the   agree- 
ment between  the  parties.     It  must  be  assumed  that  the 
plaintifls  undertook  absolutely  to  raise  the  water  by  their  own 
machinery^  if  necessary.     [Bramwellt  B. — The  covenant  is 
to  do  it  in  the  manner  mentioned  in  the  specification.     If 
the  manner  mentioned  in  the  specification  shews  that  the 
defendants  are  to  do  something,  is  not  there  a  covenant  by 
them  to  do  it  ?     Pollock^  C.  B. — If  I  covenant  to  build  on 
your  land  and  you  accept  it,  is  not  that  a  covenant  by  you 
to  let  me  build  ?]     The  plaintiff  expressly  agrees  to  find 
everything  that  may  be  necessary  for  completing  the  work. 
The  agreements  in  the  specification  were  at  an  end,  those 
incorporated  in  the  deed  owe  their  efficacy  to  their  being 
in   the   deed.     Ra$hleigh  v.   The  South  Eastern  Railway 
Company  (a)  shews  that  a   covenant  cannot  be  implied 
merely  because  it   appears  that   the  parties  in  making 
the  contract  took  it  for  granted  that  a  certain  state  of  things 
would  exist     [Channett,  B. — That  case  afterwards  went 
into  error,  when  the  Court  entertained  great  doubt  of  its 
correctness  and  recommended  the  parties  to  compromise, 
which  they  did.     Martin^  B. — Here  the  deed  contains  a 
declaration  under  seal  that  the  works  mentioned  in  the 
specification  are  to  be  done  by  the  respective  parties.     It  is 

(a)  10  C.  B.  612. 
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very  likely  that  the  erection  of  the  steam-engine  was  not  a       1857. 

condition  precedent  to  the  plaintifis'  obligation  to  complete      "^"^^^ 

the  works.]  «. 

Oraybsbhd 

AHD 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  is  watcbwo&u 
entitled  to  judgment  It  is  admitted  that  there  is  no  >>'^^* 
covenant,  in  express  terms,  contained  in  the  deed ;  but 
wherever  it  is  manifest  from  expressions  in  a  deed,  that 
the  parties  must  have  intended  to  stipulate  that  a  particular 
thing  should  be  done  by  either  of  them,  there  is  an  im- 
plied covenant  to  do  it  The  case  of  Rashleigh  v.  The 
South  Eastern  Railway  Company  (a)^  is  much  in  point, 
but  «ve  are  informed  by  my  brother  Channett  that  when 
that  case  was  argued  in  the  Exchequer  Chamber  the  Court 
intimated  an  opinion  that  they  did  not  quite  agree  with  the 
judgment  of  the  Court  below.  That  of  course  would  make 
the  case  of  doubtful  authority.  But  in  fact  every  case 
where  a  covenant  is  implied  must  stand  upon  its  own 
foundation,  and  there  is  great  difficulty  in  arguing  from  the 
analogy  of  other  cases.  The  question  always  is,  what  is 
the  reasonable  conclusion  to  be  drawn  from  all  the  matters 
to  which  the  Court  are  entitled  to  look.  Here,  in  the 
specification,  I  find  this  passage: — ''The  contractor  will  be 
leqnired  to  sink  the  well  &&  to  the  depth  of  one  hundred  and 
twenty  feet,  &c,  afier  which  the  Company  will  undertake  the 
erection  of  the  permanent  steam-engine  and  permit  the  pump- 
ing to  be  performed  by  it.  Sufficient  interval  of  time  being 
allowed  for  the  erectionof  asteam^ngine,andsuch  time  added 
to  the  time  assigned  to  the  contractor  for  the  performance  of 
the  works."  Thb  therefore  is  part  of  the  mode  in  which 
the  entire  work  is  to  be  performed,  and  the  agreement  that 
the  work  shall  be  done  amounts  to  an  implied  contract 
that  the  Company  will  undertake  and  permit  that  the  work 

(a)  lOC.B.  612. 
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1857.        ^^^^  ^  ^^"^  i"  ^^^  manner  specified.     That  is  not  con- 

^T"^*^*^      trolled  or  over-ridden  by  the  covenant  that  the  contractors 
Kmoht  "^     ^ 

V.  shall  provide  all  the  materials  requisite  for  completing  the 

AMD         worksy  which  refers  only  to  those  things  which  according  to 

Watsbworu  the  specification  they  were  to  da     It  did  not  free  the 

MPAiiT.      (jQmpany  from   the  liability   to   erect    the   steam-engine 

which,  according  to  the  specification,  they  were  bound  to 

provide. 

Martin,  B.— I  am  of  the  same  opinion.  It  is  impossible 
to  suppose  that  the  parties  meant  to  leave  unprovided  for 
so  important  a  matter  as  the  erection  of  this  steam-engine. 
It  was  evidently  intended  that  the  steam-engine  should 
be  put  up  though  it  is  difficult  to  make  out  the  con- 
tract in  words.  Reading  the  instruments  as  simple 
writings,  it  is  clear  that  when  the  work  was  in  a 
certain  state  an  engine  was  to  be  erected  by  the  Com- 
pany to  relieve  the  contractors,  and  I  should  be  astute  to 
avoid  a  construction  of  the  deed  which  would  relieve  the 
Company  from  the  liability  :  the  deed  however  recites 
that  the  '*  directors  of  the  Company  had  determined  to 
construct  a  reservoir,  well,  &c.,  and  that  the  engineer  of  the 
Company  had  prepared  the  necessary  drawings  and  made 
a  general  specification  referring  to  the  said  drawings  of  all 
the  works  to  be  done  and  of  the  materials  to  be  found 
and  provided  for  that  purpose  ;  and  that  the  plaintiflfs  had 
agreed  with  the  directors  of  the  Company  to  construct  the 
said  reservoir,  &c.,  and  to  execute  all  the  works  particu 
larized  in  the  said  specification,  and  which  may  be  implied 
therefrom  or  be  incidental  thereto,  and  that  to  the  drawings 
and  the  specification  the  corporate  seal  of  the  Company 
had  been  annexed."  I  think  there  is  enough  to  shew  that 
the  Company  did  agree  to  provide  the  steam-engine  as 
mentioned  in  the  specification. 
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BsAifWELLy  B. — I  am  of  the  same  opinion.    We  have  to        1857. 

find  oat  what  is  the  meaning  of  the  parties  to  be  collected  ^T*^ 

from  the  laniraaire  they  have  used.     There  is  no  covenant  _     9. 
in  express   terms ;    therefore   there    arises   some   doubt         amd 

MiLTOX 

I  agree  with  Maule,  J.,  in  the  case  cited,  that  where  Watbrwobxb 
tbe  parties  have  the  power  to  express  tncir  intention 
in  words,  and  do  not  express  it,  there  is  no  covenant. 
Here,  however,  the  intention  of  the  parties  is  so  ex- 
pressed. The  deed  recites  that  a  specification  has  been 
made  shewing  the  work  which  was  to  be  done,  and  that  the 
plaintifis  had  agreed  to  do  it  according  to  the  specifications 
and  drawings,  and  in  the  manner  and  in  all  respects  therein 
mentioned.  The  mode  of  doing  the  work  is,  that  the 
plaintifis  are  to  sink  the  well  to  a  certain  depth,  and  then 
the  defendants  are  to  provide  an  engine  and  give  the 
defendants  liberty  to  use  it  in  pumping.  That  implies  that 
the  defendants  were  to  provide  the  engine  at  a  particular 
time,  and  therefore  there  is  an  implied  covenant  to  pro- 
vide it.  It  was  aigued  that  the  deed  shews  that  after  the 
specification  had  been  drawn  the  parties  had  come  to  a 
new  agreement  To  that  I  do  not  assent.  I  read  every 
thing  in  the  specification  as  part  of  the  contract,  except 
so  far  as  the  specification  may  be  inconsistent  with  the 
deed.  The  covenant  to  do  every  thing  necessary  to  com- 
plete the  works,  refers  to  things  necessary  to  complete  the 
works  according  to  the  specification.  It  is  not  inconsistent 
with  the  specification. 

Channeli«,  B. — I  am  also  of  the  same  opinion.  I  think 
that  the  covenant  is  properly  stated  in  the  declaration,  and 
that  the  meaning  of  the  deed  is  that  the  specification  is 
to  be  read  with  it  At  the  same  time  I  quite  agree  with 
Mr.  Lttsh  in  thinking  that  the  deed  would  not  incorporate 
any  part    of   the    specification   which   is    repugnant    to 
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1867.       it    Tlie  plaintifis  covenant  to  do  the  work  and  provide 
the  materials  according  to  the  specification.    I  think  there 
is  an  implied  covenant  on  the  part  of  the  defendants  to 
AXD        provide  the  permanent  steam-engine,  and  that  the  breach 
WATBRwoRKa  is  Well  assigned. 

Judgment  for  the  plaintiflSi  (a), 

(a)  See  Brett  y.  Cumburland^  Cro.  Jae.  522 ;  Duke  of  St,  Albane  ▼. 
EUie,  16  East.  352 ;  Anon.  March.  R.  9. 


Map  6.         Mills  v.  J.  E.  Holton,  J.  Gorbam  and  J.  Barnard. 
A  well  was  let    X  HE  declaration  stated  that  the  plaintiff  was  possessed  of 

from  year  to 

vear.  neither  a  wcII  with  water  therein  flowing,  and  of  certain  machinery 
tenant  being  and  tackle  belonging  thereto ;  and  that  the  defendants  by 
thetteinin^^*^  themsclves  and  their  agents,  by  the  negligent  and  improper 
out*o7repair"^  use  of  machines  and  tools,  and  by  the  negligent  and  im- 
Sained*to  Ae'  P^P^^^  "^  ^^  ^^®  ^^^  machinery  and  tackle,  and  by 
defenduits,  the  negligently  throwing  earth  and  other  substances  into  the 
sent  in  men  to  gaid  well,  injured  the  said  well  and  the  walls  thereof,  and 

repaint.     The 

well  was  de-     choked  and  filled  it  up,  &c. 

strovcd  by  the         _,  __  ., 

negligence  of  Plea— Not  gUlIty. 

employed.  An  At  the  trial  before  Pollock^  C.  B.,  at  the  London  sittings 
been  brought  ^^^^  ^^^  Hilary  Term,  it  appeared  that  the  plaintiflp 
♦^^™!vi!?"*     was  the  tenant  of  the  well  under  a  lease,  dated  the  26th  of 

lo  recover  * 

damages  October,  1855,  made  by  the  defendants,  who  were   the 

for  tne  injury  •'  

sustained  by      trustees  of  the  Sheemess  Waterworks.     The  demise  was 

him.     Seld, 

that  the  defend,  for  one  year,  and  so  on  from  year  to  year,  at  the  rate  of 

ancs  were  not 

necessarily        130Z.  a  year.      The  lease  contained  a  covenant  by  the 

responsible,  but 
that  it  was  a 

auestion  of  fact  for  the  jury  what  was  the  nature  of  the  obligation  incurred  by  them  by  reason  of 
leir  interference. 
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plaintifls  to   keep  the  demised    premises  in  repair,  the        1857. 
steining  of  the  well  and  damage  by  fire  or  tempest  only      ^XT^^^ 
excepted ;  and  there  was  a  proviso  that  in  case  of  breach  «• 

HOLTON. 

of  any  of  the  covenants,  &c.,  on  the  part  of  the  lessee 
10  be  performed,  or  if  the  well  or  spring  of  water  should 
bursty  become  choked  or  discontinue  to  flow,  and  thereby 
become  useless  and  irreparablci  then  it  should  be  lawful 
for  the  lessor  into  the  demised  premisesy  or  any  part 
thereof  in  the  name  of  the  whole,  to  re-enter;  with  a  further 
proviso,  that  it  should  be  lawful  for  either  party  to  deter- 
mine the  lease  at  the  end  of  the  first  year,  by  giving  three 
months'  notice  in  writing.  The  lease  did  not  contain  any 
covenant  by  the  lessor  to  repair.  The  plaintiff  made  a 
profit  by  selling  the  water.  On  the  7  th  of  June,  1856,  the 
water  having  become  discoloured,  the  plaintifif  complained 
to  the  company.  After  a  meeting  of  the  committee  of  the 
company,  on  the  10th  of  June,  the  defendant  Gorham  sent 
a  person,  named  Howting,  with  workmen  to  put  the  well 
into  repair.  One  of  the  workmen  dropped  a  large  cylinder 
into  the  well  and  damaged  the  sides  of  it ;  according  to  one 
witness  he  must  have  done  it  purposely.  The  defendant 
Gorham  then  dismissed  Howting,  and  employed  a  person 
named  Murray  to  survey  the  well,  and  afterwards  directed 
him  to  take  the  necessary  steps  to  put  it  in  repair.  Murray 
employed  a  steam-engine  and  pump  to  raise  the  water, 
the  weight  of  which  broke  the  well  in  completely.  Upon 
these  facts  the  defendants'  counsel  contended  that  the 
plaintiff  ought  to  be  nonsuited ;  that  the  defendants  were 
under  no  obligation  to  repair,  and  that  as  an  accident 
happened,  while  repairs  were  being  done  by  them  as  volun- 
teers, they  were  not  liable.  Certain  minutes  of  meetings 
were  put  in,  by  which  it  appeared  that  Howting  and  Murray 
had  been  employed  by  the  company,  and  that  the  defend- 
ants Barnard  and  Gorham  were  present  at  such  meetings. 
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1857.  The  learned  Judge  told  the  jury  that  he  was  of  opinion 

Mills  ^^^^  ^^^  plaintiff  was  entitled  to  recover  from  the  persons 
who  had  employed  Howting  and  Murray.  The  jury 
found  a  verdict  for  the  plaintifis,  leave  being  reserved  to 
the  defendants  to  move  to  enter  a  nonsuit  if  the  Court 
should  be  of  opinion  that  there  was  no  evidence  of  the 
liability  of  the  defendants. 

Bomll  having  obtained  a  rule  nisi  accordingly. 

Hawkins  and  C.  E.  Pollock  now  shewed  cause.^-The 
defendants  took  upon  themselves  to  repair  the  well,  and 
if  by  their  negligence,  or  that  of  their  workmen,  injury  was 
done  to  the  plaintiff,  they  are  responsible.  It  is  true  that 
they  were  under  no  obligation  to  repair,  but  if,  as  rever- 
sioners, they  thought  it  worth  their  while  to  do  so,  they  were 
bound  to  take  due  care  that  the  work  was  properly  done: 
Coffffs  V.  Bernard  (a).  The  defendants  were  not  in  the  posi- 
tion of  gratuitous  bailees.  After  having  undertaken  the  work, 
though  the  plaintiff  might  not  have  been  able  to  compel 
them  to  complete  it,  the  defendants  became  liable  for  any 
misfeazance :  Elsee  v.  Gatward  {h).  Howting  and  Murray 
were  the  mere  servants  of  the  company  and  not  independent 
contractors  who  had  a  right  to  do  the  work  in  any  way 
they  pleased ;  the  defendants  are  therefore  liable  for  their 
acts:  Sadler  v.  Henlock  (c).  [Martin^  B. — The  question  is 
whether  the  defendants  really  undertook  to  do  the  work 
properly.  Workmen  were  sent  by  the  defendants,  the 
reversioners,  to  the  premises  of  the  plaintiff,  who  was  their 
tenant,  to  do  work  which  was  for  the  mutual  benefit  of  both 
parties.  The  plaintiff  had  an  opportunity  of  seeing  the 
men  at  work,  and  might,  at  any  moment,  have  turned  them 
off  the  premises  if  they  were  acting  improperly.     Pollock^ 

(a)  Ld.  Raym.  909;  1  S.  L.  C.  147.  (6)  5  T.  R.  148. 

(c)  4  E.  &  B.  570» 


EASTER  TERM,   20  VICT.  17 

C.  B. — At  the  trial  I  thought  that  the  defendants  did  the        ig67. 
work  for  their  own  benefit.] 


BamU,  Lush  and  Hannen,  in  support  of  the  rule. — The 
action  should  have  been  brought  against  Howting  and 
Murray,  the  persons  employed  to  do  the  work,  and  not 
against  the  defendants :    Overton  v.  Freeman  {a\  Alien  v. 
Htjyward  {b\  Knight  v.  Fox  (c).      The  defendants  being 
mandataries  without  reward,  cannot  be  held  liable  except 
for  their  own  gross  negligence:  Story  on  Bailments,  s.  18 L 
hiShielU  v.  Blackburne{d)  a  merchant  undertook,  voluntarily 
and  without  reward,  to  enter  a  parcel  of  goods,  together 
with  a  parcel  of  his  own  of  the  same  sort,  at  the  Custom 
House  for  exportation,  but  made  the  entry  under  a  wrong 
denomination,  whereby  both  parcels  were  seized.     Having 
taken  the  same  care  of  the  goods  as  of  his  own,  not  having 
received  any  reward,  and  not  being  of  a  profession  or 
employment  which  necessarily  implied  skill  in  what  he 
had  undertaken,  it  was  held  that  he  was  not  liable  to  an 
action  for  the  loss  occasioned  to  the  owner  of  the  goods. 
Here  there  was  no  proof  of  any  undertaking  on  the  part  of 
the  defendants  to  do  the  repairs  properly,  nor  is  the  declare* 
tion  framed  on  any  such  contract  or  undertaking.     If  a  man 
who  has  broken  his  leg  applies  to  a  surgeon,  who  under* 
takes  to  set  it  gratis,  the  surgeon  must  use  due  skill     But 
that  would  not  apply  to  a  person  who  is  not  a  suif;eon. 
[PoOockf  C.  B. — If  a  man  who  is  not  a  surgeon  volunteen 
to  set  the  leg,  he  engages  that  he  has  skill  to  do  it ;  bu  t 
suppose  some  of  the  main  timbers  of  a  house  are  afifected 
by  the  dry  rot,  if  the  landlord  who  is  not  bound  to  repair 
sends  in  a  builder,  what  obligation  does  he  incur  ?    Is  it 

(a)  11  C.  B.  867.  (c)  5  Exch.  721. 

(6)  7  Q.  B.  960.  (d)\  H.  Bl.  158. 

VOL.   IL— M.   B.  C  ESCU. 
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not  a  question  of  fact?     Channel^  B. — If  both  landlord  and 
tenant  agree  that  a  particular  workman  shall  be  employed, 
*•  the  landlord  might  not  be  liable  for  his  acts,  though  it 

might  be  otherwise  if  the  landlord  sent  in  his  own  work- 
men.] Here  the  defendants  were  not  in  business  tbem- 
seWes.  In  sending  workmen,  they  therefore  undertook  to 
do  no  more  than  employ  at  their  own  costs  persons 
whose  business  it  was  to  do  such  work.  Wilson  v.  Brett  (a) 
shews  that  a  person  in  the  position  of  the  defendants  is 
only  bound  to  exercise  such  skill  as  he  possesses. 

Pollock,  C.  B. — ^I  am  of  opinion  that  there  must  be  a 
new  trial.  The  point  raised  by  the  plaintiflTs  counsel  is 
new.  The  present  is  one  of  a  class  of  cases  requiring 
careful  consideration.  At  nisi  prius  I  was  of  opinion  that 
there  was  some  undertaking  or  obligation  on  the  part  of 
the  defendants  to  do  the  work  properly.  It  was  left  to  the 
Court  to  say  whether  there  was  any  principle  to  justify  a 
nonsuit  But  the  extent  of  the  undertaking  was  a  ques- 
tion of  fact,  and  it  should  have  been  left  to  the  jury  to  say 
what  was  the  nature  of  the  interference  of  the  defendants, 
whether  it  was  purely  gratuitous,  or  whether  it  created  any 
undertaking  or  obligation;  in  other  words,  it  is  a  question 
for  the  jury  whether  there  was  or  was  not  any  contract 

Martin,  B. — I  think  that  this  is  entirely  a  question  of 
hct.  The  defendants  may  have  made  themselves  absolutely 
responsible,  or  they  may  have  merely  done  an  act  of  kind- 
ness. In  the  latter  case  I  cannot  think  that  they  would 
incur  any  responsibility. 

Bramwell,  B. — I  also  think  that  this  is  a  mere  question 

(a)  HM.&W.  113. 
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of  fiuTt.    I  doubt,  however,  whether  the  point  is  raised  upon        1857. 
the  present  pleadings.     But  if  they  are  amended  I  am      ^'^T^^ 
inclined  to  think  that  the  plaintiff  will  not  be  able  to  '• 

HOLTOV. 

establish  his  case. 


9  B.,  concurred* 

Rule  absolute  for  a  new  trial. 


Rejs  and  Another  o.  The  Scottish  Equitable   Life 

Assurance  Society.  Afa^s. 

JttATMOND  had  obtained  a  rule  nisi  to  reply  several  Toadeelarm- 
matters. — The  declaration  was  on  a  policy  of  assurance  for  onnsnra^'on 
2000/.  upon  the  life  of  Thomas  Haire,  subject  to  a  condition  |Ji®  dittonLi^'' 
that  in  case  T.  Haire  should  depart  beyond  the  limits  of  that  if  H.  went 

^  J  out  of  Europe 

Europe,  all  claim  to  any  benefit  out  of  or  interest  in  the  funds  ^^  ^^^^  to 

^        ^  "  ^  ^  any  mteref  t  m 

of  the  society  should  cease  and  determine,  excepting  always  the  fundi  of 

in  so  far  as  relief  was  provided,   or  might  lawfully  be  should  cease, 

granted  by  the  directors  of  the  said  society,  agreeably  to  that  H.  should 

the  laws  and  regulations  thereof;  but  that  notwithstanding  Tisit  Tauffien, 

the  above  restriction  Haire  should  be  at  liberty,  without  portwi^in the 

leave  or  extra  premium,  to  visit  Tangiers,  or  any  other  port  JJ^'!*J[|^" 

within  the  Mediterranean,  but  that  he  was  not  to  reside  defendants 

»  pleaded  that 

out  of  Europe  at  any  place  in  the  Mediterranean  beyond  H-  ^J'^. 
the  period  of  three  months,  or  to  go  into  the  interior  of  mits  of  Europe 
Asia  and  Afiica."    Plea. — That  after  the  making  of  the  br  visiting 
policy  T.  Haire  departed  beyond  the  limits  of  Europe,  any'Sher  port 
otherwise   than  by  visiting  Tangiers,  or  any  other  port  JJ^nean^*' 

The  Court 
refbeed  to  allow  the  plaintifi  to  plead  as  a  replication  on  equitable  grounds,  that  at  the  time  of 
the  nakixi^  of  the  policy  it  was  expressly  stipulated  that  the  policy  should  not  be  vitiated  by  reason 
thai  H.  Tisitod  ports  aiul  places  out  of  Europe  \  and  that  the  plaintiib  enterad  into  the  poUpy  on 
the  terns  of  such  stipulation. 

c  2 
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within  the  Mediterranean.  To  thia  plea  the  plaintiflb  pro- 
posed to  reply. — first,  joinder  of  issue ;  Secondly, — as  a 
replication  on  equitable  grounds, — ^facts  shewing  that  at  the 
time  of  the  making  of  the  policy  it  was  expressly  stipulated 
by  and  between  the  pluntifis  and  the  defendants,  that  the 
policy  should  not  be  vitiated  by  reason  that  the  said 
Thomas  Haire  carried  on  business  at  Gibraltar,  or  that  be 
visited  ports  and  places  out  of  Europe,  and  that  the 
plaintifis  entered  into  the  policy  on  the  terms  of  such 
stipulation :  Thirdly,  leave  and  licence  by  the  defendants  to 
Haire  to  depart  beyond  the  limits  of  Europe. 


JRew  now  shewed  cause. — If  the  facts  set  out  in  the  second 
replication  are  true,  the  plaintiff  should  have  applied  to  a 
Court  of  equity  to  reform  the  contract :  they  shew  that  be 
never  had  a  legal  right  Therefore  the  matter  cannot  be 
replied  by  way  of  equitable  answer  to  the  plea  :  Gulliver  v. 
Gulliver  (a). 

Raymond,  in  support  of  the  rule. — Wood  v.  Dwarris{b) 
is  an  authority  that  the  replication  ought  to  be  allowed. 
It  was  part  of  the  real  bargain  that  Haire  should  be 
at  liberty  to  go  to  ports  and  places  out  of  Europe.  The 
defendant  therefore  pleads  as  a  defence  matter  which,  in 
equity,  he  would  be  precluded  from  setting  up  by  a  term  of 
the  contract  not  stated  in  the  written  instrument,  and  this 
Court  may  give  equitable  relief  without  the  instrument 
being  first  reformed.  That  was  the  test  applied  by  the 
Court  in  the  case  of  Luce  v.  Izod{c).  [Bramwell,  B. — That 
was  an  application  by  the  defendant  for  leave  to  plead  an 
equitable  plea.  The  parties  had  put  into  writing  something 
which,  in  consequence  of  a  mistake,  did  not  embodv  the 


(a)  1  H.  &  N.  174.  (ft)  n  Exch.  498. 

(c)  1  H.  &  N.  245. 
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real  terms  of  the  agreement  between  them;  the  plaintiff 
claimed  in  a  Court  of  law  a  legal  debt,  and  the  defendant 
sought  to  avoid  being  driven  into  a  Court  of  equity  to 
defend  himself.  Here  the  plaintifl^  having  the  power  of 
chooaing  his  tribunal,  resorts  to  a  Court  of  law  of  his  own 
scconL]  VorJey  v.  Barrett  {a)  shews  that  the  agreement 
havii^  been  fully  performed,  it  is  not  necessary  for  the 
plaintiff  to  go  to  a  Court  of  equity  for  the  purpose  of 
reforming  the  agreement 


1857. 

Rbib 

o. 

ScomtH 

Equitable 

assuramcb 

COMPABT. 


PoiiLOCK,  C.  B. — I  am  of  opinion  that  this  rule,  so  far 
as  it  relates  to  the  second  replication,  must  be  discharged. 
There  is  a  plain  distinction  between  Wood  v.  Dwarris  and 
the  present  case.     In  Hunter  v.  Gibbons  (&),  which  more 
nearly  resembles  this  case,   the   Court  decided  that  an 
equitable  replication  could  not  be  allowed,  where,  if  the 
whole  matter  had  appeared  in  the  declaration,  the  decla- 
ration would  have  been  demurrable.     The  Courts  will  not 
allow  a  plaintiff  to  put  himself,  by  an  equitable  replication, 
in   a  better  position  than  he  would  have  been  in  if  the 
whole  matter  had  been  set  out  in  the  declaration.     In 
Wood  v.  Dwarris  the  prospectus  was  part  of  the  contract, 
and  if  the  whole  matter  had  been  before  the  Court  in  the 
declaration  it  must  have  shewn  that  the  plaintiff  had  a 
legal  right. 

Martin,  B.,  Bramwell,  B.,  and  Channell,  B.,  con- 
currecL 

Rule  discharged  as  to  the  second  replication ; 
absolute  as  to  the  replication  of  leave 
and  licence,  defendant  being  at  liberty 
to  reply  and  demur. 


(a)  1  C.  B.  N.  S.  225. 


(6)  IH.  &N.  459. 
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G1BB8  and  Others  v.  Grey  and  Others. 
^  '  Gret  aud  Others  v.  Gibbs  and  Others. 

A  cargo  of        j[  HE  cause  of  GMs  and  Othen  v.  Grey  and  Others  w 

SBiio  was 
ippedfrom     tried  at  the  London  sittings  after  Michaelmas  Term,  185 

the  Chinca 

Islands  10         when  a  verdict  was  taken  for  the  plaintifis,  subject  to 

X«ondoii  by  the  .,  t«i  •         i_^  rii 

«« Oriente.*'       special  case,  which  was  m  substance  as  tollows: — 
it^^^mi^      In  December,  1854,  the  agents  of  Messrs.  Gibbs  loadc 
feto^f*  P^s     *'  ^^^  Chincha  Islands,  on  board  a  Spanish  vessel  called  tl 

iden 
rca 
mt  ( 
her.    The 


was  condemned  a  Oriente,*'  which  had  been  chartered  by  them,  a  car&co  < 

andhercareo  . 

taken  out  of      guano,  for  which  the  captain  signed  bills  of  lading,  th 


captain,"forac-  guano  being  deliverable  in  London.  In  January,  185^ 
of  the  owner  the  **  Orieute*'  put  into  Valparaiso  in  a  disabled  state,  tb 
chart^ed^the  cargo  was  discharged  into  a  hulk,  and  it  became  necessar 
to tSte OT  "the  *^  tranship  and  forward  the  cargo  by  another  vessel. 
i^X^"rf.^*  On  the  26th  of  March  the  captain  of  the  "Oriente 
cnte/ being       entered    into    a    charter-party   with    the    captain  of   1 

470  tons  more  r      j  r 

or  less,  not       vessel  Called   the  **  Fairy    Queen,"  of   which    the    de 

exceeding  what 

•he  can  reason,  feudants    Grey     &    Ca    were    owners.      The    charter 

ablj  stow,'*  at 

the  rate  of        party    purported     to    be    between    W.    £.    Woodward 

^*  2f «  6<f.  per 

ton.  The  master  of  the  "Fairy  Queen,"  of  the  burthen  of  31  € 
cargo  had  an  tons  register,  or  thereabouts,  of  the  one  part,  and  Yictoriano 
pan5so'o7*^"  Golan,  master  of  the  "  Oriente,"  "  for  account  and  risk  oi 
taSas^  ?5i^^  ^^®  owners  of  cargo  of  said  vessel,  or  whomsoever  it  may 
!l^*p*?" •"^  concern,"  of  the  other  part,  and  stipulated  that  the  "Fairy 

Queen  "  were 

aware,  but  no  reference  was  made  to  him.  After  the  guano  had  been  loaded  on  board  the 
*'  Fairy  Queen,**  the  captain  of  that  vessel  said  that  he  had  not  more  then  350  tons  on 
board,  and  ultimately  the  captain  of  the  "Oriente**  agreed  that  freight  should  be  paid  on  the 


full  quantity  of  guano  mentioned  in  the  charter-part^,  and  in  order  to  carry  out  the  agreement 
a  bill  of  lading  was  signed  by  the  captain  of  the  '*  Fairy  Queen,"  making  the  guano  deliverable 
to  M  &  Co.  the  agents    for  the  ffeneral  average  settlement  of  the  **Onento*'  or  their 

assigns,  he  or  they  paying  freight  tor  the  guano  as  470  tons,  as  per  charter-party Hdd: 

First,  that  the  master  of  the  ^  Oriente*'  had  no  power  to  bind  the  owners  of  the  cargo  to  pay 
the  freight  mentioned  in  the  bill  of  lading.  Secondly,  that  the  charter-party  contained  no 
warranty  that  the  cargo  amounted  to  470  tons  more  or  less ;  and  therefore  the  owaen  of  the 
cargo  were  not  liable  under  the  charter-party  for  not  loading  a  full  cargo. 


Gret. 


GiBBB. 
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board  therefrom  ^Uhe  cargo  pot  on  board  thereof,  and  ^^--^-v^-^ 
forroing  the  cargo  brought  by  the  **  Oriente,*'  being  470       ^  v. 
tons  of  guano,  more  or  less,  not  exceeding  what  she  can 

Grit 

reasonably  stow,**  &c.,  and  therewith  proceed  to  Cork  for  ^  e. 
orders  to  proceed  to  any  port  in  the  United  Kingdom,  and 
there  deliver  her  cargo  at  the  ezpence  of  the  charterers ; 
and  the  captain  of  the  ^'  Oriente,**  as  agent  as  aforesaid, 
agreed  to  load  the  vessel,  and  pay  freight  at  the  rate  of 
&L  2s.  &d,  per  ton ;  and  it  was  agreed  that  the  captain  of 
the  ''Fairy  Queen**  should  sign  the  bill  of  lading  with  a 
clause  of  **  weight  and  quality  unknown,"  without  reference 
to  the  rate  of  freight  and  without  prejudice  to  the  charter- 
party.  The  guano  in  the  hulk  was  loaded  on  board  the 
**  Fairy  Queen." 

What  further  took  place  at  Valparaiso  appeared  from 
the  evidence  of  a  Mr.  Fox,  the  agent  for  the  **  Fairy 
Queen"  at  that  place,  and  her  captain.  Mr.  Fox  stated 
die  fact  of  the  arrival  of  the  **  Oriente",  that  her  caigo 
was  loaded  on  board  the  hulk,  and  that  she  was  con- 
demned, and  that  afterwards  the  charter-party  of  the 
^  Fairy  Queen"  was  made,  that  before  the  charter-party 
was  made  several  discussions  took  place  between  the  cap* 
tains  of  the  '<  Oriente"  and  the  '<  Fuiy  Queen"  as  to  the 
quantity  of  gnano  brought  by  the  **  Oriente" ;  that  the 
captain  of  the  *'  Fairy  Queen"  expressed  hb  fear  that  there 
was  not  a  full  cargo  for  the  "  Fairy  Queen" ;  that  the 
captain  of  the  **  Oriente"  said,  **  there  were  fully  470  to 
500  tons,  more  above  than  below  that  quantity,"  and 
wished  to  insist  on  the  ''Fairy  Queen"  taking  500  tons, 
which  the  captain  of  the  "  Fairy  Queen**  refused  to  con- 
sent to  take  ;  that  the  "Fwry  Queen"  was  preferred  by 
the  captain  of  the  *'  Oriente"  to  a  small  vessel  called  the 
"  Annie  Sanderson",  on  account  of  her  greater  size  and 
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1867.       capacity;  that  after  the  charter-party  was  made  and  t 

*^"^     guano  put  on  board  the  **  Fairy  Queen**,  the  captun  of  t 

_  9'  latter  vessel  insisted  that  he  had  not  taken  more  th 

Grit. 

Q  350  tons  on  board;  that  the  captain  of  the  ** Orient 

»•  insisted  that  he  had  more,  and  that  ultimately  both  parti 

went  to  the  oflSoe  of  the  Spanish  Consul,  the  agent  of  t1 
**  Oriente,**  where  it  was  agreed  that  freight  should  be  pa 
on  the  full  quantity  of  guano  mentioned  in  the  charte 
party;  and  in  order  to  carry  out  this  agreement  a  bill  i 
lading  was  signed  by  the  captain  of  the  **  Fairy  Queen 
dated  the  27th  of  Aptil,  1855. 

The  bill  of  lading  stated  the  loading  of  the  guano  on  boai 
in  the  usual  way,  to  be  delivered  to  Murrieta  &  Ca,  or  the 
assignees,  he  or  they  paying  freight  for  the  said  guano  as  47 
tons^  as  per  charter-party.  Murrieta  &  Co.  were  the  agent 
for  the  general  average  settlement  of  the  ^  Qriente,*'  an 
their  name  was  suggested  by  Mr.  Fox  for  the  benefit  of  th 
captain  of  the  '*  Fairy  Queen"  (a).  The  captain  of  th 
**  Fairy  Queen**  was  willing  to  fill  up  the  ship  with  othe 
cargo,  but  none  could  be  obtained ;  and  the  captain  of  th< 
**  Oriente**  urged  hb  immediate  sailing. 

Upon  the  cross-examination  of  Mr.  Fox  it  was  proved  tha 
the  plaintifis  had,  to  the  knowledge  of  the  captain  of  the 
**  Oriente"  and  the  witness,  agents  at  Valparaiso,  and  thai 
there  was  a  house  of  Messrs.  Gibbs  &  Ca  there«  and  that  nc 
reference  was  made  to  them ;  that  the  **  Oriente,"  being 
repmred,  sailed  from  Valparaiso  with  a  cargo,  and  that  the 
loading  of  the  **  Fairy  Queen**  was  finished  at  least  three  oi 
four  days  before  the  bill  of  lading  was  signed,  and  that  the 
agreement  introduced  in  it  was  made  after  the  loading  was 

(a)  The  witness  Fox  stated,  the  goods  are  transhipped ;  the 

that  it  is  usual  when  a  cai^o  is  reason  was  stated  to  be  that  it 

transhipped,  for  the  bills  of  lad-  gives  some  security  with  refer- 

ing  to  be  made  payable  to  the  ence  to  the  settlement  of  the 

agent  of  the  vessel  from  which  average. 
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complete.  On  his  re-examinatiou  be  stated  that  the  cur- 
lent  rate  of  freight  from  Valparaiso  to  England,  at  the  time 
of  the  making  of  the  charter-party,  was  from  5L  to  5L  6s. 

The  captain  of  the  **  Fairy  Queen"  was  also  examined,  and 
the  snbfltance  of  his  evidence  was,  that  after  he  had  taken 
on  board  all  the  guano  supplied  to  him  from  the  hulk 
he  insisted  that  he  had  not  more  than  350  tons  on  board, 
and  wanted  130  tons  more ;  that  the  captain  of  the 
*^  Oriente"  insisted  that  he  had  470  tons,  and  that  then  the 
agreement  was  made  that  he  should  be  paid  freight  as  for 
470  tons,  and  that  on  this  understanding  he  signed  the  bill 
of  lading.  He  further  stated,  that  he  was  willing  to  load 
other  caigo,  and  that  on  the  29th  of  April  he  received  a 
letter  from  the  captain  of  the  '*  Oriente,"  urging  him  to  sail 
at  the  earliest  possible  opportunity ;  that  he  did  so,  and 
airived  in  London  on  the  4th  of  August  following,  having 
called  at  Cork  for  orders. 

The  plaintifis  procured  the  bill  of  lading  of  the  guano 
to  be  indorsed  to  them  by  Messrs.  Murrieta.  The 
caigo  loaded  and  delivered  was  344  tons  only ;  the  plain- 
tifis oflered  to  pay  freight  upon  344  tons  at  the  rate  of 
5/.  2m.  6dL  per  ton,  being  the  rate  fixed  by  the  charter- 
party  ;  the  defendants  insisted  upon  being  paid  at  that  rate 
upon  470  tons,  the  quantity  which  might  have  been  loaded 
on  board,  and  which  they  alleged  was  payable  according  to 
the  substituted  agreement  and  the  bill  of  lading.  The 
result  was  a  correspondence  of  some  length,  and  ultimately 
by  arrangement  the  plaintiff  paid  under  protest  a  sum  of 
2388/.  13<.  9dl,  being  the  freight  of  51  2s.  6d.  upon  470 
tons,  and  exceeding  by  645/.  I5s.  the  freight  payable  on 
the  actual  quantity  delivered  at  the  same  rate. 

It  was  agreed  that  the  Court  should  be  at  liberty  to 
draw  any  inference  of  fact  which  they  might  think  proper 
from  the  above  statement. 


1867. 


GiBBS 
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The  question  for  the  opinion  of  the  Court  is,  wheth 

the  plaintifis  are  entitled  under  the  circumstances  to  recov 

the  645iL  ISs.,  as  paid  by  them  in  excess  of  freight.     If  tl 

opinion  of  the  Court  should  be  in  the  plaintifis'  favou 

9.  then  the  verdict  is  to  stand  for  645/.  \5s.    If  the  opinion  * 

61BB8. 

the  Court  should  be  against  the  plaintiff^  judgment 

nonsuit  is  to  be  entered  (a). 


Gbst  and  Others  v.  Gibbs  and  Others. 

X  HIS  was  a  cross  action,  brought  by  the  defendants  i 
the  former  action,  to  recover  damages  for  the  not  providin 
a  full  caigo  at  Valparaiso  under  the  charter-party  of  tb 
**  Fairy  Queen."  The  case  was  stated  for  the  opinion  < 
the  Court  without  pleadings,  in  pursuance  of  the  order  c 
nisi  prius  in  the  former  action.  The  fiEK:ts  are  the  same  a 
in  the  former  case,  the  evidence  and  proceedings  in  wbici 
may  be  referred  for  all  the  purposes  of  this  case. 

The  question  for  the  opinion  of  the  Court  is,  whethe 
the  defendants  in  thb  action  are  liable  upon  the  charter 
party  of  the  **  Fairy  Queen"  for  the  neglect  to  provide  i 
full  cargo. 

Ckcuiby  (with  whom  was  W.  H,  WiUes\  for  Messrs 
Gibbs  {by — The  master  cannot  make  the  owner  of  th< 
caif;o  liable  for  the  excess  of  freight  on  tonnage  beyond  th< 
amount  of  the  caiga  In  Shiptan  v.  Thornton  (c)  the 
power  and  duty  of  the  captain  of  a  disabled  ship  to  make 
contracts  for  forwarding  the  cargo  was  much  discussed.  I1 
appears  that  all  the  authorities  agree  that  *'  the  master  u 

(a)  There  was  a  second  ques-      not  argued, 
lion,  but  as  it  related  merely  to  (h)  April  22. 

the  costs  of  the  pleadings,  it  was  (c)  9  A.  &  £.  314. 
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from  doing  so  in  his  own  ship  by  some  event  which  he  has 
not  occasioned^  and  over  which  he  has  no  control.  The 
master,  says  Lord  Tenterden^  in  his  Book  on  Shipping,  part 
3,  c  3,  8  b  (a),  "  should  always  bear  in  mind  that  it  is  his 
daty  to  convey  the  cargo  to  the  place  of  destination*  This 
is  the  poipose  for  which  he  has  been  entrusted  with  it,  and 
this  purpose  he  is  bound  to  accomplish  by  any  reasonable 
and  practicable  method.  When,  however,  snch  an  event 
has  occurred  to  interrupt  the  voyage,  and  the  shipowner  (or 
master,  for  we  think  no  distinction  can  be  made  between 
the  two)  has  no  opportunity  of  consulting  the  freighter, 
there  seems  to  be  much  disagreement  in  foreign  ordinances 
and  jurists  as  to  whether  he  is  bound  to  tranship,  or 
whedier,  having  contracted  only  to  carry  in  his  own  ship, 
be  is  not  absolved  from  further  prosecution  of  the  enter- 
prise by  the  vis  major,  which  prevents  his  accomplishing  it 
in  the  literal  terms  of  his  undertaking.  *  *  All  authorities 
are,  however,  in  unison  to  this  extent,  that  the  master  is  at 
lAeriy  to  procure  another  ship  to  transport  the  cargo  to  the 
place  of  destination ;  and  in  these  words  Lord  Tenterden 
cautiously  lays  down  the  rule  of  our  law.**  His  Lordship 
then  points  out  that  the  master  may  do  so  for  the  purpose  of 
earning  his  full  freight  at  the  rates  agreed  on.  That  shews 
that  in  sodoiog  he  is  acting  as  agent  for  the  owner  of  the  ship, 
and  not  at  all  as  agent  for  the  owner  of  the  cargo.  It  is  true 
that  where  the  transhipment  can  only  be  effected  at  a  rate 
higher  than  the  original  rate  of  freight,  the  case  above  cited 
shews  that  another  principle  may  be  introduced,  viz.,  that 

(a)  Ptge  SOI.    Ninth  edition. 


GlBBS 


its  place  of  destination."    Lord  Denmany  in  delivering  the 
judgment  of  the  Court,  says,  ''  It  is  clear  that  by  the  con-  ». 

tnct  the  shipowner  (and  the  master  as  his  agent)  is  bound 
to  carry  the  goods  to  their  destination,  if  not  prevented  v. 

GiBBS. 
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of  agency  for  the  merchant.  It  is  said  that  '^  it  must  nci 
be  foi^tten  that  the  master  acts  in  a  double  capacity, 
agent  of  the  owner  as  to  the  ship  and  freight,  and  as  age 
of  the  merchant  as  to  the  goods."  In  Maude  and  Polio 
on  Shipping,  p.  75,  it  is  said,  the  master  has  this  author! 
while  afloat  or  in  a  foreign  port,  where  there  is  no  ctgent 
the  shipper.  Here  the  master  had  no  authority  to  act  i 
the  Messrs.  Gibbs,  because  they  had  an  agent  at  the  poi 
It  appears  from  the  judgment  of  Sir  Wm.  Scott,  in  the  ca 
of  The  Gratihidine{a)i  that  though  in  some  cases  the  mast< 
may  have  authority  as  agent  for  the  owner  of  the  carg 
it  is  only  in  cases  of  instant  and  unforeseen  and  ui 
provided  necessity  that  the  character  of  agent  and  supe; 
cargo  is  forced  upon  him  by  the  general  policy  of  the  lav 
[PoUochj  C.  B. — Being  an  agent  of  necessity,  his  authorit 
arises  out  of  necessity  and  is  limited  by  it.]  Duncan  > 
Benson  (b)  shews  that  the  owner  of  the  goods  cannot  b 
made  liable  to  contribute  to  any  expenses,  except  such  a 
constitute  a  general  average.  The  master  has  in  no  cas 
authority  to  bind  the  owner  either  of  the  ship  or  the  good 
if  he  can  communicate  with  him:  Arthur  v.  Barton {c] 
Johns  V.  Simons  (d),  A  person  who  deals  with  the  captaii 
as  agent  for  the  owner  does  so  at  his  peril.  Thus  if  i\n 
master  sells  the  cargo  when  there  is  no  actual  necessity 
for  such  sale,  the  purchaser  is  not  protected:  Freeman  v 
The  East  India  Company  {e).  The  goods  are  not  liable  t( 
any  chaise  beyond  the  amount  of  the  freight. 

Then,  as  to  the  cross-action,  Messrs.  Gibbs  are  not  liabh 
for  not  loading  a  cargo  of  470  tons,  because  in  the  charter 
party  the  quantity  is  not  warranted  to  be  470  tons.    Botl 


(a)  8  Rob.  25S.  See  also  Ben^ 
son  V.  Chapman^  2  H.  L.  720; 
The  Mercurius,  1  Rob.  84. 

(6)  ]  Exch.  537.     In  error, 


3  Exch.  644. 

(c)  6  M.  &  W.  13S. 

(d)  2  Q.  B.  425. 

(e)  5  B.  &  Aid.  617. 
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parties  knew  what  the  cargo  was,  and  the  description  of 
the  cargo  as  470  tons  is  a  mere  falsa  demonstratia 

TomKnsan  (with  whom  was  M.  Smith),  for  Messrs.  Grey. 
— ^The  power  of  the  master  to  bind  the  owner  of  the  cargo 
by  his  contract  arises  oat  of  necessity,  but  when  the  neces- 
sity has  arisen  the  master  has  authority  to  do  whatever  is 
prudent  and  proper,  and  most  conducive  to  the  benefit  of 
all  concerned  :    Abbott  on  Shipping,  part  4,  c.  5,  s.  3  (a). 
The  captain  of  the  **  Oriente"  did  what  was  best  under  the  cir* 
cumstances.    The  case  expressly  finds  that  'M  t  became  neces- 
sary to  tranship  and  forward  the  cargo  to  its  destination  by 
another  vessel  ;**  and  that  ''accordingly  the  captain  entered 
into  the  charter-party.**    It  appears  that  the  ''  Fairy  Queen** 
was  the  only  available  vessel.     The  words  ''  being  470  tons 
more  or  less"  are  a  warranty.  By  the  words  ''  more  or  less," 
the  parties  did  not  contemplate  any  considerable  deficiency 
of  caigo:  Cross  v.  EgUn{by     The  captain  of  the  ''Fairy 
Queen"  would  not  have  let  his  vessel  unless  he  had  a  full  cargo. 
No  master  would  take  in  a  short  cargo  of  guano  at  the 
cHdinary  rate  of  freight,  if  he  was  bound  to  sail  immediately. 
It  was  the  same  thing  as  if  the  captain  of  the  "  Oriente  " 
had  agreed  to  pay  a  gross  sum  as  fi^ight     {Martin,  B. — 
Practically  the  owners  of  the  cargo  were  to  pay  7/.  a  ton 
instead  of  52.  2s.  6(L,  the  current  rate  of  fireight  fix>m  that 
port.]     The  captain  of  the  "Oriente"  was  at  liberty  to 
ship  other  cargo.     Messrs.  Gibbs  had  the  benefit  of  the 
unoccapied  space.    By  the  subsequent  arrangement  Messrs. 
Gibbs  obtained  the  benefit  of  the  immediate  departure  of 
the  vessel,  by  which  they  had  the  opportunity  of  being  in 
time  for  a  market  in  this  country.   It  is  not  only  the  right, 
bat  the  duty,  of  the  master  to  tranship  where  the  cargo  is 
perishable.      [Martin,   B. —  This    was    not   a    perishable 
(a)  Page  S03,  9th  ed.  (b)  3  B.  &  Ad.  106. 
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cargo  in  the  sense  in  which  fish  or  fruit  is  sud  to  be  s< 
It  was  liable  to  injury  from  weather*  If  the  charter-par 
was  reasonable,  then  the  subsequent  contract  was  reaso 
able,  for  the  owner  of  the  goods  would  have  been  liable  i 
V.  not  filling  up  the  vessel,  and  it  was  a  prudent  course  of  tl 

captain  to  save  him  this  responsibility,  and  for  that  purpo 
to  give  a  lien  on  the  cargo. 

Cleashff  in  reply. — If  the  description  of  the  cargo  i 
470  tons  was  false  to  the  knowledge  of  the  master  of  tl 
**  Oriente,"  the  owner  of  the  cargo  is  not  responsible  f< 
that :  Story  on  Agency,  &  69.  The  captain  cannot  bin 
the  owners  of  the  caigo  by  a  charter-party,  unless  it  is^shew 
that  there  were  no  other  means  of  forwarding  the  cai^< 
Barker  t.  fFindle  (a)  shews  that  the  words  "  470  tons  mor 
or  less**  are  not  a  warranty. 

Ckr.  adv,  vuU. 


The  judgment  of  the  Court  in  the  above  cases  was  noi 
delivered  by 

Pollock,  C.  B. — (after  stating  the  facts  as  above  se 
forth).— On  the  argument  all  the  authorities  existing,  o 
indeed  as  we  believe  bearing  at  all  upon  the  question,  wen 
cited.  The  well  known  case  of  7%^  Graiiiudme(b)  am 
that  of  Duncan  v.  Benson  (c)  were  fully  referred  to,  but  i 
was  agreed  by  both  the  learned  counsel  that  there  was  verj 
little  existing  authority  in  English  law  upon  the  subject 
and  that  the  case  of  Shipton  v.  Thornton  (d)  and  a  section  o 
Abbott  on  Shipping,  page  323,  6th  edition  (e),  are  the  most 
material  and  the  most  directly  bearing  upon  it. 

(a)  6  E.  &  B.  675.  (<0  9  A.  &  £.  814. 

(h)  3  Rob.  240.  (e)  Part  4,  c.  5,  s.  3,  page  301,  9th  ed 

(c)  1  Exch.  587. 
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The  question  is  one  of  great  difficulty  and  has  led  to 
much  difference  of  opinion  amongst  the  most  eminent  foreign 
writers  on  jurisprudence ;  but  it  is  more  especially  so  in 
the  law  of  England  which  regards  with  extreme  jealousy  the 
permitting  any  man  to  be  bound  by  the  contract  or  act  of 
another,  except  where  direct  and  express  authority  is  given 
to  him.  In  the  present  and  similar  cases,  a  merchant  has 
loaded  on  board  a  ship  a  caigo  upon  a  contract  that  it  is  to 
be  conveyed  m  that  ship  from  the  port  of  loading  to  the 
port  of  discharge ;  and  a  provision  is  contained  in  the  con- 
tract that  the  shipowner  is  to  be  excused  from  so  doing  if 
prevented  by  certain  perils  mentioned  in  it  A  master  is 
placed  in  command  of  the  ship  over  whose  appointment 
the  merchant  has  no  influence  or  control  One  of  the 
perils  occurs  in  the  course  of  the  voyage  which  according 
to  the  contract  excuses  the  shipowner  firom  conveying  the 
caigo  further,  but  the  master  instead  of  acting  upon  it 
determines  to  forward  the  caigo  by  another  ship,  of  which 
the  merchant  knows  nothing,  and  in  regard  to  which  he 
has  no  opportunity  of  exercising  any  selection  or  choice. 
The  question  is,  what  contract,  if  any,  the  master  can  make 
obligatory  upon  the  merchant  in  regard  to  the  conveyance 
by  the  substituted  ship  when  the  merchant  has  an  agent,  or 
a  house  of  business,  to  the  knowledge  of  the  master,  at  the 
intermediate  port  into  which  the  ship  has  put  in  distress  ? 
Can  he,  without  commimication  with  them  or  giving  them 
the  option  of  receiving  the  cargo  there,  put  it  on  board 
another  ship  and  forward  it  to  the  port  of  dischaige  ?  We 
are  not  aware  of  any  authority  in  the  English  law  in  which 
the  master  is  said  to  have  such  powers.  In  Shipton  v. 
Tkombm^  Lord  Denmatij  in  delivering  the  judgment  of  the 
Court,  only  put  the  case  <'  where  the  shipowner  or  master 
hag  DO  opportunity  of  consulting  the  freighter;"  and  in  the 
BectioD  in  Abbott  on  Shipping  before  referred  to,  the  learned 
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author  says :  *^  The  merchant  should  be  consulted  if  pos- 
sible "(a).  In  the  present  case  the  plaintifis  had  an  agent  at 
Valparaiso,  and  indeed  it  would  seem  that  a  branch  of  the 
house  carrying  on  business  in  the  same  name  was  established 
there ;  and  it  is  stated  in  the  case,  that  although  all  the 
parties  knew  this»  no  reference  or  communication  whatever 
was  made  to  them. 

Again,  has  the  master  authority  to  contract  that  the 
merchant  shall  pay  a  rate  of  freight  higher  than  that 
originally  stipulated  ?  In  the  present  case  the  rate  of 
freight  by  the  ''Qriente"  is  not  stated,  but  we  have  no 
doubt  that  the  rate  of  freight  demanded  and  pdd  under 
protest,  which  was  nearly  7L  per  ton,  was  considerably 
higher  than  the  original  rate  of  freight  by  the  **  Oriente  ?^ 
Again,  has  the  master  authority  to  bind  the  merchant  by 
a  charter-party,  contracting  not  merely  for  the  conveyance 
of  the  caigo  but  for  dead  freight,  or  is  his  authority  con- 
fined to  loading  the  goods  on  board  the  substituted  ship 
under  the  ordinary  contract  by  a  bill  of  lading? 

Many  other  difficulties  will  readily  suggest  themselves 
to  any  one  who  has  considered  the  subject;  but  upon  the 
question  in  the  present  case  we  are  all  of  opinion  that  the 
master  of  the  '<  Oriente*'  had  not  authority  to  bind  the 
plaintifis  to  pay  the  freight  mentioned  in  the  bill  of  lading. 
He  had  made  a  charter-party  at  the  rate  of  5L  2s.  6d.  per 
ton  for  freight,  containing  a  stipulation  as  to  the  loading  a 
full  cargo.  All  the  guano  was  put  on  board,  and  no  more 
was  forthcoming.  The  consequence  was,  that  a  right  in  the 
nature  of  a  chose  in  action  had  arisen  against  the  person  who 
was  bound  by  the  charter.  On  this  state  of  things  we  are 
of  opinion  that  the  master  had  not  authority  to  substitute 
or  create  against  the  plaintifis  (assuming  them  to  be  liable 
on  the  charter)  a  lien  upon  the  cargo  in  respect  of  this 

(a)  Fart  4,  c.  5, 1.  3,  p.  304,  9th  ed. 
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chose  in  action,  or  in  other  words  to  create  a  lien  for  dead 
freight  We  think  that  the  plaintiflb  are  not  shewn  to  be 
liable  for  anything  beyond  the  freight  mentioned  in  the 
charter-party,  which  was  the  current  rate  of  freight  at  the 
time  at  Valparaiso,  and  are  therefore  entitled  to  recover 
back  the  further  sum  which  they  were  compelled  to  pay 
under  the  circumstances  mentioned  in  the  case. 

As  to  the  case  of  Grey  and  Others  v.  Gihbs  and  Others^  we 
are  very  strongly  inclined  to  be  of  opinion  that  the  master 
of  a  ship  has  not  authority,  under  such  circumstances  as 
the  present,  to  charter  a  ship  and  bind  the  merchant  to 
proyide  a  full  caigo,  or  in  other  words,  for  the  payment 
of  dead  freight.  If  he  has  such  authority,  what  is  the  limit 
to  it  ?  Can  he,  when  the  goods  of  the  merchant  are  suffi- 
cient to  fill  the  ship  to  the  extent  of  one-half  or  three-fourths 
capacity,  enter  into  a  contract  obligatory  upon  the  merchant 
to  pay  for  the  unoccupied  space  ?  It  may  be  that  the  master 
of  a  disabled  ship  has  power  to  send  forward  the  cargo  to 
the  port  of  discharge  by  another  ship,  and  upon  that  taking 
place  which  would  be  a  performance  of  the  contract  if  the 
original  ship  had  arrived  in  safety,  the  master  or  owners 
may  be  entitled  to  the  freight  originally  contracted  for ; 
^the  conveyance  of  the  caigo  by,  and  the  right  and  true 
delivery  from  the  substituted  ship  being  deemed  a  sub- 
stantial performance  of  the  voyage,  and  equivalent  to  the 
conveyance  by,  and  right  and  true  delivery  from  the  original 
ahipw  But  we  think  in  this  case  that  all  which  by  the 
charter-party  was  contracted  to  be  loaded  was  the  cargo  of 
the  **  Oriente."  The  words  of  the  charter-party  are,  **  the 
caigo  put  on  board  the  hulk,  forming  the  cargo  brought  to 
Valparaiso  by  the  **  Oriente,"  being  470  tons  of  guano,  more 
or  less."  It  is  clear  from  the  charter-party  itself,  and  proved 
beyond  all  doubt  by  the  evidence,  that  the  cargo  was  repre- 
sented to  be  470  tons  at  the  least ;  but  we  do  hot  think  there 
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is  a  warranty  to  this  efiect.  If  there  be  no  warranty,  the 
only  liability  which  could  exist  would  be  for  a  Mie  and 
fraudulent  representation ;  this  is  not  alleged  to  have  been 
the  case,  for  the  statement  of  the  captain  of  the  ^'Qriente^ 
is  admitted  to  have  been  an  honest  one :  but  if  it  were  not, 
the  defendants,  Messrs.  Gibbs,  would  not  be  responsible  for 
it.  There  is  no  authority  or  principle  for  holding  that  the 
owners  of  cargo  are  under  such  circumstances  liable  for  a 
fidse  and  fraudulent  representation  by  the  master. 

The  result  therefore  is,  that  the  verdict  b  to  be  entered 
for  the  plaintiffii  in  the  first  action  for  645L  I5s.,  with 
interest  from  the  18th  of  August,  1855,  on  the  issue  on  the 
first  count ;  and  that  as  to  other  issues  the  jury  be  dis- 
charged ;  and  as  to  the  second  action  that  the  judgment  be 
for  the  defendants. 

Verdict  to  be  entered  for  the  plaintiflls 
in  the  first  action ;  for  the  de- 
fendants in  the  second. 


il/ay  a. 


After  A  canse 
baa  been  re- 
ferred to  arbi- 
tration by  a 
Judge,  onder 
the  3rd  section 
of  the  Common 
Law  Procedure 
Act,  1864,  the 
Court  has 
power  to  amend 
the  particulars 
of  demand. 


GiBBS  t;.  Knightly. 

X  HIS  cause  had  been  referred  to  a  master  of  this  Court  by 
a  Judge's  order  made  under  the  3rd  section  of  the  Common 
Law  Procedure  Act«  1854.  The  parties  having  appeared 
by  their  counsel  before  the  master,  he  thought  th%(  the 
particulars  of  demand  should  be  amended,  and  suggested 
that  the  plaintiff  should  apply  to  a  Judge  at  Chambers,  to 
make  the  amendment  A  summons  having  been  taken  out 
for  that  purpose,  the  parties  appeared  before  Channett,  B., 
who  desired  that  the  application  might  be  made  to  the 
Court. 

Griffits  having  now  moved  accordingly, 
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Raymamd  shewed  cause  in  the  first  instaDce. — The  Court  1857. 
has  no  power  to  amend  the  particulars  of  demand.  In 
Morgan  v.  Tarte  (a)  it  was  decided,  that  where  a  cause  is 
refeired  to  arbitration  without  power  of  amendment  a 
Judge  has  no  power,  except  by  the  consent  of  the  parties, 
to  order  the  particulars  of  demand,  specially  indorsed  on 
the  writ,  to  be  altered  by  increasing  the  amount  of  one  of 
the  items.  That  would  be  conclusive  if  this  had  been  a 
reference  by  the  consent  of  the  parties.  [PoUocht  C.  B. — 
The  foundation  of  that  decision  is,  that  the  parties  having 
consented  to  one  thing,  the  Court  could  not  make  them  con- 
sent to  another.  My  brother  Bramwett  suggests  that  the 
defendant  might  say — <<  Non  haec  in  fcedera  veni.*^  The 
7th  section  of  the  Common  Law  Procedure  Act,  1854« 
provides  that  **  the  proceedings  upon  any  such  arbitration 
88  aforesaid  shall,  except  otherwise  directed  hereby  or  by 
the  submission  or  document  authorizing  the  reference,  be 
conducted  in  like  manner,  and  subject  to  the  same  rules 
and  enactments  as  to  the  power  of  the  arbitrator  and  of  the 
Court,  &c.,  as  upon  a  reference  made  by  consent,'*  &c.  A 
Judge  has  no  power  to  direct  a  reference  except  under  the 
statute,  and  subject  to  the  limitations  in  the  7th  section- 
It  is  clear  that  the  master  has  no  power  to  amend.  [/M- 
bck,  C.  B. — We  might  set  aside  the  order  of  reference,  and 
then,  after  making  the  amendment,  refer  the  cause  back 
to  the  arbitrator.]  The  amendment  can  only  be  made 
OQ  payment  of  costs. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  amend- 
ment ought  to  be  made.  The  Master  will  dispose  of  the 
costs  of  the  amendment  and  of  this  application. 

Martin,  B.,  concurred. 

(a)  llExch.  82. 
D  2 
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Bramwell,  B. — In  the  case  cited,  if  an  action  had  been 
brought  on  an  award  made  after  the  amendment^  the  decla- 
ration must  have  alleged  that  the  plaintiff  and  defendant 
mutually  agreed  to  refer  the  matters  in  respect  of  which 
the  award  was  made ;  but  that  allegation  could  not  have 
been  proved.     Here  there  is  no  such  diflSculty. 


Channbll,  B.,  concurred. 


Rule  absohite. 


Afay  4. 


In  order  to 
render  t  com- 
position after 
tMtnkmptcj, 
made  under  the 
230th  section 
of  the  Bank- 
rupt  Fisw  Con- 
solidation Act, 
1849,  and  ac 
cepted  by 
nine-tenths  in 
namber  and 
▼alue  of  the 
creditors,  bind- 
ing on  those 
creditors  who 
have  not  exe- 
cuted it,  the 
offer  of  com- 
position must 
be  made  to  all 
the  creditors, 
and  not  to  those 
only  who  exe- 
cute the  deed. 
SendjiU,  that 
the  ofier  must 
be  of  a  com- 
position by  a 
money  pay- 
ment, and  not 
by  bills  of 
exchange. 


Taylor  v.  Pearse. 

-LIeCLARATION  by  indorsee  against  acceptor  of  a  bill 
of  exchange. 

Plea. — That  the  defendant,  a  trader,  had  become  bankrupt 
(setting  out  all  the  proceedings  under  his  bankruptcy  down 
to  and  including  the  last  examination);  that  after  such  last 
examination  all  meetings,  notices  and  things  were  held, 
given,  done  and  existed  necessary  to  entitle  the  defendant 
to  call  and  hold  the  meeting  hereinafter  mentioned,  and 
that  thereupon  afterwards,  and  after  he  had  so  passed  his 
last  examination,  the  defendant  called  a  meeting  of  his 
creditors,  &c,  whereof,  and  of  the  purport  whereof,  twenty- 
one  days'  notice  were  given  in  the  London  Gazette,  ac- 
cording to  the  true  intent,  &c.,  and  such  meeting  was  held 
at  the  time  and  place,  and  in  all  respects  according  to  the 
^aid  last  mentioned  notice :  and  that  at  such  meeting 
the  defendant,  and  one  P.  Pearse,  then  made  an  ofier  of 
composition  within  the  true  intent,  &c.,  and  offered  and 
agreed  to  pay  to  the  creditors  of  the  defendant  respectively, 
the  sum  of  3^.  6(f.  in  the  pound  on  the  amount  of  their 
debts  respectively,  and  nine-tenths  in  number  and  value  of 


Taylor 
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the  creditors,  assembled  at  such  last  mentioned  meeting,        1857. 
agreed  to  accept  the  same ;  that  thereupon  another  meeting 
for  the  purpose  of  deciding  upon  such  ofier  was  appointed  9. 

to  be  holden  according  to  the  provisions,  &c,  whereof 
notice  was  duly  given,  which  second  meeting  was  held  at 
the  time  and  place  mentioned,  and  according  to  the  said 
notice  and  the  said  statute;  and  that  at  such  second 
meeting  nine-tenths  in  number  and  value  of  the  creditors 
then  being  present  at  such  second  meeting  did  also  agree 
to  accept  such  offer ;  that  thereupon  their  acceptance  of 
the  said  offer  having  been  duly  testified  in  writing,  and  all 
sums  by  the  Court  directed  to  be  paid  having  been  paid 
and  dischaiged,  the  Court,  upon  the  petition  of  the  defend- 
ant, by  its  order  made,  &c.,  and  sealed,  &c.,  after  reciting, 
&c.  (setting  out  the  petition  of  the  defendant),  did  order 
that  the  petition  for  arrangement,  filed  by  the  defendant, 
should  be  dismissed,  and  that  the  adjudication  of  bankruptcy 
should  be,  and  it  thereby  was,  annulled ;  that  the  plaintiff 
remained  the  holder  of  the  said  bill  of  exchange  during  all 
the  time  the  several  proceedings  in  this  plea  were  taken, 
and  that  all  things  have  occurred  necessary  to  render  the 
said  order  valid  and  effectual,  and  to  render  the  acceptance 
of  the  composition  so  agreed  to,  binding  and  obligatory  upon 
the  plaintiff:  that  the  defendant  and  the  said  P.  Pearse 
have,  and  each  of  them  hath,  always  been  ready  and  will- 
ing to  pay  to  the  plaintiff  the  said  composition  of  3«.  6d.  in 
the  pound  on  the  amount  of  his  claim,  that  the  said  com- 
position thereon  amounts  to  the  sum  of  1*7 L  lOs.  and  no 
more,  and  the  defendant  now  brings  into  Court  here  the 
said  sum  of  172.  10«.  ready  to  be  paid  to  the  plaintiff  if  he 
will  accept  the  same. 

Replication. — ^That  the  offer  of  composition  was  as  fol- 
lows:— **  In  the  Court  of  Bankruptcy,  in  the  matter  of  L.  B. 
Peaise,  a  bankrupt.    Offer  of  composition  by  P.  Pearse  and 
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the  bankrupt  to  the  creditors,  &c.   Memorandum  of  agree- 
ment, made  this  21st  day  of  July,  1866,  between  P.  Pearse 
of  the  first  part,  L.  B.  Pearse,  the  bankrupt,  of  the  second 
part,  and  the  several  persons  whose  names  are  hereunder 
written  of  the  third  part,  witnesseth  that  in  consideration 
of  the  natural  love  and  afiection,  &c.,  and  for  other  con- 
siderations herein  appearing,  it  is  hereby  mutually  agreed, 
&C.    First.  P.  Pearse  and  L.  B.  Pearse  are,  at  their  own 
expense,  to  take  the  necessary  steps  to  procure  the  adjudi- 
cation to  be  annulled,  and  the  parties  hereto  of  the  third 
part  are  to  sign  any  consent,  petition  or  other  document 
which  may  be  required  for  that  purpose  on  or  before  the 
15th  day  of  October  next.  Second.  In  case  the  adjudication 
be  annulled  on  or  before  the  15th  day  of  October  next, 
P.  Pearse  is  to  pay  to  the  parties  hereto  of  the  third  part, 
on  the  20th  of  October,  a  composition  of  Ss.  6d.  in  the 
pound  upon  the  amount  of  the  debts  due  to  them  respect- 
ively, which  the  persons  hereto  of  the  third  part  are 
respectively  to  accept  in  satis&ction  of  such  debts.     Third. 
P.  Pearse  and  L.  B.  Pearse  are,  on  or  before  the  14th  of 
August,  to  deposit  with   the  solicitor  to  the   assignees, 
for  the  parties  hereto  of  the  third  part  the  composition 
upon  whose  debts  shall  amount  to  1021  and  upwards,  bills 
of  exchange  for  the  amount  of  the  composition  to   be 
drawn  by  L.  B.  Pearse  on  and  accepted  by  P.  Pearse, 
payable  to  the  said  respective  creditors  or  order  on  the 
21st  of  October.    In  case  the  adjudication  shall  be  annulled 
as  aforesaid,  the  bills  of  exchange  are  to  be  delivered  by 
the  said  solicitor  to  the  parties  hereto  of  the  third  part 
respectively,  but  in  case  the  bankruptcy  shall  not  be  an» 
nulled  as  aforesaid,  the  bills  of  exchange  are  to  be  returned 
to  P.  Pearse.    Fourth.    If  the  bills  of  exchange  shall  not 
be  so  deposited,  this  agreement  to  be  void.     Fifth.    The 
acceptance  of  the  composition  is  to  be  subject  to  the  pay- 
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ment  and  iadsfiiction  bj  the  said  L.  B.  Fearee  of  all  costs 
iocaned  by  the  assignees.  As  witness  the  hands,  &c. 
L.  B,  Peane,  P.  Pearse,  S,  Stevens.**— That  at  the  time  of 
the  ofler  of  composition  there  were  many  creditors  who  were 
entitled  to  prove,  and  who  had  proved  under  the  adjudica- 
tion, &€:.,  to  wit  forty  creditors,  whose  debts  amounted  to 
15,000/*  and  upwards;  that  only  a  small  proportion  in  num- 
ber or  value  agreed  to  accept  the  composition,  that  is  to  say, 
twelve  creditors  to  the  amount  of  10,8472.;  that  no  creditor 
who  bad  proved,  or  was  entitled  to  prove,  his  debt  was 
personally  present  at  the  said  meetings,  or  at  either  of 
them,  though  very  many  of  them,  creditors  each  of  them  to 
the  amount  of  SOL  and  upwards,  were  residing  in  England ; 
that  no  such  creditors  appeared  or  voted  at  such  meetings, 
or  either  of  them,  either  personally  or  otherwise  than  by 
attorney,  to  wit  John  Atkinson;  that  the  said  adjudication 
was  not  annulled  on  or  before  the  said  15th  of  October; 
that  though  the  amount  of  the  composidon  on  the  plaindflTs 
debt  amounted  to  10/.  and  upwards,  neither  P.  Pearse  nor 
the  defendant  deposited  any  bill  of  exchange  for  the  amount 
of  the  composidon,  nor  was  any  bill,  nor  the  amount  of 
the  composition  ever  tendered,  nor  were  P.  Pearse  or  the 
defendant  ever  ready  to  pay  the  composition  till  long  after 
the  21st  of  October, 

The  plaintiff  also  demurred  to  the  plea. 

The  defendant  demurred  to  the  replication,  and  joined 
in  demnrrer  to  the  plea. 

Hufh  MU  aligned  for  the  plaintiff. — The  question  arises 
under  the  230th  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849.  The  Court  will  not  hold  that  the  bankrupt  is 
discharged  unless  he  brings  himself  strictly  within  the 
words  of  this  section,  because  the  proceeding  is  one  by 
which  creditors  may  be  deprived  of  their  rights  without 
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1857.       ^^^^  knowledge,  unless  they  watch  the  anDOuncements  in 
the  Gazette.    First,  there  is  no  offer  of  composition  to  the 
creditors  generally,  but  only  to  those  creditors  who  execute 
the  deed.  iChannell,  B. — That  question  was  very  much  con- 
sidered in  the  case  of  Larpeni  v.  BUtby  (a).]     Secondly, 
P.  Pearse  was  only  bound  to  pay  if  the  bankruptcy  y^as 
annulled  on  or  before  the  15th  of  October;  time  therefore 
was  of  the  essence  of  the  contract    Thirdly.   The  agree- 
ment was  to  be  void  if  bills  were  not  deposited;    that 
means  void  at  the  election  of  the  creditors  or  any  of  them. 
The  plaintiff  had  no  means  of  getting  his  money  under 
this  offer  of  composition.    [Martui,  6. — Can  nine-tenths 
of  the  creditors  present  at  these  meetings  bind  the  rest  to 
accept  a  composition  paid  by  bills  of  exchange  ?]    AUcard 
V.  Wes9on  (6)  shews  how  strictly  the  requisitions  of  the 
statute  must  be  complied  with  in  order  to  bar  the  rights  of 
creditors. 

J.  Brown,  contra. — The  object  of  s.  230  is  to  enable 
a  bankrupt  after  his  bankruptcy  to  compound  with  his 
creditors.  Here  the  fiat  has  been  annalled  by  an  act  of 
the  Court  (c),  and  therefore  the  defendant  has  lost  the  pro- 
tection of  his  bankruptcy.  The  legblature  must  be  taken 
to  have  known  that,  in  a  majority  of  cases  where  there  is  a 
composition,  part  of  the  composition  is  paid  in  bills  of 
exchange.  It  is  not  unreasonable  that  the  resolution  of  so 
large  a  majority  of  the  creditors  present  at  two  successive 
meetings  should  bind  those  creditors  who  do  not  take  the 
trouble  to  attend,  whatever  be  the  arrangement  they  may 
choose  to  make.  [Bramwett,  6. — If  this  section  is  to  be  con- 

(a)  5  H.  L.  481.  that  the  order  had  passed  as  a 

(b)  7  Ezch.  758.     In  error,  matter  of  form,  and  that  the  at- 
8  Exch.  260.  tention  of  the  commissioner  had 

(c)  It  was  stated  by  EvghHiU  not  been  called  to  it. 
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straed  as  providing  that  the  commissioner  upon  payment  of  1857. 
the  composition  shall  annul  the  adjudication,  it  would  be  in- 
telligible. The  commissioner  would  examine  the  bankrupt  v. 
as  to  the  amount  of  his  debts,  and  upon  payment  into  Court 
of  the  composition  upon  such  amount,  would  annul  the 
adjudication.]  The  Act  assumes  that  the  creditors  will 
take  care  of  their  own  interests.  The  true  meaning  of  the 
fimrth  cbmse  of  the  agreement  may  be  that  it  is  to  be  void- 
able at  the  option  of  the  paities  to  it  They  have  chosen  to 
aflBrm  it  A  creditor  who  has.not  signed  cannot  avoid  the 
agreement;  he  has  no  rights  under  it 

Pollock,  C.  B. — We  are  of  opinion  that  the  plaintiff  is 
entitled  to  judgment  In  order  to  render  an  agreement  to 
accept  a  composition  binding  upon  all  the  creditors  of  a 
bankrupt  under  the  230th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  the  offer  of  composition  must  be 
made  to  all  the  creditors  and  not  to  those  only  who  sub- 
scribe the  deed. 

Mabtdt,  B. — I  am  of  the  same  opinion.  The  case  of 
Larpeni  v.  BQAy  (a)  is  almost  conclusive  upon  the  point. 

Bramwell,  B. — I  agree  with  the  rest  of  the  Court  on 
this  point  I  think  also  that  the  section  in  question 
applies  only  where  the  offer  is  of  a  composition  in  money, 
sod  that  creditors  cannot  be  compelled  to  take  bills  of 
exchange  without  their  consent 

Chahnell,  B.,  concurred. 

Judgment  for  the  plaintiff. 

(a)  5  H.  L.  481. 
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Chablotte  Shilling,  Administratrix  of  James  Shilling 

Jpra29.  V.  The  Accidental  Death  Insubance  Company. 

Toanaetton,  JLI ECL ARATION  bj  the  pUdntifi;  as  administratrix  o 

trix  of  JN^'  James  ShiOing,  on  a  policy  of  insmranoe,  by  which  thi 

b^Konaed!^  defendants,  in  consideration  of  6L  ISs.  paid  to  the  Com* 

defendant  P^^^  ^^  James  Shilling,  agreed  with  James  Shilling  that  i 

agraed  with  he  should  suffer  or  receive  any  bodily  injury  from  any  acci 

hit  execaton  dent  or  violence,  on  or  before  the  11th  of  June,  1857,  that, 

2000/.  on  his  . 

death,  the  Subject  to  Certain  conditions,  the  capital  of  the  Companj 

pleaded  that  should  be  liable  to  pay  to  the  insured,  his  executors  oi 


made^by  Vs!   Administrators,  in  case  the  violence  should  cause  his  death, 
j!  S.tCfor''^  ^^®  ^^^  ^^  ^^^^'  ^^ '  ^^  ^^^  ^^^  ^®  policy  remained 
benefiTof^T  S   ^^  ^^^  ^'^^^^  James  Shilling  was  accidentally  drowned,  &c 
and  not  for  the      Plea. — That  the  said  policy  of  insurance  was  in  truth  and 

use  or  on  ac-  ■•         •' 

count  of  J.  8.;  in  fact  made  and  effected  by  one  Thomas  Shillinir  in  the 

that  T.  8.  had  ,  ,  ,  -^  ,  .f 

not  any  interest  name  and  on  the   pretended  behalf  of  the  said  James 

J.  8., and  that    Shilling;  but  for  the  use,  benefit  and  on  account  and  behalf 

a wlgmig^    o^  ^b®  said  Thomas  Shilling  himself,  and  not  for  the  use, 

to ^i£e  sutu'te^  benefit  or  on  account  of  the  said  James  Shilling ;  and  the 

Hi'^wal^oid.  ^^^  Thomas  Shilling  had  not  at  the  time  of  making  the 

Held  a  good      ggid  policy,  uor  before  nor  at  the  death  of  the  said  James 

Shilling,  any  interest  in  the  life  of  the  said  James  Shilling, 

and  that  the  said  policy  was  a  gaming  or  wagering  policy 

contrary  to  the  statute  in  such  case  made  and  provided, 

whereby  the  said  policy  was  and  is  wholly  null  and  void. 

Demurrer  and  joinder  therein. 

Lush,  in  support  of  the  demurrer. — A  wife  who  procures 
her  husband  to  insure  his  life  may  pay  the  premiums: 
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Reed  v.  The  Royal  Exchange  Assurance  Company  (a).     The 

object  of  the  act  is  to  preTent  the  making  insurances  on 

lives  wherein  the  assored  have  no  interest.    The  policy 

must  be  looked  at  to  see  who  the  assured  is.     Here  it 

i4)pearB  by  the  policy  that  James  Shilling  is  the  assured ; 

and  parol  evidence  is  not  admismble  to  shew  that  any  one 

else  is  so.    The  plea  is  founded  upon  the  second  section  of 

14  Gea  3,  c  48,  which  provides  **  that  it  shall  not  be  lawful 

to  make  any  policy  or  policies  on  the  life  or  lives  of  any 

person,  &c.,  without  inserting  in  such  policy  or  policies 

the  person  or  persons'  name  or  names  interested  therein,  or 

ffx  whose  use,  benefit,  or  on  whose  account  such  policy  is 

90  made  or  underwrote."    [Martini  B.— The  case  seems 

very  closely  to  resemble  Wamewright  v.  JStouf  (A).]   In  that 

case  Lord  Abtnger^s  ruling  on  this  point  at  nisi  prius  was 

not  confirmed  by  the  Court  on  the  motion  for  a  new 

trial  (e).    The  case  went  off  upon  another  ground.     In 

DaBy  ▼.  7%e  India  and  London  Life  Assurance  Company  (</), 

Parke,  B.,  in  delivering  the  judgment  of  the  Court,  points 

out  that  a  contract  to  pay  a  fixed  sum  on  the  death  of  a 

person  ^  would  have  been  unquestionably  legal  at  common 

law  if  the  insurer  had  an  interest  therein  or  not"  [PoUock^ 

C.  B. — I  do  not  assent  to  that]  The  second  section  of  the 

statute  in  question  applies  only  to  policies  effected  by 

agenta     Here  the  person  legally  interested  is  James  Shil- 

Img,  and  his  name  appears  on  the  face  of  the  policy.     He 

is  the  person  to  whom  the  money  is  payable,  in  other  words 

the  insured.     It  is  consistent  with  this  plea  that  there  was 

an  understanding  between  Thomas  the  son  and  James 

Shilling  his  &ther,  that  as  the  father's  occupation  was  a 

hazardous  one  he  should  insure  his  life  and  the  son  should 
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(a)  Peake  Add.  Ca.  70. 
(6)  1  Moo.  &  Rob.  481. 
(c)  1  M.  &  W.  32. 


(d)  15  C.  B.  365.  387.    Sec 
also  Cook  V.  Field,  15  Q.  B.  460. 
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pay  the  premiums^  and  that  the  father  should  leave  the  sue 
insured  to  the  son  by  his  will  The  plea  should  have  goii 
on  to  aver  that  the  policy  was  made  without  the  knowledg 
or  consent  of  James  Shilling. 

Raymond,  who  appeared  in  support  of  the  plea,  was  no 
called  on. 

PoLLOCKy  C.  B. — We  are  all  of  opinion  that  this  is  t 
good  plea  under  the  14  Geo.  3,  c.  48,  s.  2.  It  avers  th< 
existence  of  a  state  of  things  which,  if  proved,  would  dis- 
entitle  the  plaintiff  to  recover.  It  appears  that  the  policj 
was^not  in  fact  the  policy  of  the  person  whose  name 
appears  on  the  face  of  it  as  being  the  person  interested,  oi 
made  for  his  benefit  It  therefore  comes  within  the  prohi- 
bition  contained  in  the  second  section  of  the  act.  There 
must  be  judgment  for  the  defendants. 

Martin,  B. — ^I  am  of  the  same  opinion.  The  obvious 
meaning  of  the  plea  b,  that  Thomas  Shilling  went  to  the 
office  of  the  defendants,  pretending  that  he  was  authorized 
by  James  Shilling  to  effect  a  policy  on  his  account,  when 
in  fact  he  had  no  such  authority,  but  really  effected  it  for 
his  own  benefit.  This  is  exactly  what  the  statute  was 
intended  to  prohibit,  viz.,  that  one  man  should  effect  a 
policy  on  the  life  of  another  not  having  an  interest  in  such 
life.  If  the  facts  suggested  by  Mr.  Lush  are  the  true  facts 
of  this  case,  I  think  that  the  plea  would  not  be  proved,  and 
that*  the  policy  would  in  effect  be  the  policy  of  James 
Shilling. 


Bramwell,  B. — I  am  of  the  same  opinion.  This  is  a 
policy  made  on  account  of  Thomas  Shilling,  who  had  no 
interest  in  the  life  of  James  Shilling.     Mr.  Lush  says  that 
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the  defendant  cannot  plead  that  Thomas  Shilling  was  the 
person  interested.  I  think  that  is  not  sa  Provision  is 
made  in  the  statute  against  any  difficulty  of  that  kind,  by 
the  enactment  that  it  shall  not  be  lawful  to  make  any  policy 
without  inserting  in  such  policy  the  name  of  the  person 
"  for  whose  use,  benefit  or  on  whose  account  such  policy  is 
so  made."  If  the  facts  are  as  suggested  by  Mr.  Lu$h^  I 
agree  with  my  brother  Martin  in  thinking  that  the  plea  will 
not  be  proved. 
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Channell,  B.,  concurred. 


Judgment  for  the  defendants. 


W.  A.  Lyndon  v.  T.  Standbridoe,  Town  Clerk  of  the 


c 


Borough  of  Birmingham. 


AprU27. 


AS£.     The  declaration  stated  that  before  and  at  the  Sections  87  to 
time  of  the  committing  of  the  grievances,  &c.,  and  after  j^^^^l^ 
the  making  and  passing  of  the  Birmingham  Improvement  fij^^''^^*„^ 
Act,  1851,  and  after  the  council  of  the  boroush  had  taken  the  general 

^  beading,  *'and 

upon  themselves,  entered  into  and  undertaken  the  several  with  respect  to 

.  .  cleansing  the 

powers,  duties  and  authorities  in  the  said  Act  contained  streets.*'   8ec- 

•      tion  87  enacts 

with  respect  to  cleansing  the  streets  in  the  borough,  to  wit,  (inter  alia), 
&C.,  the  plaintiff  was  an  inhabitant  of  the  said  borough,  miasioners  shall 

cause  all  the 
dnrt,  ashes  and  mbbish  to  be  carried  awav  from  the  houses  and  tenements  of  the  inhabitants  of 
tbe  town  or  district  within  the  limits  of  the  special  Act  at  convenient  hours  and  times.**  Sec- 
tion 50  of  the  Birmingham  Improvement  Act,  1851,  enacts,  '*  that,  subject  to  the  provision  there- 
iaafter  contained  the  clauses  of  the  Towns  Improvement  Clauses  Act,  1847,  with  respect  to  cleans- 
ing the  streets,  shall  be  incorporated  with  and  form  part  of  this  Act."  By  the  57th  section  of 
the  same  Act,  "the  several  clauses  of  the  Towns  Improvement  Clauses  Act,  1847,  numbered 
respectively  87,  &c,  shall  not  extend  to  any  lands  used  as  arable,  meadow,  or  pasture  ground 
only,  or  to  wood  lands  or  market  gardens,  garden  allotments  or  nursery  grounds,  or  to  any 
.faailc'iogs  or  deposit  on  such  lands,  or  to  any  roads  or  footways  intersecting  the  same  respec- 
tively.** Held,  that  under  these  sections  the  commissioners  were  not  compellable  to  remove 
fran  a  manufactory,  dust,  ashes  and  rubbish  arising  from  the  combustion  of  coal,  and  otherwise 
in  the  course  of  the  mannlacturo  of  edge  tools  within  the  borough. 
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1857.       <^^  ^^  ^c  occupier  of  certain  hooges  or  tenements,  called 

]r^^^^      the  Minerva  Works,  in  the  said  borough,  and  whilst  the 

V.  plainti£F  ^continued  to  be  such  inhabitant  and  occupier  to 

Stahobbidos.     ,  ^ 

wit,  &C.,  divers  laige  quantities  of  dust,  ashes  and  rubbish 
had  accumulated  at  the  said  works  of  the  plaindff  within 
the  said  borough,  and  within  the  limits  of  the  said  act  of 
parliament,  the  said  dust,  ashes  and  rubbish  not  having 
been  kept  or  required  for  the  purpose  of  manure,  of  all 
which  several  premises  the  said  council  then  had  notice. 
And  the  plaintifif  then,  by  a  certain  notice  in  writing, 
requested  the  council  to  cause  the  sud  dust,  ashes  and 
rubbish  so  accumulated  at  the  works  of  the  plaintiff  to  be 
carried  away  and  removed  from  the  same,  and  although  a 
reasonable  time  had  elapsed,  nevertheless  the  council 
knowingly,  wrong^fiilly  and  wilfoUy,  and  in  violation  of  the 
duty  imposed  upon  them  by  the  said  act  of  paiiiament, 
suffered  the  dust,  ashes  and  rubbish  to  remain  and  be 
accumulated  in,  upon  and  about  the  works  of  the  plaintiff, 
and  whoUy  refused  to  carry  away  and  remove  the  same,  the 
same  then  being  a  nuisance  to  the  plaintiff,  whereby,  &c. 

Plea. — That  before  and  at  the  time  when,  &c.,  the 
plaintiff  was  possessed  of  a  manufactory  and  works,  to  wit 
the  Minerva  Works  in  the  declaration  mentioned,  in  and 
upon  which  he  carried  on  a  manufacture,  to  wit  the  manu- 
facture of  spades  and  edge  tools,  and  in  the  course  and  for 
the  purpose  of  which  manufacture  he  had  theretofore 
used  large  quantities  of  coal,  slack  and  other  combustible 
materials,  and  which  in  the  course  and  for  the  purpose  of 
which  said  manufacture  he  had  caused  to  be  converted  into 
ashes,  dust  and  rubbish,  and  had  also,  otherwise,  in  the 
course  of  and  for  the  purposes  of  the  said  manufacture, 
made  and  produced  large  quantities  of  other  dust,  ashes 
and  rubbish,  and  all  which  said  dust,  ashes  and  rubbish 
he  had,  before  the  committing  of  the  said  grievances. 
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aUowed  and  suffered  to  accamolate  upon  the  said  works ;        x667. 
that  the  plaintiff  was  not  at  the  same  dme  an  inhabitant  of     ^T""^^ 
the  sud  works,  and  that  the  said  works  are  the  houses  v. 

and  tenements,  and  the  said  dust,  ashes  and  rubbish  are  the 
dusty  ashes  and  rubbish  in  the  declaration  mentioned. 

Replication. — That  the  plaintiff  was  an  inhabitant  of  the 
said  works  bj  using  and  occupying  a  certain  dwellings-house 
therein  and  parcel  thereof  in  the  day  time,  for  the  pur- 
pose of  haying  his  meals  prepared  and  eating  the  same 
therein,  and  by  using  and  occupying  the  said  dwelling- 
house  by  one  William  Thornton,  his  servant,  who  resided 
therein,  together  with  hb  family,  as  servant  of  the  plaintiff, 
and  by  using  and  occupying  the  said  works  and  certain 
offices,  counting-houses  and  shops  therein  and  parcel  thereof 
for  the  purposes  of  his  said  trade  and  manufacture. 

The  plaintiff  also  demurred  to  the  plea.     The  defendant 
demurred  to  the  replication.     Joinder  in  demurrer. 

Mtndague  Smith  (with  whom  were  J.  A.  Bussetl  and  J.  P. 
Norman),  fi>r  the  plaintiff. — ^The  Birmingham  Improvement 
Act,  1851  (a),  by  s.  60,  provides  that  the  Towns  Improve- 
ment Clauses  Act,  1847  (d),  with  respect  to  cleansing  the 
streets,  shall  be  incorporated  with  and  form  part  of  that  Act. 
The  87th  section  of  the  latter  Act  enacts,  ''that  the  com- 
missioners'' who  by  the  third  section  of  the  former  Act  are 
to  be  the  council  of  the  borough  **  shall  cause  all  the  dust, 
ashes  and  rubbish  to  be  carried  away  from  the  houses  and 
tenements  of  the  inhabitants  of  the  town  or  district,  within 
the  limits  of  the  special  Act,  at  convenient  hours  and  times. 
It  is  submitted  that  the  dust,  ashes  and  rubbish  mentioned 
in  the  plea  are  such  as  the  council  were  bound  to  remove 
under  this  section.  The  place  in  which  they  were  accu- 
mulated was  a  tenement     The  object  of  the  clauses  in 

(a)  14  &  16  Yict.  c.  xciii.  (b)  10  &  11  Vict.  c.  34. 
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1857.       question,  in  the  Towns  Improvement  Clauses  Act,  is  to  m 
^^^^1^      provision  for  the  removal  of  all  the  dust,  ashes  and  rubl 
V.  made  in  the  towns  to  which  the  Act  is  to  be  applied.     *] 

words  in  the  90th  section  are,  **  that  the  dust,  ashes  i 
rubbish  which  the  commissioners  shall  cause  to  be  coUec 
and  carried  away  from  the  houses  or  elsewhere  within 
limits  shall  be  the  property  of  the  commissioners."  By 
92nd  section  the  commissioners  may  require  the  occupi 
of  houses  or  tenements  to  deposit  their  dust  in  convenien 
to  be  provided.  The  95th  section  empowers  the  comn 
sioners  to  appoint  scavengers  for  removing  dust^  asi 
rubbish  and  JUth  from  the  streets  and  from  the  houses  i 
tenements  therein.  The  96th  section  enacts,  that  ev 
occupier  of  any  building  or  land  who  refuses  to  permit 
scavengers  to  remove  dirt,  ashes,  or  rubbish  shall 
liable  to  a  penalty.  It  is  evident  from  a  comparison 
these  sections  that  the  word  tenement  is  used  in  a  vi 
laige  sense.  The  57th  section  of  the  Birmingham  1 
provement  Act,  1851,  provides  that  ''the  several  clau 
of  the  Towns  Improvement  Clauses  Act,  numbered  \ 
90,  92,  95  and  96,  &c,  shall  not  extend  to  any  lands  u^ 
as  arable,  meadow  or  pasture  land  only,  or  to  woodlands 
market  gardens,  garden  allotments  or  nursery  grounds, 
to  any  buildings  or  deposit  on  such  lands."  That  except! 
shews  what  is  the  sense  in  which  the  word  tenement 
used  in  section  87;  ''Exceptio  probat  r^ulam."  S< 
tion  32  of  the  Birmingham  Improvement  Act  speaks  ol 
factory  under  the  general  term  ''house."  Under  t 
57  Geo.  3,  c  xxix.,  ss.  59,  60,  which  is  the  Act  in  force 
London  on  this  subject,  two  cases  have  occurred  in  which 
doubt  appears  to  have  been  entertained  as  to  the  right  a: 
duty  of  the  scavengers  to  remove  dust,  ashes  and  rubbi 
from  manu&ctories.     In  Filbey  v.  Combe  (a)  it  was  he 

(a)  2  M.  &  W.  677. 
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that  the  scavengers  were  not  entitled  to  the  partially  con- 
sumed ashes  of  a  brewhouse,  which  the  brewer  was  in  the 

habit  of  usinff  for  heatinir  water  to  cleanse  hb  casks.    In  »• 

.  Stajtsbbidcx. 

Law  ▼.  Dodd  (a)  it  was  held  that  they  were  not  entitled  to 
the  refuse  from  the  ash  pit  of  a  brass  founder,  which  he 
was  in  the  habit  of  giving  to  his  apprentices,  who  sold  it  to 
the  brass  refiners,  such  refuse  containing,  some  brass,  and 
being  of  some  commercial  value. — Then  it  is  said  that  the 
phuntiff  was  not  an  inhabitant  The  word  inhabitant  may 
mean  a  person  residing  within  the  borough,  or  it  may  mean 
an  occupier:  Rex  v.  Hall  (5).  Here  the  context  clearly 
shews  that  the  word  is  used  in  the  sense  of  occupier.  The 
proviso  at  the  end  of  the  87th  section  is  that  the  ''occupier'' 
may  keep  soil,  &c.,  made  on  his  own  premises,  so  f»  not  to 
be  a  nuisance.  Sections  92  and  96  are  in  favour  of  this 
construction.  Many  houses  are  not  used  as  residences,  and 
yet  it  is  clear  that  the  enactment  must  have  been  intended 
to  benefit  the  occupiers  of  such  places. 

Sir  F.  Thaiger  (with  whom  were  Macaulajf^  Hayesy 
SeijL,  and  Field),  for  the  defendants. — The  word  tenement 
18  not  used  in  the  laige  sense  contended  for  by  the  plaintiff. 
[JMorfcR,  B. — It  may  have  been  inserted  for  the  purpose 
of  including  the  yard  or  garden  usually  occupied  with 
a  dwelling-house.]  It  b  a  rule  of  construction  that,  where 
general  words  occur  in  an  act  of  parliament  after  others 
(  of  a  more  limited  construction  they  shall  be  taken  not 

to  extend  beyond  the  words  which  precede  them.  The 
word  may  be  used  in  the  sense  of  small  dwelling- 
houses  :  Rex  V.  Manchester  and  Salfard  Waterworks  Cam" 
pamf  {c\  Rex  ▼.  Moseley  {d).     The  96th  section  does  not 

(«)  1  Exch.  845.  1 1  Exch.  1. 

(»)  He  referred  alM  to  Taylor         (c)  1  B.  &  C.  630. 
T.  The  CrmoUmd  Gas  Company,         (d)  2  B.&C.  226. 
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1857.        extend  the  operation  of  the  87th.     The  word  ''land,**  in 
^^^      the  96th  section^  may  relate  to  the  footways  mentioned  in 
.       ••  the  88th  section.     The  present  question  was  not  nused  in 

FUbey  v.  Combe  («)  or  Law  ▼.  Dodd  (ft).  [Martin,  R— 
Section  100  seems  to  be  the  provinon  regulating  the 
removal  of  filth  from  gardens  and  other  like  places.]  The 
plainti£f  was  not  an  inhabitant  or  occupier  within  the 
meaning  of  the  Act :  Rex  ▼.  Adlard  (c).  Rex  ▼.  The  InluUn- 
iants  of  North  Curry  (d). 

Montague  Smith  in  reply. — For  the  sake  of  public  conve- 
nience these  clauses  were  enacted  to  secure  the  removal  of 
all  rubbish  from  places  near  to  which  persons  might  reside 
or  be  employed.  Merely  to  provide  for  the  removal  of 
dust  from  dwelling-houses  would  not  have  been  sufficient 
for  that  purpose.  Section  100  provides  for  the  removal  of 
dung  retained  by  the  occupiers  of  houses  and  tenements 
under  the  proviso  in  section  87.  If  these  clauses  applied 
to  dwelling-houses  only,  the  exception  in  the  57th  section 
of  the  Birmingham  Act  would  have  no  meaning. 

Pollock,  C.  B. — I  am  of  opinion  that  there  must  be 
•  judgment  for  the  defendant  both  on  the  plea  and  replica- 
tion. The  plaintiff  contends  that  the  commissioners  are 
bound  to  remove  the  dust,  ashes  and  rubbish  from  his 
works.  The  substance  of  the  defendant's  plea  is,  that  the 
place  was  a  manufactory  of  spades,  and  that  in  the  process 
of  manufacture  large  quantities  of  coal  and  slack  were 
converted  into  dust,  ashes  and  rubbish ;  that  no  part  of 
such  rubbish  arose  from  domestic  occupation,  and  that  by 
the  87th  and  following  sections  of  the  Towns  Improvement 
Clauses  Act  the  commissioners  are  not  bound  to  remove 

(a)  2  M.  &  W.  677.  (c)  4  B.  &  C.  772. 

Ih)  1  Exch.  845.  (<Q  4  B.  &  C.  953. 
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the  rubbish  of  manofactorieSy  bat  only  domestic  rubbish. 
We  are  of  opinion  that  this  plea  is  good.  The  replication 
is  that  the  plaintifif  was  an  inhabitant  of  the  works,  that  his  _  v. 
servant  lived  there,  and  that  the  plaintiff  had  his  meals 
there,  and  therefore  he  had  a  ri^t  to  have  the  rabbish 
remoTed.  The  replication  is  clearly  bad.  It  involves  the 
same  question  as  the  plea,  but  piits  the  right  of  the 
plafaittff  upon  the  ground  that  because  the  plaintiff  is  an 
mhabitaut  therefore  he  is  entitled  to  have  all  his  rubbish 
carried  away.  We  must  put  a  reasonable  construction 
upon  this  act  of  parliament.  We  are  not  bound  to  give 
to  the  word  '*  tenements"  the  large  construction  contended 
for  on  behalf  of  the  plaintiff.  Apart  from  the  case  of  Bex 
V.  The  Manchester  fFaierworks  Company  (a),  which  was 
dted  to  shew  that  the  word  may  be  used  in  a  limited  sense, 
it  is  a  general  role  of  construction  that,  where  a  particular 
dass  is  spoken  o(  and  general  words  follow^  the  class  first 
mentioned  is  to  be  taken  as  the  most  comprehensive,  and 
the  general  words  treated  as  referring  to  matters  ejusdem 
generis  with  such  class.  Thus,  the  words  **  boat,  baige  or 
other  vessel  **  in  an  act  of  parliament  have  been  held  not 
to  include  ships,  which  are  vessels  not  ejusdem  generis  with 
boats  and  baiges  (b)»  Here  it  would  be  unreasonable  to 
construe  the  word  tenements  in  the  larger  sense.  Mr.  Smith 
says  that  we  exclude  cases  where  persons  exercising  certain 
trades  create  more  dust  and  ashes  than  would  necessarily 
be  created  by  domestic  occupation.  But  it  is  clear  that 
the  commissioners  are  not  bound  to  remove  all  possible 
rabbish.  My  brother  Bramwell  suggested,  that  if  a  person 
were  to  pull  down  his  house  the  commissioners  would  not 
be  bound  to  remove  the  rubbish  he  would  create.  So  if  a 
man  were  to  dig  a  well,  or  sink  a  mine,  he  would  throw 

(a)  1 B.  &  C.  630.         (6)  And  see  Evans  q.  t.  v.  Stevens^  4  T.  R.  224. 
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1857.        up  a  vast  quantity  of  rubbish,  the  removal  of  which  was 
^J^^JJ^      clearly  not  contemplated     Though  we  hold  that  the  com- 
^'  missioners  are  not  bound  to  remove  manufacturing  rubbish, 

it  does  not  follow  that  they  would  not  be  bound  to  remove 
the  ashes  of  a  fire  ordinarily  used  for  domestic  purposes,  if 
it  was  occasionally  used  for  trade  purposes.  Here  it  is 
clear  that  the  bulk  of  the  rubbish  arose  from  the  fires  used 
for  the  manufacture  of  the  spades  and  edge  tools.  If  there 
was  any  domestic  rubbish  the  plaintiff  should  have  new 
assigned.  If  the  legislature  had  intended  that  the  rubbish 
firom  manufactories  should  be  removed  by  the  commis- 
sioners, they  would  have  used  words  larger  than  **  dust,  ashes 
and  rubbish.^  A  meaning  may  be  given  to  the  word 
'^  tenements "  by  construing  it  as  applying  to  cellars,  the 
letting  of  which  as  habitations  is  regulated  by  the  II 4th 
section  of  the  Towns  Improvement  Clauses  Act.  I  do  not 
say  that  the  clause  does  not  apply  to  any  manufactory. 
Part  of  a  manufactory  may  be  used  as  a  dwelling-place. 
The  commissioners  may  be  bound  to  remove  the  dust 
arising  from  such  occupation,  and  ashes  of  the  fires  used 
for  cooking  the  victuals  of  the  inmates.  If  a  domestic  fire 
were  occasionally  used  for  manufactuing  purposes,  though 
the  quantity  of  dust  and  ashes  might  be  somewhat  increased, 
that  would  probably  not  affect  the  obligation  of  the  commis- 
sioners to  remove  the  ashes.  The  principle  **de  miuimis 
non  curat  lex*'  would  apply  in  such  a  case.  But  it  is  clear 
that  the  commissioners  are  not  bound  to  assist  manufacturers 
in  carrying  on  their  works. 

Martin,  B. — I  am  of  the  same  opinion.  Assuming  the 
declaration  to  be  sufficient,  as  at  present  I  think  it  is,  the  plea 
appears  to  me  to  answer  it.  The  averment  that  the  plaintiff 
was  not  an  inhabitant  of  the  works  is  immaterial.  It  appears 
that  the  dust,  ashes  and  rubbish  were  entirely  produced  by  the 
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consumption  of  coal  and  slack  in  the  manufactory.     This        1857. 
rubbish  was  not  likelj  to  become  injurious  to  health,  but      V"""^^^^ 
was  only  a  mound  of  inoffensive  refuse.     I  think,  there-  f- 

fore,  that  the  commissioners  were  not  bound  to  remove  it 
The  dust,  ashes  and  rubbish  which  they  are  bound  to 
remove  are  such  as  arise  from  house  occupation — such  as  if 
allowed  to  remain  would  be  likely  to  become  a  nuisance. 
The  heading  of  the  clauses  relating  to  this  matter  in  the 
Towns  Improvement  Clauses  Act,  1847,  is  ''And  with 
respect  to  cleansing  the  streets."  Reading  that  with  the 
preamble  it  shews  that  the  object  of  .these  clauses  was  the 
enforcing  of  measures  relating  to  the  cleansing  of  the  town, 
and  making  it  wholesome  for  the  inhabitants.  Looking  at 
the  100th  section  I  am  confirmed  in  that  impression.  In 
the  97th  section  there  is  a  penalty  on  persons  other  than 
the  commissioners  removing  any  ''  night  soil,  dust,  ashes, 
rubbish  or  filth  ;'*  that  shews  what  is  the  kind  of  rubbish 
intended  to  be  removed.  The  96th  section  was  referred  to 
by  Mr.  Smith,  but  it  merely  imposes  a  penalty  on  persons 
obstructing  the  scavengers  in  removing  such  dirt,  ashes 
and  rubbish  as  they  are  authorized  to  do.  I  think,  however, 
that  the  occupation  of  a  manufactory  by  a  person  not 
rending  in  the  town  would  be  a  suflScient  inhabitancy  to 
entitle  the  owner  to  have  his  dust  removed,  if  the  dust  was 
such  as  the  commissioners  were  bound  to  remove.  The 
servant  may  have  been  a  mere  gatekeeper.  But  if  the 
plea  is  good  the  replication  affords  no  answer  to  it. 

Bramwell,  B. — I  am  of  the  same  opinion.  I  think  that 
the  plea  would  be  good  without  the  allegation  that  the 
plaintiff  was  not  an  inhabitant  of  the  works.  The  expres- 
non  in  the  87th  section,  ''houses  and  tenements  of  the 
inhabitants  of  the  town  or  district,"  cannot  mean  that  per- 
sons who  reside  in  the  town  shall  be  entitled  to  have  their 
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1857.       dust  and  ashes  removed  from  tenements  which  may  be  at 

V^"  ^^      ten  miles  distance  from  the  town.     The  expression,  there- 

V.  fore,  may  be  taken  to  indicate  the  quality  of  the  houses  or 

STAVDBXIDOa.  ''  ^  ^ 

tenements.     Potting  a  rational  interpretation  upon   this 
clause,  it  is  a  regaladon  not  with  respect  to  persons  who 
inhabit  the  town,  bat  with  respect  to  tenements  within  it 
which  may  be  inhabited.    The  words  comprehend  any 
description  of  tenement  which  is  capable  of  being  inha- 
bited within  the  district,  soch  as  manu&ctories  and  the 
like.    The  plaintiff  is  a  person  to  whom,  and  his  roanufiaic* 
tory  is  a  tenement  to  which,  this  clause  applies.    The  only 
remaining  question  is^  whether  the  act  relates  to  dust, 
ashes  and  rubbish  of  the  description  mentioned  in  the  plea. 
I  should  be  reluctant  to  put  a  qualification  upon  words 
upon  any  notion  that  the   legislature  meant  something 
which  it  did  not  express.     But  we  are  constantly  com- 
pelled to  put  a  qualified  construction  upon  general  words, 
and  it  seems  to  be  necessary  to  do  so  here.    It  is  impos- 
sible to  suppose  that  the  commissioners  are  bound  to 
remove  such  rubbish  as  would  arise  from  gas  works,  the 
digging  of  a  well,  or  the  pulling  down  of  a  house ;  and  the 
rubbish  arising  fix>m  the  fires  in  a  manu&ctoiy  appears  to 
me  to  be  of  the  same  character.   <'  Dust,  ashes  and  rubbish'* 
must,  therefore,  be  taken  to  be  used  in  a  limited  sense,  and 
to  mean  what  may  be  called  house,  occupation,  inhabitancy, 
or  domestic  rubbish.    Here  the  dust,  ashes  and  rubbish 
were  not  the  dust,  ashes  or  rubbish  arising  from  inha- 
bitancy, and  on  that  ground  I  am  of  opinion  that  the  plea 
is  good.    I  think  that  it  would  be  good  without  the  last 
allegation,  and,  therefore,  the   replication    is    bad.     No 
objection  has  been  taken  on  that  ground,  but  I  doubt 
whether  the  declaration  is  not  demurrable. 

Channell,  B. — I  am  of  the  same  opinion,  although  I 
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should  have  been  lietter  satisfied  if  we  had  taken  time  to        1857. 
consider.     I  doobt  if  the  action  is  maintainable.     If,  how-       ltkdoh 
ever,  any  action  lies,  the  declaration  sets  forth  facts  which  g       *'     % 
raise  a  presumption  that  the  dust  in  question  was  within 
the  Act.     That  is  answered  by  the  plea,  which  shews  that 
this  dost,  ashes  and  rubbish  was  not  such  as  the  plaintifif 
could  compel  the  commissioners  to  remove.     The  replication 
is  merely  a  circuitous  traverse  of  an  immaterial  allegation 
in  the  plea. 

Judgment  for  the  defendant. 


LoBD  V.  Hawkins.  May  a. 
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A  SENT  had  obtained  a  rule  nisi  to  set  aside  the  By  u  order  of 
award  made  herein,  on  the  grounds  that  it  was  not  final,  action  wai 
and  that  the  arbitrators  had  no  power  to  order  a  discon-  ^^l^d  of 
tinuance. — The  order  of  reference  provided  that  the  action  g|]^*J^boMim^ 
should  be  **  referred  to  the  award,  order,  arbitrament,  final  byf*«*»  V^^J 

^  /  ^  to  the  action ; 

eud  and  determination  of  twelve  parties,  six  to  be  named  a°^  it  wm 

^  "^  ^  ordered  that  in 

by  each  party  to  the  action,  or  in  the  event  of  their  not  the  event  of 

•^  ^      "^  either  of 

agreeing,  to  an  umpire  to  be  named  by  the  arbitrators."  the  parties 
The  costs  of  the  cause  and  of  the  reference  and  award  validity  of  the 
to  abide   the  event  of  the    award,   and   it   was  ordered  ^tnt'ihoiiad 
"that  in  the  event  of  either  of  the  parties  disputing  the  JjlJ^u^e mat- 
validity  of  the  award,  or  moving  the  Court  to  set  the  same  J^feJiJ^'^r^any 
aside,  the  Court  shall  have  power  to  remit  the   matters  of  them  to  the 

'^  reconsideration 

hereby  referred,  or  any  or  either  of  them,  to  the  recon-  of  the  said 

twelve  per- 

aderation  of  the  said  twelve  parties  or  umpire.     And  that  sons;  and  in 
in  the  event  of  any  of  the  said  parties  declining  to  act,  or  either  of  the 

said  parties 
declining  to 


act,  or  driag  before  they  or  he  should  have  made  their  or  his  award,  the  parties  might,  or  if 
they  oooid  not  agree,  one  of  the  Barons  of  the  Coort  might  appoint  fresh  arbitrators.  After 
the  arbitrators  bad  made  an  award  one  of  the  twelve  died.     On  motion  to  set  aside  the  award, 


which  was  admitted  to  be  bad,  Hddt  that  the  Court  had  power  to  remit  back  the  matters 
referred,  to  the  sunriving  eleven  and  a  fresh  arbitrator  to  be  appointed  in  pursuance  of  the 
powtrtnthe     *    '   * 
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1857.  dying  befoie  ihej  or  be  shall  have  made  their  or  his  award, 
1^,^  the  said  parties  may,  or  if  they  cannot  agree  one  of  the 
Barms  of  the  Court  of  Exchequer  may,  on  application 
by  either  mde  q>point  such  arbitrator  or  ampire."  The 
twelye  arbitratois  haying  been  nominated,  made  an  award 
directing  that  the  action  shoald  be  discontinued  and  stayed, 
and  that  each  of  the  said  parties  thereto  should  pay  his 
own  costs  of  the  said  action  and  of  the  reference.  One  of 
the  aibitrators  had  died  since  the  making  of  this  award. 

Luth  shewed  cause. — It  must  be  admitted  that  the  award 
cannot  be  sustained,  because  it  contains  nothing  to  prevent 
the  bringing  of  a  fresh  action.  But  as  the  award  is  a  nullity, 
it  may  be  referred  back  to  the  eleven  surviving  arbitratorB 
and  such  new  one  as  may  be  appointed  in  pursuance  of  the 
power  contained  in  the  submission.  The  cause  is  referred 
to  the  award  of  the  arbitrators,  and  the  words  "dying  before 
they  or  he  shall  have  made  their  or  his  award"  refer  to  the 
final  award ;  that  award  which  the  aibitrators  have  power 
to  make. 

Daseni^  in  support  of  the  rule. — The  award  must  be  set 
aside.  The  power  to  appoint  a  new  arbitrator  only  applies 
when  no  award  has  been  made  in  feet.  The  arbitrators 
having  made  an  award,  cannot  make  another,  because, 
though  bad,  it  is  still  their  award ;  therefore  the  power  does 
not  apply  in  the  present  case.  It  was  never  contemplated 
that  the  award  should  be  referred  back  to  persons  other 
than  those  who  made  the  original  award. 

Pollock,  C.  B. — ^I  am  of  opinion  that  Mr.  Lush*s 
argument  is  well  founded.  The  clause  providing  for  the 
appointment  of  a  new  arbitrator  in  the  event  of  either  of 
the  parties  **  dying  before  they  or  he  shall  have  made  their 
ot  his  award"  comes  immediately  after  the  provision,  tha^ 
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*Mn  the  event  of  either  of  the  parties  disputing  the  validity 

of  the  awards  or  moving  the  Court  to  set  the  same  aside, 

the  Court  shall  have  power  to  remit  the  matters  thereby     H^^i^t 

referred,  or  any  or    either  of  them,  to  the  said   twelve 

parties  or  umpire."    The  meaning  is,  that  the  arbitrators 

are  to  mak«  a  final  end  of  the  matter  in  dispute ;  if  there 

is  any  defect  in  the  award  it  is  to  be  sent  back,  and  if 

before  the  final  settlement  either  of  the  arbitrators  should 

die  there  is  a  provision  for  appointing  a  new  one.     The 

role  must   be  absolute  to  remit  the  cause  to  the  eleven 

surviving  arbitrators,  and  a  new  arbitrator  to  be  appointed 

by  the  parties,  or  by  one  of  the  Barons  of  the  Court 

in  the  event  of  the  parties  not  agreeing  in  the  selection. 

Martin,  B.,  Bramwell,  B.,  and  Chahkell,  B.,  con- 
curred. 

Rule  accordingly. 
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Sharples  and  Others  v.  Rickard.  jy.    3 

ECLAR ATION  that  defendant  at  Quebec,  in  Canada,  ^  ^.|,  ^^^ 

by  his  bill  of  exchange  now  overdue,  requiredrC.  Jones  to  "l"*^"®^ 

Wto  the  order  of  C.  and  J.  Sharpies  in  London  304i  trannnitted  by 

^  DMt  to  the 

thirty  days  after  siirht ;  that  C.  and  J.  Sharpies  indorsed  wdorMe  at 

J       ^  ^      *  '^  LiTcrpool,  and 

the  bill  to  the  plaintifis;  that  the  bill  was  duly  presented  prewntedby 

for  acceptance  and  dishonoured,  &c  drawee,  who 

Pleas. — ^First:  that  the  bill  of  exchange  in  the  decla-  E^giand|^for 

ration  mentioned  was  not  duly  presented  for  acceptance  ^^^^the 

17  &  IB  Vict, 
c.  83,  did  not  render  it  necessary  for  the  indorsee  to  affix  a  stamp  on  such  bill  before  presenting 
it  for  acceptance. 


n 
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1857.  ^<1  dishonoured :  Secondly,  that  the  defendant  had  not 
due  notice  of  the  dishonour  of  the  said  bill ;  whereupon 
issue  was  joined. 

At  the  trial  before  Crmoder^  J.,  at  the  last  Gloucester- 
shire Asnses  it  appeared  that  the  bill  was  indorsed  by 
Messrs.  C,  and  J.  Sharpies  &  Co.  of  Quebec,  and  for- 
warded by  them  in  a  letter  to  the  plaiotifia^  merchants  at 
Liverpool,  who  presented  it  for  acceptance  to  the  drawee, 
who  resided  at  Gloucester.  When  produced,  the  bill  was 
unstamped.  It  was  objected  on  the  part  of  the  defendant 
that,  by  the  17  &  18  Vict  c.  83,  an  adhesive  stamp  should 
have  been  affixed  to  it  The  learned  Judge  being  of  that 
opinion,  and  considering  that  the  first  plea  made  it  incom- 
bent  on  the  plaintiff  to  produce  the  bill,  the  plaintiff  was 
nonsuited. 

Keatxng  had  obtained  a  rule  nisi  to  set  aside  the  nonsuit, 
and  for  a  new  trial,  on  the  grounds  that  upon  the  pleadings 
it  was  not  necessary  to  produce  the  bill,  and  that  no  sUrop 
was  required. 

J.  J.  Powell  now  shewed  cause. — First,  whether  it  was 
necessary  to  produce  the  bill  or  not ;  it  was  voluntarily  put 
in  at  the  trial.     Then  it  appeared  that  nothing  had  been 
presented  but  an  unstamped  piece  of  paper.      Secondly, 
the  bill  required  a  stamp.     The  17  &  18  Vict  c.  88,  s.  3, 
sched.,  imposes  on  foreign  bills  of  exchange  drawn  out 
of  the  United  Kingdom,  and  payable  within  the  United 
Kingdom,  the  same  duty  as  on  an  inland  bill  of  the  same 
tenor  and  date.     Section  5  provides  that  "  the  holder  of 
any  bill  of  exchange  drawn  out  of  the  United  Kingdom, 
and  not  having  a  proper  adhesive  stamp  affixed  thereon, 
as  therein  directed,  shall,  before  he  shall  present  the  same 
for  payment,  or  indorse,  transfer,  or  in  any  manner  nego- 
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tiate  such  bill,  affix  thereon  a  proper  adhesive  stamp,  for 
denoting  the  doty  by  sach  Act  chained  on  sach  bill." 
Here,  though  the  bill  had  been  presented,  it  had  no  stamp.  v. 

[IVloeiy  C.  B. — There  may  be  a  distinction  between  pre- 
senting a  bill  for  acceptance  only,  and  presenting  it  for  • 
payment.  Martin^  B. — >K  bill  drawn  and  indorsed  abroad 
does  not  require  a  stamp  merely  because  it  is  sent  here 
for  acceptance.]  The  indorsement  or  transfer  was  not  com- 
pleted until  the  bill  had  been  received  by  the  plaintiflk 
in  this  country.  The  mere  writing  of  the  name  of  the 
indoraer  on  the  back  of  the  bill  abroad  was  not  enough  to 
constitute  a  complete  indorsement  of  the  bill.  It  does  not 
appear  but  that  the  drawers  may  have  written  the  indorse- 
ment on  the  bill  in  this  country. 

Keating  and  Gray  appeared  to  support  the  rule,  but 
were  not  called  on. 

PofJiOCK,  C.  B. — This  was  an  application  to  set  aside  a 
nonsuit,  which  proceeded  on  the  ground  that  the  bill  on 
which  the  action  was  brought  was  unstamped  when  pro- 
duced at  the  trial  Mr.  Powell  argued  that  the  bill  re- 
quired a  stamp  because  it  had  been  negotiated  in  this 
country.  The  fiicts  appear  to  have  been,  that  the  bill 
was  indorsed  by  Messrs.  C.  and  J.  Sharpies,  who  resided 
at  Quebec.  If,  in  fact,  the  bill  had  been  indorsed  by  them 
in  this  country,  it  was  for  the  defendant  to  have  shewn 
that,  in  order  to  raise  the  objection  that  a  stamp  was 
requisite*  But  no  such  evidence  was  adduced.  The 
arrival  of  the  letter  from  Quebec,  and  the  receipt  of  the 
bill  by  the  plaintifis,  at  Liverpool,  did  not  amount  to  a 
negotiation  of  the  bill  in  this  country.  The  Act  does  not 
require  a  bill  to  be  stamped  before  it  is  presented  for 
acceptance.  Indeed  I  believe  that  the  Act  was  expressly 
firamed  to  exclude  the  necessity  of  stamping  a  foreign  bill 


so 
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1857.        before  it  has  been  accepted  by  the  drawee  herc^  unless 
^"'"^'^^      it  has  been  indorsed  or  negotiated  in  this  country. 


V. 
RiOKABD. 


Martin,  B. — I  am  clearly  of  opinion  that  this  nonsuit 
must  be  set  aside.  I  am  not  by  any  means  satisfied  that  it 
was  necessary  to  produce  the  bill  of  exchange  at  the  triaL 
In  the  case  of  Chaptin  v.  I^evy  (a),  under  circumstances 
somewhat  analogous  to  those  of  the  present  case,  it  was 
held  unnecessary  to  produce  the  bilL  However  I  give  no 
opinion  on  that  point  Aa  to  the  stamp,  the  3rd  section  of 
17  &  18  Vict  c.  83,  provides  that  the  duties  by  that  Act 
**  granted  in  respect  of  bills  of  exchange  drawn  out  of  the 
United  Kingdom,  shall  attach  and  be  payable  upon  all  such 
bills  as  shall  be  paid,  indorsed,  transferred  or  otherwise  n^o- 
ciated  within  the  United  Kingdom  wheresoever  the  same 
may  be  payable.''  The  Act  does  not  provide  for  the  case 
of  a  bill  merely  sent  here  to  be  presented  for  acceptance. 
The  legblature  affixes  a  stamp  only  when  there  is  a  con- 
tract in  this  country.  I  think,  therefore,  that  it  never 
became  necessary  to  affix  the  adhesive  stamp  to  the  bill  of 
exchange  on  which  this  action  was  brought. 

Bramwbll,  B. — I  am  of  the  same  opinion.  There  was 
no  evidence  that  this  bill  was  indorsed  in  England.  The 
payees  at  Quebec  having  indorsed  the  bill  there  and  sent 
it  to  England,  the  indorsement  was  in  law  an  indorsement 
where  the  payees  resided:  Gibbs  v.  Fremont {b),  Allen 
V.  Kemble{c).  Then,  treating  the  indorsement  as  made 
at  Quebec,  the  statute  does  not  apply.  I  do  not  know 
whether  it  was  reasonable  to  incumber  foreign  bills  with 
a  stamp  duty,  but  it  would  be  highly  unreasonable  to 
make  foreigners  suffer  for  not  affixing  stamps  of  which 
they  know  nothing,  and  which  they  might  not  be  able  to 

(a)  9  £xch.  531.  (b)  9  Exch.  2^5. 

(c)  6  Moo.  F.  C.  314. 
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procure  out  of  this  country.  Where  however  a  bill  is 
indorsed  in  England  so  that  the  indorsement  is  an  English 
contract,  or  where  it  is  presented  for  payment  in  England,  bickabd. 
it  IS  a  diflTerent  matter.  It  was  never  meant  if  a  French- 
man draws  a  bill  in  Paris  to  be  sent  to  his  correspondent 
in  London  to  be  presented  there,  that  a  stamp  is  to  be 
pat  on  the  bill  before  it  comes  to  this  country. 

Channell,  B. — I  also  think  that  the  rule  must  be  abso* 
lute.  I  am  not  satisfied  that  it  was  necessary  to  produce 
the  bilL  However  that  may  be,  there  is  nothing  to  shew 
that  the  bill  required  a  stamp.  The  duty  is  not  imposed  on 
all  foreign  bills.  It  was  argued  that  the  bill  was  indorsed 
in  this  country,  but  that  is  a  fallacy.  The  bill  was  drawn 
abroad  payable  not  to  the  drawer's  order,  but  to  C.  and 
J.  Sharpies  in  London.  It  cannot  be  presumed  that  it 
was  indorsed  in  London,  because  it  was  made  payable  in 
London.  Then  the  receiving  of  the  bill  by  the  plaintifis 
at  Liverpool,  is  not  a  transfer  or  negociation  here.  There- 
fore the  bill  was  neither  paid,  indorsed,  transferred  or 
negociated  in  this  country. 

Rule  absolute. 
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Aprils.  Clements  and  Others,  Assignees  of  Phillips^   a 

Bankrupt,  v.  M*Kibbem. 

A  trader  X  HIS  was  a  special  case  stated  for  the  opinion  of  the 

^'JTt    Court  without  pleadings.- 

5i[y8*Uer\hr  The  action  was  brought  by  the  plaintifis  as  assignees  of 
Kra  deUfered  ^^^  Phillips,  a  bankrupt,  to  recover  981,  the  value  of  twenty 
the  seller  edied  tierces  of  beef  sold  by  the  defendant,  a  provision  merchant 

and  demanded  "^  ^      x' 

a  return  of  his  at  Liverpool,  to  Phillips,  to  be  paid  for  by  a  bill  to  be  drawn 

ffoods,  and  at  r  '  r  ^ 

the  same  time    by  the  defendant  and  accepted  by  him«   The  beef  was  rede- 
threatened  to 
have  the  trader  Uvered  to  the  defendant  under  the  following  circumstances. 

swindlingTn  Phillips  received  the  beef  at  Cardiff  on  the  9th  of  April, 
pf  iin^H,  On  the  12th  of  April  he  had  a  meeting  with  some  of  hi,  ci^ 
in  insolent*  ^itors,  when  he  declared  that  he  was  unable  to  meet  his 
drcumstances.  engagements,  and  had  consulted  his  solicitors  on  his  affairs, 
to  see  the         who  had  adviscd  his  becoming  a  bankrupt     On  the  14th 

trader  who 

leftised  to  see  he  caused  circulars  to  be  sent  to  the  defendant  and  his 

sufficient  to  Other  creditors,  convening  a  meeting  of  his  creditors  for  the 

sumption  of  a  ^^^  ^^  April.     On  the  same  14th  of  April  the  defendant, 

keeph<ni8o  ^  having  no  knowledge  of  the  above-mentioned  circumstances, 

Jg{J  *°**°*  *°  proceeded  from  Liverpool  to  Cardiff,  and  demanded  from 

ditor*;  so  as  to  the  servant  of  Phillips  a  return  of  the  beef  on  the  ground 

constitute  an  '^  ^ 

act  of  bank.      that  Phillips  had  dishonestly   bought    and   received    it, 

ruptcy  within 

the  67th  sec-  knowing  himself  to  be  insolvent  The  defendant  threat- 
Bankrupt  Law  cQed  to  have  Phillips  arrested  for  swindling  in  taking  in 
Act*** »     on    ^g  j^^j  ^^  ^j^^  g^l^  ^j  April,  when  he  must  have  known 

that  he  was  in  insolvent  circumstances.  He  requested  to 
see  Phillips,  but  Phillips  refused  then  to  see  him,  but  sent 
a  message  to  him  by  his  man,  that  the  beef  was  taken  in 
in  his  absence.  Phillips  sent  his  man  to  his  solicitor,  to 
whom  the  defendant  reiterated  his  threats^    Ultimately  on 
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the  same  day  the  beef  was  given  up  to  the  defendant.  On  1857. 
the  17th  of  April  Phillips  was  adjudged  bankrupt,  and  the  ^^-^ 
phuntifis  were  appointed  his  assignees.  ^    f- 

•  •  •  ^  K.1BBE1I. 

The  Court  are  to  be  at  liberty  to  draw  any  inferences 
from  the  facts  that  might  be  drawn  by  a  jury. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiffs  are  entitled  to  recover  the  value  of  the  beef. 
If  the  Court  should  be  of  that  opinion,  judgment  is  to  be 
entered  for  the  plaintifis  for  98/.  with  costs  of  suit 

Quoin  argued  for  the  plaintiffs. — Phillips  denied  himself 
to  the  defendant,  his  creditor,  on  the  15  th  of  April ;  that  is 
sufficient  to  raise  a  presumption  of  ''a  beginning  to  keep 
house,'*  and,  therefore,  that  an  act  of  bankruptcy  was  com- 
mitted, to  which  the  title  of  the  plaintiffs  as  assignees 
relates  back  :  Archbold's  Bankruptcy,  p.  52  (a).  [MartiUf 
B. — How  does  it  appear  that  this  was  done  with  intent  to 
defeat  or  delay  a  creditor?  The  defendant  was  not  a 
creditor.  He  came  to  get  back  his  goods  as  having  been 
obtained  from  him  by  fraud.  Pollock,  C.  B. — If  a  trader 
knows  that  his  creditor  has  come  for  money,  and  denies 
himself  to  him,  saying  he  is  ill,  that  may  be  an  act  of 
hsnkruptcy,  but  it  would  not  be  so  if  he  did  not  know  the 
object  with  which  the  creditor  called.  There  is  nothing  in 
the  case  to  shew  that  if  the  defendant  had  come  to  demand 
money  the  bankrupt  would  not  have  seen  him,  and  told 
him  that  he  was  not  entitled  to  ask  for  money,  but  must 
take  a  bilL] 

Hugh  Hill,  who  appeared  for  the  defendants,  was  not 
called  upon  to  argue. 

Per  Curiam. — There  must  be  judgment  for  the  defendant. 

Judgment  for  defendant 

(a)  nth  Edition. 


\ 


64  EXCHEQUER  REPORTS. 

.       1857. 

^p^^'  Warburton  i;.  Parke. 

mdV^g  Replevin  of  cattle  of  the  plaintiflF  taken  by  the 
•eiied  in  fee      defeodaDt  in  certain  land  called  Wheelton  Moor,  in  the 

of  a  certain 

farm  and  alio    countv  of  Lancaster. 

of  an  estate  for 

life  in  a  certain  Avowry. — That  the  place  in  which  &c.,  was  the  close, 
I822!s.  and  soil^  and  freehold  of  the  defendant,  and  because  the  cattle 
remainder  ^  ^^^  ^^  the  said  place  eating  up  the  grass  &&,  the  defendant 
convefanceof    ^^^^  avows  the  taking  of  the  cattle  &c.  as  a  distress  for  the 

tew  h^-  "^^  ^'^' 

might  be  tenant      pi^a  j^  b^r  (inter  alia).— That  at  the  said  time  when 

to  the  precipe  ^  ^ 

for  the  purpoie  &c.  the  plaintiff  was  possessed  of  land,  the  occupiers  whereof 
recovery,  m      for  thirty  jears  before  this  suit  enjoyed  as  of  right  and 

order  to  create       ...  .  ^  i  -j  i      j 

a  mortgage  Without  interruption  common  of  pasture  over  the  said  land 
recovery  waa  ^^  ^^^  defendant  for  all  their  cattle  levant  and  coochant 
18277s!  be-  "P^°  ^®  ^^^  ^^^^  ^^  ^^  plaintiff  at  all  times  of  the  year 
2d  b^ublli-*'  as  to  the  said  land  of  the  plaintiff  appertaining ;  and  the 
Te^  ^X'  pl^ntiff  At  the  said  time  when  &c«  put  the  said  cattle  being 
interest  in  the    his  own  commonable  cattle  levant  and  couchant  upon  his 

moor  vetted  m  ^  '' 

the  defendant,    said  land  into  the  said  land  of  the  defendant,  and  the  same 

and  his  interest  ,  .        _  «         ^    .        i  t         « 

in  the  farm       were  there  as  m   the  avowry  allied  m  the  use  by  the 
plaintiff,   s.     plaintiff  of  the  said  right  of  common. — There  was  also  a  plea 
pird^thrfwm    alleging  an  enjoyment  as  of  right  for  sixty  years  (a). 
Sbo  han^oy.      '^^^  replications  took  issue  on  the  pleaa 

cd  without 

interruption  the  right  of  depasturing  their  cattle  on  the  moor.  In  the  year  1856,  the  defendant 
distrained  the  plaintiff's  cattle  damage  feasant  when  the^plaintiff  daimed^the  right^of  common 
bv  enjoyment  as  of  right  for  the  respective  periods  of  sixty  and  thirty  years  mentioned  in  the 
Prescription  Act  (2  &  3  Wm.  4,  c.  71.) 

Heid:   First,  that  there  was  no  unity  of  seisin  to  extinguish  the  easement  or  prevent  its 
eiistence. 


Secondly,  that  the  title  to  the  tenements  was  such  that  there  could  not,  in  point  of  law,  have 
been  an  enjoyment  of  the  right  of  common  for  the  period  of  sixty  years,  at  of  right  g  for  S. 


his  tenants. 

Thirdly,  that  the  conveyance  by  S.  in  1822  to  make  a  tenant  to  the  precipe,  made  no  differ- 
ence  and  consequently  that  the  thirty  years  claim  could  not  be  supported. 

(a)  There  was  also  a  plea  of  a  claim  bj  prescription  which  failed. 
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At  the  trial  before  Bramwellf  B.,  at  the  Lancaster  Summer       i857. 
Aflsixes,  1856,  the  foUowiDg  facts  appeared.— The  plaintiff  ^^y^^j , 
was  occupier  of  a  fieurm  called  "  Whittles,"  in  the  township      ^  »• 
of  Wheelton,  in  the  county  of  Lancaster.     The  defendant 
was  owner  of  a  moor  within  the  same  township  called 
**  Wheelton  Moor,"  and  the  plaintiff  as  occupier  of  the  farm 
churned  a  right  to  depasture  his  cattle  on  the  moor.    In  the 
year  1796,  Wheelton  Moor  (with  other  lands)  was  con- 
▼ejed  to  trustees  to  the  use  of  Henry  Sudell  the  elder  for 
life  with  remainder  to  his  first  and  other  sons  in  tail  male. 
In  the  year  1822  the  moor  (with  other  lands)  was  conveyed 
by  Henry  Sudell  the  elder  and  Henry  Sudell  the  younger 
to  William  Crerie  in  fee,  that  he  might  be  tenant  to  the 
pnecipe  for  the  purpose  of  a  common  recovery  being  suffered ; 
which  it  was  declared  should  enure  to  the  use  of  Richard 
Eotwisle  his  executors  &c.  for  1500  years,  redeemable  on 
payment  of  25,000/L  and  subject  thereto  to  the  use  of  Henry 
Sodell  the  elder  for  life,  with  remainder  to  the  use  of  such 
peraon  for  such  estate  as  Jleniy  Sudell  the  younger  should 
appoint    A  common  recovery  was  accordingly  suffered,  but 
by  mistake  it  did  not  include  Wheelton  Moor.    In  August, 
1827,  Henry  Sudell  the  elder  became  bankrupt,  and  his 
estate  was  conveyed  to  assignees.   In  April,  1831,  by  inden- 
ture to  which  the  assignees  were  parties,  Wheelton  Moor 
was  conveyed  to  Thomas  Upton  and  William  Slater  in  trust 
to  sell  the  same;  and  in  August,  1831,  Crerie  conveyed  the 
moor  to  Upton  and  Slater  that  they  might  be  tenants  to  the 
praecipe  in  order  that  a  recovery  might  be  suffered.     A 
recovery  was  accordingly  suffered,  and  in  February,  1833, 
the  moor  was  conveyed  in  fee  by  Upton  and  Slater  to  the 
ancestors  of  the  defendant   About  the  year  1796  (the  precise 
time  did  not  appear),  Henry  Sudell  the  elder  was  seized 
in  fee  of  the  farm  occupied  by  the  plaintiff,  and  in  1828 
this  &rm  was  conveyed  by  Sudell's  assignees  to  William 
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1857.        Blackbridge  in  fee,  through  whom  the  plaintifTs  landlor 

^.y'^     '      derived  his  title.     The  fann  had  never  been  in  the  actus 

«'•  occupation  of  Sudeli,  but  had  always  been  occupied  by  hi 

Pabkk.  ^  , 

tenants,  who  had  enjoyed  without  interruption  the  right  noi 
claimed.  The  defendant  having  distrained  the  plaintiff' 
cattle  on  the  moor,  damage  feasant,  the  plaintiff  replevie< 
them,  and  on  the  4th  of  April,  1856,  entered  in  the  Countj 
Court  for  the  district  a  plaint  which  the  defendant  remove( 
by  certiorari  into  the  Court  of  Common  Pleas  at  Lancaster 
In  answer  to  questions  left  by  the  learned  Judge  to  thi 
juiy,  they  found  that  the  right  claimed  had  been  enjoyed 
.  for  the  respective  periods  of  thirty  years  and  sixty  years 
It  was  submitted  on  behalf  of  the  defendant,  that  as  Henrj 
Sudell  the  elder  was  at  one  time  possessed  of  both  the  mooi 
and  farm,  there  was  a  unity  of  seisin  in  him  which  extin- 
guished the  right.  It  was  contended  on  the  part  of  the 
plaintiff  that  there  was  no  extinguishment,  since  the  two 
estates  were  not  of  equal  duration,  Sudell  having  from  the 
year  1796  a  life  estate  only  in  the  moor.  The  learned  Judge 
directed  a  verdict  for  the  defendant,  reserving  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him  if,  in  point  of 
law,  there  was  an  enjoyment  as  of  right  for  the  periods  of 
sixty  years  or  thirty  years. 

Athertonf  in  the  following  term,  moved  for  a  rule  nisi 
accordingly,  when  the  Court  refused  the  rule  (a)  as  to  the 
enjoyment  as  of  right  for  sixty  years,  and  granted  it  as  to 
the  thirty  years. 

KnowUs  and  Mardtty  shewed  cause  in  last  Hilaiy  Term 
(Jan.  18.) — ^The  facts  proved  shew  that  there  could  not,  in 
point  of  law,  have  been  an  enjoyment  of  the  right  claimed 
for  the  period  of  thirty  years.  Under  the  Prescription  Act 
(2  &  3  Wm.  4,  c.  71),  although  a  claim  to  a  right  of  com- 

(a)  The  reasons  are  stated  in  the  judgment,  post^  p.  69. 
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mon,  which  has  been  actually  enjoyed  without  interraption 
for  thirty  years,  cannot  be  defeated  by  ebewing  only  that 
sock  right  was  first  enjoyed  prior  to  such  period  of  thirty 
7ear%  yet  it  may  be  defeated  in  any  other  way  by  which 
the  same  was  liable  to  be  defeated  at  the  time  that  Act 
passed :  sect  1.     In  this  case  no  valid  prescription  could 
exist,  because  there  was  a  uni^  of  seisin  in  respect  of  the 
dooiinant  and  servient  tenements.     Where  an  allotment  of 
waste  land  was  made  to  A.,  under  an  indosure  Act  passed 
in  1810,  and  A.  claimed  in  respect  of  this  allotment  a  right 
of  common  of  pasture  in  the  waste  lands,  and  a  right  of 
pannage  in  the  open  woods  of  the  New  Forest,  shewing  an 
enjoyment,  as  of  right,  for  the  fiill  period  of  thirty  years,  it 
was  held  that  the  claim  might  be  defeated  by  shewing  that 
it  never  could  have  had  any  legal  origin:  MM  v.   The 
Camnasnoner  of  the  New  Forest  (a).     So,  here,  the  claim 
may  be  defeated  by  shewing,  not  the  commencement  of  the 
user  only,  but  that  feet  coupled  with  a  state  of  things 
which  would  have  destroyed  a  claim  by  prescription.     If  it 
were  not  so,  there  would  be  no  reason  for  the  distinction 
which  the  L^islature  has  made  between  an  enjoyment  for 
thirty  years  and  sixty  years.    It  will  be  argued  that  the 
interest  of  Sudell  in  the  servient  tenement  ceased  in  1822, 
when  he  conveyed  the  estate  to  Crerie*,  in  order  that  he 
might  be  tenant  to  the  praecipe,  and  that  as  the  juiy  have 
in  fact  found  an  enjoyment  as  of  right  for  thirty  years,  the 
clmm  is  established.     But  the  conveyance  to  Crerie  did 
not  divest  the  estate ;  he  was  a  mere  conduit  pipe,  and  the 
bterest  which  he  took  by  the  conveyance  was  not  subject 
to  the  incidents  of  an  estate  in  fee. 

Aiherton  and  Fhipson^  in  support  of  the  rule. — ^There 
was  an  enjoyment  of  the  common  of  pasture,  as  of  right, 

(a)  18  C.  B.  60. 

I 
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1857.  for  the  full  period  of  thirty  years.  After  the  conveyance 
W^il^^ov  ^^  Sudell  the  elder  in  1822  he  could  cmly  be  r^aided  as  a 
Pab'ks.  <^t»i  q«e  trust  Suppose  the  servient  tenement  had  been 
conveyed  to  a  trustee  for  a  period  of  thirty  yean,  and  the 
trusts  had  remained  unexecuted,  might  not  a  right  be 
claimed  as  against  the  cestui  que  trust  by  enjoyment 
during  that  period  ?  Crerie  was  not  the  less  seised  becaose 
his  seisin  was  for  a  particular  piupose:  he  had  a  base  fee. 
But  assuming  that  Sudell's  interest  in  the  moor  was  not 
divested  by  this  conveyance  in  1822,  there  was  no  unity  of 
seisin  to  defeat  the  claim,  since  the  two  estates  were  not  of 
equal  duration.  Where  a  person  is  seised  in  fee  of  the 
dominant  tenement,  and  for  life  of  the  servient  tenement, 
an  easement  is  not  extinguished,  but  only  suspended: 
Thomai  v.  Thomas  (a).  Unity  of  possession  will  not  ex- 
tinguish a  prescriptive  right,  unless  the  estate  in  the  land  a 
qufi,  and  in  the  land  in  qua,  are  equal  in  duration,  quality^ 
and  all  other  circumstances :  Bex  v.  InhabUants  of  Her- 
mitage{b\  Here  the  right  was  suspended  until  the  con- 
veyance in  1822,  when  it  revived.— He  also  referred  to 

Onley  v.  Gardiner  (c). 

do  •  ado,  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwell,  B. — In  this  case  we  are  of  opinion  the  rule 
should  be  discharged.  The  material  facts  are  as  follows  :— 
More  than  sixty  years  before,  and  till  within  thirty  years 
before  the  commencement  of  the  action,  one  Sudell  was 
seised  in  fee  of  the  plaintiflTs  farm.  During  the  same 
period  he  had  an  estate  for  life  in  the  land  over  which  the 
common  was  claimed,  save  that  in  1822  he  joined  in  a 

(a)  2  C.  M.  &  R.  34.  (h)  Cartb.  241. 

(c)  4  M.  &  W.  496. 
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convejance  to  make  a  tenant  to  the  praecipe  for  the  purpose 
of  sofiering  a  recovery,  in  order  to  be  able,  in  conjunction 
with  the  remainder-man,  to  grant  a  mortgage  for  a  term  of 
1500  years.  So  that,  so  far  as  this  conveyance  operated, 
Sudeirs  estate  ceased  fix>m  1822.  But  no  recovery  ever 
was  suffered,  and  Sndell  continued  possessed  until  within 
thirty  years  before  the  action,  when  he  became  bankrupt, 
and  all  his  property  was  sold,  and  all  community  of  title 
between  the  plaintiff's  land  and  that  over  which  he  claimed 
common,  ceased.  This  common  was  claimed  by  prescrip- 
tion, by  enjoyment  as  of  right  for  sixty  years,  and  by 
enjoyment  as  of  right  for  thirty  years.  The  claim  by  pre- 
scription &iled  at  the  trial;  as  to  the  other  claims,  the  jury 
found  there  had  been  an  enjoyment  as  of  right,  but  the 
state  of  the  title  was  not  ascertained  at  the  trial,  and  the 
question  was  reserved,  the  plaintiff  to  be  considered  to 
have  established  his  case  if  the  title  was  such  that  in  law 
be  could  have  enjoyed  as  of  right. 

We  are  of  opinion  the  title  was  such  that,  in  point  of 
lawy  there  could  not  have  been  an  enjoyment  as  of  right 
There  was  no  unity  of  seisin  to  extinguish  an  easement  or 
prevent  its  existence,  nor  was  there  any  unity  of  actual 
possession  to  prevent  an  enjoyment  as  of  right.  Nor,  as 
to  the  sixty  years'  claim,  is  it  enough  to  shew  that  the 
owner  of  the  servient  tenement  was  only  tenant  for  life, 
for  the  Prescription  Act,  section  7,  shews  that  the  fee  may 
be  bound  by  an  enjoyment  as  of  right  during  the  term  of 
a  tenancy  for  life.  But  in  this  case,  the  lessor  of  the 
tenants  who  occupied  the  dominant  tenement  and  enjoyed 
the  common,  was  tenant  for  life  of,  and  occupier  of  the 
common.  It  is  manifest  then  that  all  their  rights  were 
derived  finom  him,  and  as  he  could  not  have  an  enjoyment 
as  of  right  against  himself  within  the  meaning  of  the 
statnte,  so  neither  could  his  tenants.     For  suppose  there 
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1867.  had  been  no  ri^t  of  cominon  attached  to  the  dominar 
Wauumos  tenement,  he  could  hare  granted  it;— soppooe  there  ha 
been,  he  coold  have  withheld  it ;  and  soppoaing  he  mercl 
let  the  fium  with  ita  apportenancea  or  all  beneBts  usuall 
had  therewith,  not  knowing  that  that  incloded  commori 
fltiU,  if  common  waa  indoded,  that  wonld  hare  been  a  gran 
of  it  by  him.  Whatever  the  tenants  enjoyed  then,  the; 
enjoyed  by  the  grant  of  their  landlord,  the  occnpier  am 
tenant  for  Hfe  of  the  common ;  and  this,  we  are  of  opinion 
is  not  an  enjoyment  as  of  right  within  the  statute.  It  h 
tme  that  the  proviso  in  section  1,  **  unless  it  shall  appeal 
that  the  same  was  taken  and  enjoyed  by  some  consent  oi 
agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing,"  supposes  there  may  be  an  enjoyment  as 
of  right  though  by  consent  or  agreement ;  but  that  applies 
to  cases  where  the  title  to  the  two  tenements  is  such  that 
the  enjoyment  conld  Ae  as  of  right  within  the  statute,  not  to 
where  it  necessarily  cannot  be.  The  right  must  be  as  of 
right  against  the  landf  not  against  the  indhndual,  and  it  is 
clear  that  in  this  case  the  question  must  have  been,  what 
did  Sudell  grant  or  demise  to  his  tenants?  It  may  be 
said  that  if  this  is  so,  a  lessor  of  the  dominant  tenement, 
taking  a  week's  tenancy  of  the  senrient,  would  lose  all  the 
servitudes.  That  is  not  so;  he  woi^  only  lose  the  statu- 
tory mode  of  establishing  them,  and  he  would  only  lose 
that  when  it  eould  be  said,  as  here,  that,  at  the  time  of 
his  granting  the  lease,  he  could  grant  the  servitude,  and 
even  if  this  were  otharwise^  the  case  would  only  be  the 
same  as  it  is  where  there  is  a  unity  of  possession  during  any 
part  of  the  statutory  periods. 

These  considerations  dispose  of  the  sixty  years'  claim, 
as  to  which  the  rule  nisi  was  refiised.  But  it  is  said  that 
there  is  a  difference  as  to  the  thirty  years'  claim  on  account 
of  the  estate  of  the  tenant  to  the  praecipe.     But  in  the  first 
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place,  if  that  estate  was  only  for  life,  as  was  more  com-  1857. 
moaly  the  case,  its  duration  mast  be  ezcladed  from  the  ^^^b^^ton 
thirty  years  by  section  7,  and  then  the  time  of  Sudell's 
life  estate  is  within  the  period  of  thirty  years.  But  in  truth, 
even  if  the  estate  of  the  tenant  to  the  preecipe  was  nomi- 
nally a  fee,  it  does  not  seem  to  us  to  make  any  difference. 
It  was  a  matter  of  form;  there  never  was  any  entry,  and 
Sadell  remained  in  possession  with  the  same  rights  as 
before^  and  his  tenants  still  took  by  his  grant;  and  indeed, 
as  he  could  before  hb  conveyance  to  the  tenant  to  the 
praecipe  have  granted  a  right  of  common  for  the  term  of  his 
life,  it  seems  to  us  that  even  if  Sudell  had  actually  granted 
away  his  life  estate,  the  enjoyment  by  such  a  tenant  would 
not  have  been  as  of  right,  even  after  Sudell  had  ceased 
to  have  any  interest,  as  such  enjoyment  would  still  have 
been  under  the  personal  grant  of  SudelL 

The  same  considerations  therefore  apply  to  the  thirty 
years'  claim  as  to  the  sixty ;  and  the  plaintiff  feils  as  to 
each. 

Rule  discharged. 


PBaKiNs  V.  The  National  Assurance  and  Investment 

Association.  ^^^  *^* 

In  this  case  the  following  Judge's  order  was  made  by  y5*"»«*«ird« 

consent :—  waB  made  for 

pannent  of 

**I  do  order  that  all  further  proceedings  in  this  cause  be  debt  and  cottt, 
stayed  on    payment  of  58L  \6s.  lid.  debt,  tc/gether  with  demanded 
costs  to  be  taxed,  and  that  in  default  of  payment  of  the  ^^  taxation, 
said  debt  and  costs,  or  any  part  thereof  respectively  as  JJJ^^the  ""^ 
aforesaid,  the  plaintiff  shall   be    at   liberty  to  sign  final  jJ^^^^J'da 
judgment,   and    issue  execution  for    the  whole   amount  «gnedjudg. 

ment<— xfcn^ 

remaining  unpaid  at  the  time  of  such  default,  with  the  that  the  jndg- 

,  ment  was  irre- 

costs  of  judgment  and  execution,"  &c.  golar. 
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The  costs  were  taxed  at  6/.  18#.  4(/.,  and  immediately 

after  the  application  was  made,  the  plaintiff's   attorney 

9.  demanded  of  the  clerk  of  the  defendants'  attorney,  who 

AssuRAiTcs    attended  the  taxation,  the  amount  of  debt  and  costs,  which 
Association. 

not  bemg  paid,  the  plaintiff's  attorney,  on  the  same  day, 

signed  jadgment  and  gave  notice  of  taxing  the  costs  of  the 
judgment  on  the  following  day.     On  that  day  the  clerk  of 
the  defendants'  attorney  attended  before  the  Master,  and 
offered  the  plaintiff's  attorney  a  cheque  for  6521  15«.  3d., 
which  was  refused,  and  the  costs  were  taxed  and  execution 
levied.      A  summons  was  then  taken  out,  calling  on  the 
plaintiff's  attorney  to  shew  cause  why  the  judgment  and  all 
subsequent  proceedings  should  not  be  set  aside  for  irre- 
gularity, on   the  ground  that  it  was  signed  before   the 
plaintiff  was  entitled   to  sign   the  same.     The  summons 
was  heard    before    Coleridge^  J.,    who    made    an    order 
accordingly. 

Quoin  now  moved  for  a  rule  to  shew  cause  why  the 
order  of  Coleridge^  J.,  should  not  be  rescinded. — The  judg- 
ment was  regular.     In  Arch.  Prac,  vol.  2.  p.  914,  9th  ed., 
it  is  said,  ''If  the  debt  and  costs  be  not  paid  according 
to  the  terms  of  the  order,  judgment  may  be  signed  and 
execution  issued.*'     There  is  no  rule  of  practice  which 
entitles  the  defendant  to  any  time  for  payment:    he  is 
bound  to  have  the  money  ready  when  the  taxation  is  com- 
pleted.     {Martin^  B. — A   reasonable   time  ought   to   be 
allowed  for  the  attorney  to  communicate  with  his  dient. 
SramtceU,  B. — If  no  time   for  communication  with  the 
client  is  necessary,  the  plaintiff's  attorney  might  always  sign 
judgment,  because  he  might  send  a  clerk  with  authority  to 
tax  the  costs,  but  with  no  authority  to  receive  the  money ; 
therefore,  in  some  cases,  time  must  "be  allowed.]     By  the 
terras  of  the  order  the  plaintiff  .is  entitled  to  sign  judgment 
"  in  default  of  payment  of  the  debt  and  costs  respectively." 
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Tbere  is  a  default  in  payment  if  the  debt  and  costs  are  not 
paid  immediately  the  costs  are  taxed.  [Bramwell,  B. — The 
Master's  office  is  not  the  proper  place  to  pay  and  receive 
money.] 

Pollock,  C.  B. — Without  laying  down  any  rule  as  to 
what  would,  under  all  circumstances,  be  a  reasonable  time, 
we  are  all  of  opinion  that  in  this  case  the  judgment  was 
signed  too  soon.  It  is  not  reasonable  to  expect  that  an 
attorney's  clerk,  who  goes  to  the  Master's  office  to  super- 
intend the  taxation  of  costs,  should  bring  with  him  a  sum 
of  money,  however  large  the  amount,  to  pay  the  debt  and 
costs, — ^fbr  the  plaintiff  would  not  be  bound  to  take  a 
cheque.  We  decide  nothing  more  than  that  in  this  case 
the  judgment  was  irregular. 

Martin,  B.,  and  Brajiwell,  B.,  concurred. 

Rule  refused. 
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Ambrose  and  Another  t;.  Cook. 

Declaration  on  a  bond  in  the  sum  of  1,600/. 
Breach :  non  payment. 


AprU2A. 


The  defendant 
mortgaged  to 
B.  certain 

Pleas.— First:  that  by  an  order  of  adjudication  made  by  P^^^^JJ^f"* 
the  Court  for  the  Relief  of  Insolvent  Debtors  in  England,  ^^^"g  ^obuin- 
accordinir  to  the  statute  made  and  passed  &c.  (1  &  2  Vict,  cd  a  judgment 

®  r  \  against  the 

defendant  for 
tbe  principal  and  interett.  The  mortgage  debt  was  afterwards  assigned  to  the  plaintiff  in  trust. 
The  defendant  took  the  benefit  of  the  Insolvent  Act,  I  5c  2  Vict.  c.  1 10,  and  tbe  mortgage  debt 
and  jadgment  were  inserted  in  his  schedule.  The  defendant,  in  order  to  get  rid  of  the  ju^ment, 
afterwards  agreed  with  the  plaintiff  to  pay  a  part  of  the  principal  and  interest  due  on  the 
Bortgage,  and  to  join  with  a  surety  in  a  bona  for  payment  of  the  remainder  by  instalments. 
The  money  baTing  been  paid  and  the  bond  gi?en,  satisfaction  of  the  judgment  was  entered  up. 
Tlie  plaintiff  sued  the  defendai^  on  the  bond,  and  the  jury  found  that  in  making  the  agreement 
the  defendant's  intention  was  to  purchase  the  plaintiff's  interest  in  the  mortgaged  premises  and 
get  rid  of  tbe  judgment. — Held,  that  the  transaction  was  not  a  now  contract  or  security  for 
payment  of  a  debt,  in  respect  of  which  the  defendant  bad  been  discharged,  within  the  meaning 
of  the  9 1  St  section  of  the  Insolvent  Act. 
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1857.        c.  1 10),  defendant  was  duly  discharged  of  and  from  the 
said  caose  of  action,  and  the  said  order  remains  in  force. 

Secondly:  that  by  an  order  of  adjudication  made  by  the 
Court  for  the  Relief  of  Insolvent  Debtors  in  England 
according  to  the  said  statnte,  the  defendant  was  duly  dis* 
chaiged  of  and  from  a  certain  debt,  to  wit,  a  debt  due  from 
him  to  one  F.  Beeyor,and  the  same  order  remains  in  force; 
and  the  defendant  became  and  was  thereby  entitled  to  the 
benefit  of  the  said  Act  in  respect  of  the  said  debt;  and  the 
said  bond  in  the  declaration  mentioned  was  afterwards 
made  and  giyen  upon  a  new  contract,  or  as  a  security  for 
the  payment  of  the  said  debt. 

Replication  to  first  plea. — That  the  defendant  was  not 
by  the  said  order  in  that  plea  mentioned  dischaiiged  accord- 
ing to  the  said  statute  of  or  firom  the  said  cause  of  action. 
— To  the  second  plea: — that  the  defendant  was  not  by 
the  said  order  in  that  plea  mentioned  discharged  according 
to  the  said  statute  of  or  fix>m  the  said  debt  in  the  second 
plea  mentioned,  nor  was  the  said  bond  made  or  given  upon 
a  new  contract  or  as  a  security  for  payment  of  the  said  last 
mentioned  debt — Issues  thereon. 

At  the  trial  before  BramweU,  B.,  at  the  Middlesex  Sittings 
in  last  Hilary  Term  the  following  fiicts  appeared :— In  the 
year  1846,  the  defendant  who  was  a  builder,  borrowed  of 
F.  Beevor  the  sum  of  lOOOil,  and  as  a  security  mortgaged 
to  him  certain  premises.  The  principal  and  interest  not 
having  been  paid,  F.  Beevor  obtained  a  judgment  against 
the  defendant  for  1500il,  which  was  duly  roistered.  The 
mortgage  debt  was  afterwards  assigned  to  the  plaintifls  in 
trust.  In  the  year  1848  the  defendant  took  the  benefit  of  the 
Insolvent  Act,  on  which  occasion  the  mortgage  debt  and 
judgment  were  inserted  in  his  schedule.  The  defendant, 
in  order  to  get  rid  of  the  judgment,  entered  into  an  agree- 
ment with  the  plaintifls  to  pay  200/.,  and  the  interest  due 
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on  the  mortgage  debt,  and  to  join  with  a  surety  in  the 
bond,  on  which  this  action  is  brought,  for  payment  of  the 
residue  by  instalments.  The  money  having  been  paid  and 
the  bond  given,  satisfiustion  of  the  judgment  was  entered  on 
the  roll. 

It  was  submitted,  on  behalf  of  the  defendant,  that  the 
bond  was  a  new  security  in  respect  of  the  debt  from  which 
he  had  been  dischaiged,  and  was  therefore  void  by  the 
1  &  2  Vict,  c  110,  s.  91  (a).  It  was  contended,  on  the 
part  of  the  plaintiff,  that  the  transaction  was  merely  a  pur- 
chase of  the  mortgage  and  judgment  The  learned  Judge 
left  the  question  to  the  jury,  and  they  found  as  a  fact  that 
the  defendant's  intention  was  to  purchase  the  plaintiffs' 
interest  in  the  mortgaged  premises,  and  get  rid  of  the 
judgment.  A  verdict  was  thereupon  entered  for  the  plaintifis 


1857. 


AXBBOSB 
V. 

Cook* 


(a)  Enacts,—**  That  after  anj 
penon  shall  haye  become  entitled 
to  the  benefit  of  Has  Act  hj  «nj 
such  adjudication  as  aforesaid,  no 
writ  of  fieri  facias  or  elegit  shall 
issue  on  any  judgment  obtained 
against  such  prisoner  for  any  debt 
or  sum  of  monej  with  respect  to 
which  such  person  shall  have  so 
become  entitled,  nor  in  any  action 
upon  any  new  contract  or  security 
for  payment  thereof  except  upon 
the  judgment  entered  up  against 
such  prisoner  according  to  this 
Act;  and  that  if  any  suit  or  ac- 
tion shall  be  brought  or  any  scire 
iacias  be  issued  against  any  such 
penon,  lus  heirs,  executors,  or 
sdministrators,  for  any  such  debt 
or  sum  of  money,  or  upon  any 
new  contract  or  security  for  pay- 
ment thereof  or  upon  any  judg- 
ment  obtained    against  or   any 
statute  or  recognizance  acknow- 
ledged by  such  person  for  the 


same,  except  as  aforesaid,  it  shall 
be  lawful  for  such  person,  his 
heirs,  executors,  or  administrators, 
to  plead  generally  that  such  per- 
son was  duly  discharged  according 
to  this  Act  by  the  order  of  adju- 
dication made  in  that  behalf,  and 
that  such  order  remains  in  force, 
without  pleading  any  other  matter 
specially ;  whereto  the  plaintiff  or 
plaintiffs  shall  or  may  reply  gener- 
ally, and  deny  the  matters  pleaded 
as  aforesaid,  or  reply  any  other 
matter  or  thing  which  may  shew 
the  defendant  or  defendants  not  to 
be  entitled  to  the  benefit  of  this 
Act,  or  that  such  person  was  not 
duly  discharged  according  to  the 
provisions  thereof,  in  the  same 
manner  as  the  plaintiff  or  plain- 
tiffs might  have  replied  in  case 
the  defendant  or  defendants  had 
pleaded  this  Act,  and  a  discharge 
by  virtue  thereof,  specially.** 
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1857.        ^  ^  amount  due,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  verdict  for  him. 

Bderwimff^  in  the  same  term,  obtained  a  rule  nisi  accord- 
ingly* against  which 

WdU^  Serjt,  and  J.  Brawn  appeared  to  shew  cause,  but 
the  Court  called  on 

PeUndmff  to  support  the  rule. — This  bond  is  a  new 
security  for  payment  of  a  debt  finom  which  the  defendant 
was  dischaiged  under  the  1  &  2  Vict  c.  1 1 0,  and  is  therefore 
within  the  prohibition  of  the  91  st  section  (a)  of  that  Act. 
The  transaction  is  the  same  in  efiect  as  if  the  insolvent  had 
said  to  his  creditors,  ^  I  will  give  you  a  bond  for  your  debt 
from  which  I  am  discharged  if  you  will  transfer  that  debt 
to  me,  and  I  will  give  you  a  sum  of  money  in  addition." 
That  creates  a  new  liability  in  respect  of  the  old  debt 
[ilforfm,  B. — ^It  is  not  a  security  for  the  old  debt,  but  a 
liability  in  respect  of  the  purchase  of  that  debt     It  was  a 
question  for  the  jury  whether  the  transaction  was  a  bona 
fide  purchase  of  the  debt,  or  a  device  to  avoid  the  statute.] 
Even  if  it  be  a  purchase,  it  is  a  **  new  contract"  within  the 
meaning  of  the  prohibition  in  the  91st  section.    [BramwelU 
B. — Suppose  the  defendant  had  said  to  the  plaintiflb  ''I 
find  this  judgment  an  incumbrance,  if  you  will  enter  up 
satis&ction   I   will  build  you  a  house,*'  would  not  that 
have  been  a  valid  contract  ?]    hi  Evans  v.  WUUams  (6)  the 
defendant  and  his  surety  signed  a  promissory  note,  and  the 
defendant  was  afterwards  dischaiged  under  the  Insolvent 
Act.     The  payee  applied  to  the  surety  for  payment,  where- 
upon  the  defendant,  to  prevent  the  surety  being  sued,  joined 
him  in  a  new  note :  it  was  held  that  the  payee  could  not 
recover  on  this  note  against  the  defendant,  as  it  was  a  new 

(a)  Ante,  p.  75.  {b)  1  C.  &  M.  30. 
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contract  for  the  old  debt,  though  the  new  .consideration  of  1857. 
forbearance  to  the  surety  was  added.  IPoUock,  C.  B. — 
Suppose  a  person  borrowed  1000/.  on  a  security  not  worth 
5002.,  and  then  took  the  benefit  of  the  Insolvent  Act  he 
would  be  dischai^ged  from  the  debt,  but  his  creditor  would 
hold  the  security.  That  being  so,  is  there  anything  to 
prevent  the  insolvent  from  saying  to  his  creditor,  "  I  wish 
to  have  my  property  back  again,  and  if  you  will  transfer  it 
to  me  I  will  give  you  more  than  its  value  ?**]  The  effect 
would  be  to  revive  the  debt  fit)m  which  the  insolvent  was 
dischaiged. 

Pollock,  C.  B. — The  rule  must  be  discharged. 

Martin,  B. — ^The  real  question  is,  whether  the  trans- 
action  was  a  purchase  of  the  judgment,  or  a  new  contract 
or  securi^  for  payment  of  the  debt.  That  was  a  question 
for  the  jury,  and  it  was  left  to  them  by  my  brother 
Bramwetty  and  they  found  that  the  defendant's  intention 
was  to  purchase  the  plaintifis*  interest  in  the  mortgaged 
premises,  and  get  rid  of  the  judgment  There  is  nothing 
in  the  statute  to  make  such  a  transaction  illegal 

Bramwell,  B. — At  first  I  entertained  some  slight  doubt, 
but  on  consideration  I  think  that  the  rule  ought  to  be  dis- 
charged. My  doubt  arose  from  the  express  prohibition 
in  the  statute,  that  no  action  shall  be  brought  on  any  new 
contract  or  security  for  payment  of  a  debt  in  respect  of 
which  an  insolvent  has  been  discharged,  though  such  con- 
tract or  security  would  otherwise  be  valid.  The  statute, 
according  to  the  decisions  upon  it,  having  said  that  a  new 
consideration  shall  not  make  the  promise  binding,  this 
case  cannot  be  held  not  to  be  within  the  statute  merely 
because  there  is  a  new  consideration.  It  is  difScult  to  lay 
down  any  definite  rule,  and  every  case  must  be  judged  by 
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1857.  it8el£  If  the  jury  had  found  that  the  defendant's  intentioi 
was  to  pay  the  old  debt  and  also  to  get  some  advantage 
that  would  not  hare  been  valid.  But  if  the  defendant  hac 
said  to  the  plaintiff,  <*I  wish  to  purchase  the  mortgagee 
premises,  and  am  willing  to  give  you  so  much  money  fbi 
them/'  it  could  not  be  contended  that  that  would  not  have 
been  a  good  bargain ;  and  if  so,  why  should  it  be  l>ad 
because  the  defendant  also  wishes  to  have  satisfaction  oi 
the  judgment  entered  up?  A  doubt  suggested  itself  to 
me,  whether,  in  substance,  the  transaction  was  not  a  pur- 
chase of  the  judgment  with  a  collateral  baigain  for  the 
mortgaged  property,  in  which  case  the  contract  would  have 
been  invalid ;  but  in  truth  the  defendant  had  no  thought  or 
intent  to  pay  the  old  debt,  and  all  that  he  wanted  was  to 
purchase  certain  advantages.  I  cannot  help  thinking, 
therefore,  (although  it  is  diflScnlt  to  draw  the  line  in  these 
cases)  that  this  particular  transaction  is  not  within  the 
statute. 

CuANNELL,  B. — I  am  of  the  same  opinion,  and  I  agree 
that  it  is  difScult  to  lay  down  any  general  rule.  The 
cases,  however,  have  established,  that  if  an  insolvent  enters 
into  a  new  contract  or  security  for  payment  of  a  debt  in 
respect  of  which  he  has  been  discharged,  such  contract  or 
security  is  void,  although  founded  on  a  new  consideration, 
such  as  would  make  it  good  in  other  cases.  Here  the 
transaction  is  equivocal,  and  might  be  only  a  contract  for 
payment  of  the  debt,  and  if  the  jury  had  found  that  it  was 
an  attempt  to  evade  the  statute,  it  would  have  been  void. 
But  the  jury  have  found  that  the  defendant  boD&  fide 
intended  to  purchase  the  securities,  and  therefore  the  case 
is  not  within  the  statute. 

P.ule  discharged. 
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DoBSON  and  Another  v.  Espie.  Mo^  5. 

1  HE  declaration  stated  that  the  plaintifis  caused  to  be  LetTo  and 

'^       ^  ^  liceDce  cannot 

pot  up  and  exposed  to  sale  by  public  auction  certain  Rounds  be  pleaded  to 

a  breach  of 

belonging  to  the  estate  of  one  Thomas  Moffatt,  and  res-  contract;  bat 
pectively  called  Shotley  Bridge  Round  and  Midomsley  mustsbewan 
Round,  upon  and  subject  to  the  following  amongst  other  ^u^ivge?''  ^ 
conditions  of  sale :  that  the  highest  bidder  should  be  the 
purchaser,  &c.;  that  the  purchaser  should  immediately 
pay  to  the  auctioneer,  or  agent  for  the  plaintifis,  a  deposit 
of  2L  lOs.  per  cent.,  if  required,  on  the  amount  of  the 
purchase  money,  and  sign  the  agreement  annexed  to  the 
conditions  of  sale  for  payment  of  the  residue  on  or  before 
the  22d  day  of  April  then  next,  or  on  delivery  to  him  of 
the  respective  lots;  that  the  remainder  of  the  purchase- 
money  should  be  considered  as  payable  in  cash;  but  if  the 
purchaser  should  be  prepared  with  bills  or  other  securities, 
to  the  entire  approbation  of  the  agent  for  the  plaintifis  for 
the  remainder  of  such  purchase-money,  payable  at  six, 
twelve,  or  eighteen  months*  date,  from  the  said  22nd  day  of 
April,  the  plaintiffs  would  consent  to  receive  such  bills  or 
other  security  in  payment,  and  forego  their  right  to  be  pdd 
in  cash,  and  would  not  require  discount  or  interest  on  such 
bilb  or  security;  that  in  case  the  purchaser  should  fail  to 
complete  his  purchase  in  compliance  with  the  preceding 
conditions  the  deposit-money  should  be  forfeited,  and  the 
plaintifis  be  at  liberty  to  resell  the  said  property  either  by 
pnvate  contract  or  public  auction ;  and  the  deficiency,  if 
any,  upon  such  second  sale,  with  all  expenses  attending  the 
same,  should  be  made  good  by  the  defaulter  at  the 
said  sale,   and  be   recovered   against   him   as  liquidated 


80 


BXCHEQUSR   REPOllTfW 

1857.        damages. — Averments :  That  at  the  said  auction  the  plain- 
^^^^      tifis  agreed  to  sell  to  the  defendant,  as   and  being  the 
V.  highest  bidder  thereat,  and  the  defendant  being  such  highest 

bidder  agreed  to  buy  of  the  plaintifla  the  said  Rounds  at  a 
certain  price,  and  upon  and  subject  to  the  smd  conditions 
and  the  terms  therein  contained ;  that  the  plainti£b  did  all 
things  necessary,  &c.,  to  entide  them    to   have   the  said 
agreement  abided  by  and  fulfilled,  and  the  said  purchase 
completed  by  the  defendant ;  and  to  have  the  deposit  and 
the  residue  of  the  purchase-money  paid  by  the  defendant 
to  the  plaintifiBi,  according  to  the  said  conditions,  and  the 
said  22nd  day  of  April  elapsed  before  this  suit — Breach : 
That  the  defendant  broke  his  said  agreement  in  this^  that 
he  did  not  pay  the  said  deposit  according   to  the  said 
conditions ;  and  also  in  this,  that  he  neither  paid  nor  i^as 
able  to  pay  the  residue  of  the  said  pim^hase-money  accord- 
ing to  the  said  conditions,  nor  was  he  prepared  with  bills 
or  other  securities  ta  the  approbation  of  the  plaintifis  or 
their  agent  for  the  remainder  of  the  said  purchase-monej, 
but  wholly  failed  to  complete  his  said  purchase  in  com- 
pliance with   the  said  conditions,  and  in   such  way  as, 
according  to  the  same  conditions,  entitled  the  plaintiflb  to 
resell  the  said  Rounds  and  to  have  the  deficiency,  if  any, 
upon  such  second  sale,  with  all  expenses  attending  the 
same,  made  good  by   the  defendant  as  such  defaulter. 
Whereupon  the  plaintifis,  according  to  the  said  conditions, 
resold  the  said  Rounds  by  public  auction ;  that  upon  such 
second  sale  there  was  a  deficiency,  and  that  certain  ex- 
penses attended  such  second  sale,  which  deficiency  and 
expenses  amounted  to  a  large  sum,  to  wit  237Z.  17^.  2</«i 
and  that  the  plaintifis  did  all  things  necessary  &c  to  entitle 
them  to  have  the  said  deficiency  and  expenses  made  good 
by  the  defendant  as  such  defaulter  according  to  the  said 
condition ;  and~  that  the  time  for  the  defendant's  making 
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good  the  same,  elapsed;  yet  the  defendant  has  not  made        1357, 
good  the   same,   and   the  sum   of  2372.  I7s.  2cL  remains      ^'^'^^ 

wholly  unpaid  and  unsatis6ed.  _  «• 

■^       ^  ,  Espxi. 

Plea. — As  to  the  breach  in  the  count  mentioned,  the 
defendant  says  that  he  committed  the  same  by  the  leave 
and  licence  of  the  plaintifis. 

Demurrer  and  joinder  therein. 

Gray,  in  support  of  the  demurrer. — The  plea  is  bad. 

It  is  in  effect  a  plea  of  leave  and  licence  not  to  pay  a  debt. 

A  plea  of  exoneration  before  breach  is  good:  Kinff  v. 

GUlett  (a)  but  after  a  cause  of  action  has  once  accrued  it 

can  only   be  discharged  by  satis&ction  or  release.     In 

Pejfto^s  case  (b)  it  is  said,  "So  if  a  man  be  bound  in  a 

statute  recognizance,  or  bond,  and  afterwards  a  defeasance 

is  made  to  pay  a  less  sum,  now  this  sum  in  the  defeasance 

is  collateral ;  and  therefore  if  the  obligor  tenders  it  at  the 

day,  and  it  is  refused,  the  obligee  loses  it  for  ever,  as  it  is 

held  in  33  Hen.  6,  2,  a.  b.  and  yet  in  such  case  the  obligor 

by  accord  betwixt  them,  may  give  a  horse  &c  in  satisfac. 

tion  of  the  money  in  the  defeasance,  for  the  contract, 

was  originally  for  money.     But  if  a  man  by  contract,  or 

assumpait  (without  deed)  be  to  deliver  a  horse  or  to  build 

a  house,  or  to  do  any  other  collateral  thing,  there  money 

may  be  paid  by  accord  in  satisfaction  of  such  contract : 

for  as  a  contract  upon  consideration  may  commence  by 

word,  so  by  agreement  by  word  far  any  valuable  consider^ 

oHm  it  may  be  dissolved.^    Therefore  in  order  to  disohai^ 

the  defendant  from  the  performance  of  this  contract  there 

most  have  been  some  consideration;  but  the  all^ation 

that  defendant  broke  his  contract  by  the  leave  and  licence 

of  the  plaintiff  does  not  import  any  consideration.     [Bram^ 

weH  B. — In  Com.  Dig.  tit.  "Action  upon  the  Case  upon 

(a)  7  M.  &  W.  55.  (h)  9  Rep.  79  h. 
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Assumpsit''  (6)  it  is  said,  <<If  a  man  make  a  promise  he  t 
whom  it  was  made,  before  breach,  may  discharge  it  b 
parol"  (a\]  After  breach,  a  parol  contract  cannot  be  du 
chained  without  consideration,  except  in  the  case  of  bil 
of  exchange  and  promissory  notes :  Foster  y.  Datober  {h 
Where  the  contract  is  by  deed,  it  cannot  be  discharges 
by  a  mere  licence  not  under  seal,  eren  with  consideratioi] 
This  breach  could  only  be  discharged  by  a  new  contrac 
founded  on  some  consideration. 

HatohifUy  contra. — No  doubt  if  money  is  actually  due 
the  debt  cannot  be  discharged  without  consideration.  But 
this  plea  states  that  the  defendant  committed  the  breach  by 
leave  of  the  plaintiff,  therefore,  before  the  breach  the  plain- 
tiff gave  the  defendant  leave  not  to  perform  the  contract ; 
and  it  is  clear  that  a  parol  contract  may  be  discharged  by 
word  of  mouth,  without  consideration.  [PoUock^  C.  B. — 
The  plea  cannot  be  so  construed,  because  a  person  cannot 
give  another  leave  and  licence  not  to  do  something.  If 
the  defendant  had  said  to  the  plaintiff,  *'I  cannot  pay  you 
now  but  I  will  to-morrow  or  a  fortnight  hence,**  that  state 
of  fieicts  would  have  proved  this  plea.] 

Qray  was  not  called  upon  to  reply. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  plea  is 
bad.  If  it  is  intended  as  a  plea  in  exoneration  of  the  con- 
tract, it  should  have  been  so  pleaded,  that  the  Court  might 
understand  that  the  contract  was  discharged.  A  plea  of 
leave  and  licence  to  do  an  act  is  intelligible,  but  a  plea  of 
leave  and  licence  not  to  pay  money  may  mean  not  to  pay 
it  to-morrow,  or  a  fortnight  or  a  year  hence.     Such  a  plea 

(a)  See  also  1  Smith*i  Lead.  Cas.,  p.  2^3, 4t]i  ed. 
(6)  6Sxcli.839. 
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is  proper  where  there  is  a  positive  act,  as  in  cases  of       x857. 

trespass,   but  it  is  inapplicable  to  contracts,  where  the      'iTT^**^ 

matter  is  negative.  v, 

Esnx. 

Mabten,  B. — I  am  of  the  same  opinion.  Looking  to 
the  authorities,  I  can  find  no  instance  of  a  plea  of  leave 
and  licence  to  a  breach  of  contract.  It  is  applicable  to 
cases  of  tort,  not  to  contract  If  a  party  is  relieved  from 
the  performance  of  his  promise,  the  proper  expression  is, 
that  he  is  '*  exonerated  or  discharged  ;'*  it  is  an  abuse  of 
language  to  call  it  leave  and  licence. 

Bramwell,  B. — ^I  concur  in  giving  judgment  against  the 
defendant.     In  an  action  on  a  simple  contract,  a  plea  of 
exoneration  before  breach  is  good.     The  law  is  thus  laid 
down  in  Bjles  on  Bills,  p.  168,  7th  ed.:  '*It  is  a  general 
rule  of  law,  that  a  simple  contract  may,  before  breach,  be 
waived  or  dischaiged,  without  a  deed  and  without  consi- 
deradon;   but  after  breach  there  can  be   no  discharge, 
except  by  deed  or  upon  sufficient  consideration.'*    Assum- 
ing, then,  that  a  plea  of  exoneration  before  breach  would 
have  been  good  in  this  case,  I  thought  that  the  present 
plea  might  be  so  read ;   and  therefore,  if  sitting  alone,  I 
should  have  been  disposed  to  hold  it  good,  because  when  a 
penon  says  **I  did  such  a  thing  by  leave  and  licence,**  he 
must  have  got  leave  and  licence  before  he  did  it     So  if  he 
omitted  to  do  something  by  leave  and  licence,  he  must 
have  had  leave  and  licence  before  the  time  for  doing  it 
arrived.     I  should  therefore  have  thought  that  the  plea 
amounted  to  this, — **  Before  the  time  when  I  ought  to  have 
done  the  act,  the  breach  of  which  is  the  cause  of  action,  I 
had  leave  and  licence  not  to  do  it.**    But  as  my  Lord  Chief 
Baron  and  my  brothers  Martin  and  ChanneU  think  that 
that  is  not  the  meaning  of  the  plea,  I  will  not  oppose  the 
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judgment  against  it,  for  even  if  I  am  right  in  my  construe 
tion,  the  defendant  ought  to  have  pleaded  the  exoneratio 
in  a  proper  form. 

Channell,  B. — I  concur  in  thinking  that  the  plea  i 
bad. 

Judgment  for  the  plaintiff. 


Ma^2. 


Booth  v.  Kennasd. 


^Jm^ffob^      The  declaration  slated,  that  the  plaintiff  was  the  first  anc 
tained  a  patent   ^^ue  inveutor  of  a  certain  new  manufacture,  that  is  to  say 

for  an  invention  *^ 

of  improve.       q(  certain  improvements  in  the  manufacture  of  gas ;  and 

ments  in  the  '^ 

manufacture  of   thereupon  her  Majesty,  &c.,  by  letters  patent,  &c.,  granted 

gas  I  which  ,  - 

was  Etated  in      the  plaintiff  the  sole  privilege  to  make,  use,  exercise,  and 

the  specifica- 
tion to  **  con- 
sist in  the 
direct  use  of 
seeds,  leaves, 
flowers, 
branches,  nuts, 
fruit,  and  other 
substances 
and  matters, 
containing  oil, 
or  oily  or 
resinous  mat- 
ter," and  it  was      -  ,  .        .J   .  ^.  J  .         ,    ^  ,t_ 

Also  stated  that  ^f  his  said  inventions,  and  m  what  manner  the  same  were 

the  mode  of 

using  the  materials,  might  be  "  the  same  as  the  apparatus  used  in  the  ordinary  mode  of  making 
gas  from  coal.'*  The  claim  was  as  follows : — "  I  claim  for  making  gas  direct  from  seeds  and 
matter  herein  named  for  practical  illuminations  or  other  useful  purposes,  instead  of  making  it 
from^  the  oils,  resins,  or  gums,  previously  extracted  from  such  substances.*'  In  1829,  H.  had 
obtained  a  patent  for  improvements  in  illuminations  or  artificial  light,  and  by  his  specification  he 
proposed  to  use  fatty  substances,  such  as  greaves  or  graves,  also  the  residuum  after  the  oil  had 
been  expressed  from  seeds,  such  as  oil  cake,  also  beech  nuts,  mast,  cocoa  nuts  and  other  matters 
abounding  in  oil,  and  he  proposed  to  use  these  substances  separately  and  in  combination.  The 
plaintiff  haying  brought  an  action  for  the  infringement  of  his  patent. 
^  Held.-  First,  that  H.'s  specification  shewed  that  the  making  gas  direct  from  seeds  and  other 
oily  matters  was  not  new  at  the  date  of  the  plaintiff *s  patent. 

Secondly :  That  as  the  want  of  novelty  appeared  distinctly  from  a  written  instrument,  it 
was  for  the  Court  and  not  the  jury  to  determine  the  identity  of  the  two  supposed  inventions. 

I'hirdly :  That  the  claim,  being  merely  for  making  gas  direct  from  seeds  and  matter  sUted  in 
the  specification,  without  reference  to  any  method  of  doing  it,  was  too  large  and  general  a  claim 
and  oottld  not  be  supported. 


vend  the  said  invention  within  England  for  the  term  of 
fourteen  years  from  the  12th  day  of  November,  1850,  and 
from  the  8th  day  of  May,  1852,  subject  to  conditions  that 
the  plaintiff  should  within  six  calendar  months  next  after  the 
dates  respectively  of  the  said  respective  letters  patent  cause 
to  be  enrolled,  &c.,  instruments  in  writing  under  his  hand 
and  seal  particularly  describing  and  ascertaining  the  nature 
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to  be  or  might  be  performed,  &c. :    and  the  defendant       1867. 
infringed  the  said  patent  rights. 


Booth 
Pleas  (inter  aMa), — First :  not  guilty.  v. 

Second. — That  the  plaintiff  was  not  the  true  and  first  in- 
ventor of  the  said  supposed  invention  or  inventions  as  alleged. 

Fourth. — That  the  supposed  invention  or  inventions  was 
not,  nor  were  of  any  use,  benefit  or  advantage  whatsoever 
to  the  public. 

Fifth. — As  to  the  causes  of  action,  so  far  as  the  same 
relate  to  letters  patent  granted  to  the  plaintiff  on  the  12th 
day  of  November,  1850,  for  an  alleged  invention  of  certain 
improvements  in  the  manufacture  of  gas:  that  the  said 
supposed  invention  was  not  a  new  manufacture. 

Sixth.  — That  the  plaintiff  did  not  by  any  instrument  or 
instruments  in  writing  under  his  hand  and  seal  particularly 
describe  and  ascertain  the  nature  of  the  said  supposed 
invention  or  inventions  and  in  what  manner  the  same  were, 
or  either  of  them  was,  to  be  performed. 

Eighth. — As  to  the  causes  of  action  so  far  as  the  same 
relate  to  letters  patent  granted  to  the  plaintiff  on  the  8th 
day  of  May,  1852,  for  an  alleged  invention  of  certain 
improvements  in  the  manufacture  of  gas:  that  the  last 
mentioned  supposed  invention  was  not  a  new  manufacture. 
—Issues  thereon. 

At  the  trial,  before  Pollock^  C.  B.,  at  the  London  sittings 
after  last  Michaelmas  term,  the  plaintiff  gave  in  evidence  a 
patent  dated  the  12th  November,  1850,  granted  to  him  for 
an  invention  of*'  Improvements  in  the  Manufacture  of  Gas*^; 
and  also  the  specification  of  that  patent,  in  which  the  im- 
provements were  stated  to  consist  **  in  the  construction  of 
the  apparatus  used  in  making  gas  from  oleaginous,  fatty, 
resinous,  tarry,  or  spirituous  substances,  and  in  the  mode  of 
working  the  apparatus."  The  plaintiff  also  gave  in  evi- 
dence another  patent  granted  to  him  for  an  invention  of 
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^  Improvements  in  the  Manufiustiire  of  Gas,"  dated  the  8tl 
May^  1852 ;  and  the  specification  which  (so  fiir  as  material 
was  as  follows:^ 

*^  Heretofore  in  mano&ctaring  gas  from  oils,  oilj  oi 
resinous  matter^  &&,  it  has  been  usual  to  go  through  th< 
costlj  process  of  obtaimng  the  qiby  &c.>  from  seeds  and 
other  substances,  and  to  use  the  same  in  a  fluid  or  semi- 
fluid state.  Now,  my  improvements  consist  in  the  direct 
use  of  seeds,  leaves,  flowers,  branches,  nuts,  fruit,  and  otbei 
substances  and  matters  containing  oil  or  oily  or  resinous 
matter,  or  other  mattor  useful  in  the  manufacture  of 
vegetable  gas. 

"  The  mode  of  using  seed  and  constructing  the  apparatus 
used  under  this  my  patent  in  preparing  gas  may  be  the 
same  as  the  apparatus  used  in  the  ordinary  mode  of  making 
gas  with  coal,  but  I  prefer  projecting  the  seed,  &&,  into  a 
red  hot  retort,  and  subjecting  it  for  a  certain  time  to  a 
proper  heat,  then  withdrawing  the  expended  residuum  and 
again  supplying  the  retort  with  another  quantity  of  seed, 
and  so  on,  be  the  same  more  or  less,  at  one  time, 

**  For  the  purpose  of  exenqdification,  I  give  a  plan  of 
a  retort  which  includes  great  faoilities  for  the  purpose  of 
making  gas  from  seed,  &c.,  but  this  is  only  one  of  many 
that  may  be  designed  for  the  purpose. 

*'  It  will  be  seen,  by  using  se0d  that  the  making  of  gas 
may  be  carried  out  on  the  smallest  scale,  or  extensively,  so 
that  eveiy  housekeeper  may  become  the  maqiiGEieturer  of  a 
wholesome  and  innocuous  gas  light,  for  which  purpose  I 
also  give  a  model  or  plan  for  the  construction  of  a  small 
domestic  apparatus.  By  using  seedy  &c,>  iny  plan  becomes 
adapted  to  all  climates,  because  since  it  does  aw<^  with  the 
necessity  of  poi^  for  gas  making,  and  as  every  couptry  grows 
oleaginous  seedj  &c.,  more  or  less,  and  as  it  is  not  requisite 
to  express  the  oil  from  the  seed,  so  the  patent  brings  these 
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•rtidct  of  agrieukaral  or  of  rtgetable  production  of  all  1857. 
cliniateB  directly  into  use  for  gas  making*  I  do,  therefore, 
use  mostaid  seed,  rape  seed,  linseed,  dodda,  sesame,  bene, 
gengelle,  teel,  palm  nnts,  ground  nuts,  cocoa  nuts,  india- 
rubber,  gutta  percba,  thyme,  pitch  pine,  castor  seed,  niger 
poppy,  cotton  seed,  olives,  the  residuum  of  the  olive  press, 
and  that  of  other  seeds,  for  producing  gas,  which  materials 
are  the  productions  of  Europe,  Asia,  Africa  and  America ; 
or  I  use  any  other  resinous  or  oily  substance  than  these 
here  named,  without  any  of  them  undergoing  previous 
preparation  beyond  reducing  them  to  pieces,  if  so  required, 
to  place  them  in  the  retort,  or  by  mixing  a  little  water  with 
some  seeds  to  assist  in  the  development  of  the  gas,  which  is 
known  as  a  chemical  requirement,  as  in  the  use  of  mustard 
seed,  &G."   (Then  followed  a  description  of  the  apparatus)* 

**  I  claim  for  making  gas  direct  from  seeds  and  matters 
hevnn  named,  for  practical  illuminations,  or  other  useful 
pmpases^  instead  of  making  it  from  the  oils,  resins,  or  gums 
previoQsly  extracted  from  such  substances.'' 

The  plaintiff  also  gave  general  evidence  that  the  inven- 
tion was  both  novel  and  useful  The  defendant  gave  in 
evidence  (amongst  other  documents  (a)),  the  patent  and 
spedfication  of  Edward  Heard,  the  former  dated  the  12th 
Febmaiy,  1829,  and  intituled  ^*  A  certain  Improvement  or 
Improvements  in  Illumination,  or  producing  Artificial 
Lighu"    The  specification  of  this  patent  was  as  follows: — 

^  niomination  or  artificial  light  being  usually  produced 
from  the  decomposition  of  solid  and  fluid  bodies,  which 
are  converted  by  the  agency  of  heat  into  a  gaseous  state, 
and  on  ignition  afford  light,  I  therefore  take,  fi^m  the 

(a)  These  documents  were  the  1824 ;  Engineers'  and  Mechanics* 

specification  of    John    Taylor's  Encyclopaedia,  1836, Article  "Gas 

patent  of  the  14th  June,  1815;  Lighting;'*  specification  of  George 

the  specification  of  Philip  Doug-  Low  and  Frederick  John  Evans 

Iss's  patent  of  the  16th  Jane,  patentof  the  20th  January,  1852. 
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class  of  those  solid  substances  which  have  not  been  hereto- 
fore used  for  making  inflammable  gas  for  that  purpose,  a 
residuary  matter  obtained  in  the  manufacture  or  prepara- 
tion of  tallow  from  raw  fats,  known  in  commerce  by  the 
name  of  greaves  or  graves,  as  also  the  residuary  matters 
from  other  species  of  fats  commonly  called  stuff.    I  likewise 
take  the  residuary  or  refuse  substances  which  are  obtained  in 
manu&ctories  where  horns,  hoofs,  bones,  hides,  skins,  leather, 
or  other  greasy  or  inflammable  matters  are  employed,  as 
also  those  left  after  the  expression  of  oils  from  the  seeds, 
such  as  are  known  in  commerce  by  the  names  of  linseed 
oil  cake,  rape  seed,  oil  cake,  mustard  seed  cake,  almond  oil 
cake,  poppy  oil  seed  cake,  and  all  others  so  produced.     I 
also  use  beech  nuts  or  mast,  cocoa  nuts,  and  all  others 
abounding  in  oil  which  have  not  hitherto  been  generally  or 
publicly  known  to  have  been  employed  for  this  purpose. 
I  employ  these  solid  bodies  either  separately  or  in  combina- 
tion with  each  other,  and  in  such  proportions  as  may  be 
found  most  suitable  for  the  production  of  light  of  the  best 
quality  and  with  most  economy.     These  substances  are  to 
be  placed  in  retorts  or  other  proper  vessels,  and  exposed  to 
the  requisite  degrees  of  heat  for  eliminating  or  setting  free 
their  gaseous  products,  and  which  are  afterwards  to  be  col- 
lected and  purified  for  the  purposes  of  illumination  in  any  of 
the  usual  and  well-known  methods.     From  the  class  of  fluid 
inflammable  bodies,  as  well  as  those  of  a  butyraceous  nature, 
I  take  coal  tar,  the  black  oil  obtained  in  the  distillation 
of  bones  and  other  animal  substances,  cocoa  nut  oil,  palm 
oil  and  other  similar  inflammable  bodies,  and  mix  two  or 
more  of  them  together  in  those  proportions  which  may  be 
found  most  advantageous  for  the  production  of  a  good  light, 
and  at  the  least  possible  expence,  and  which,  of  course, 
must  necessarily  vary,  according  to  the  fluctuation  of  their 
prices  at  different  periods  of  time,  as  well  as  the  intentions 
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of  the  operator.     This  compound  oily  mixture  is  to  be        1857. 
decomposed  by  the  application  of  beat  in  a  similar  manner,      ^^^I^ 
and  by  the  employment  of   similar  apparatus,  to  those  *• 

jS,  XNN  AftD» 

osaally  made  use  of  in  the  production  of  oil  gas  in  coal 
gas  works.  The  period  at  which  I  would  introduce  the 
oily  mixture  above  named  into  the  usual  retorts  employed 
for  the  production  of  coal  gas  would  be  that  in  which 
the  coal  has  ceased  to  afford  gas  suitable  for  the  purposes  of 
illumination,  and  is  producing  the  light  carburetted  hydro- 
gen gas,  which  possesses  but  little  illuminating  power,  the 
coke  being  then  in  a  state  of  incandescence,  which  is 
£iToorable  to  the  immediate  decomposition  of  this  oily 
mixture,  and  for  facilitating  the  formation  of  heavy  car- 
buretted hydrogen  gas." 

The  defendant  also  gave  in  evidence  the  following  passage 
from  ^*  Parke's  Chemical  Essays,"  p.  379,  (published  in 
1823): — ^*An  ingenious  and  highly  estimable  friend  of 
mine,  who  has  lately  been  engaged  in  lighting  some  of  the 
principal  streets  of  Paris  with  oil  gas,  does  it  in  a  way  never 
before  attempted.  He  thus  writes, — *  We  are  going  on  quite 
a  new  principle.  Coal  is  very  dear  and  bad  here,  and  it 
struck  me  that  the  oleaginous  seeds,  which  are  cheap  and 
ibundant,  might  answer  the  purpose.  We  made  our  experi- 
ments and  found  that  by  this  means  we  can  produce  a 
cheaper  and  better  gas  than  from  coal,  and  more  than  this, 
from  oil ;  for  by  taking  the  oil  seeds  we  save  all  the  waste 
and  expence  of  extracting  the  oil  and  have  the  substance  in 
a  much  fitter  state  for  decomposition.  We  have  a  patent 
for  this  invention  in  France,  and  have  met  with  great 
encouragement  from  the  Government.'" 

The  learned  Judge  told  the  jury  that  if  they  believed 
that  the  specifications  and  books  given  in  evidence  by  the 
defendant  were  published  before  the  date  of  the  plaintiff's 
patents,  they  should  find    a   verdict   for    the  defendant. 


KsmiAfts. 
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1867.       ^^  ^^®  grottnd  thtt  the  mveniion  was  not  new.      Hii 
^""^"'^^^      Lorddiip  ako  ruled  that  the  claim  in  the  second  patent 
V.  being  merely  fiir    making  gas  direct    firom  seeds,   &c, 

without  reference  to  any  method  of  doing  it,  was  too 
laige  (a).  A  verdict  was  then  entered  for  the  defendant,  leave 
being  reserved  to  the  phuntiff  to  move  to  enter  the  verdict 
tat  him,  with  Is,  damages,  if  the  Court  should  be  of  opinion 
that  he  was  entitled  to  recover. 

Websier,  in  the  following  term,  obtained  a  rule   nisi 
accordingly,  against  which 

Sir  F»  Theager  (with  whom  was  J.  Brown  and  Hind- 
marcKj^  shewed  cause  in  the  present  term  (April  23  &  24)b — 
The  questions  now  raised  were  not  under  consideration  in 
the  Court  of  Exchequer  Chamber  (&),     That  Court  only 
decided  that  the  invention,  described  in  the  second  patent, 
might,  if  new,  be  the  subject  of  a  patent :  it  is  now  sub- 
mitted, first,  that  assuming  it  to  be  new,  the  claim  is  too 
laige,  and  consequently  the  specification  is  bad ;  secondly, 
that  the  evidence  on  the  part  of  the  defendant  shews  that 
the  invention  is  not  new,  and  as  such  evidence  consists  of 
written  instruments,  it  is  for  the  Court  and  not  the  jury  to 
determine  the  question  of  novelty.     First,  the  claim  cannot 
be  supported :  it  is  a  claim  to  protection  for  an  idea  which 
is  suggested  in  the  specification,  vis.,  the  making  gas  direct 
from  seeds^  and  not  to  any  particular  means  or  apparatus 
for  carrying  out  such  idea   in   practice.     In  NeUson  v. 
Hoffard  {c\  some  doubt  was  entertained  in  the  course 

(«)  The  pl«iitiff*fl  ecranael  sd-  tion  as  to  the  first  patent  and 

mitted  that  it  was  essential  to  the  also  a  Chancery  suit  then  pend- 

plaintiff  that  he  should  recover  ing  between  the  parties  should  be 

on  the  second  patent,  and  it  was  referred  to  an  arbitrator, 

arranged  between  the  parties  that  (b)  Booth  ▼.  Kenmrd^  1  U.  & 

if  the  Court  should  be  of  opinion  N.  527. 

that  the  plaintiff  was  entitled  to  (c)  8  M.  &  W.  806. 
reoorer  on  that  patent,  the  ques- 
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of  the  argumeiitj  whether  th«  sp^fiqfitioo  was  not  i^f^ 
of  a  patent  for  n  prin^ple,  but  the  Coort  ultimately 
dedded  that  the  claim  was  not  for  a  mere  principle, 
but  for  A  mode  of  applying  a  well-known  principle, 
Tia.,  the  heating  of  air,  by  means  of  a  mechanical  appac 
latos  to  fires  and  furnaces.  $o  in  Sail  ▼•  Jarm8{a)f  the 
daim  was  not  to  the  monopoly  of  a  flame  of  gas  or  a 
corrent  of  airj  but  the  monopoly  of  using  them  to  clear 
lace.  If  this  chdm  h^d  been  of  a  particular  method  of 
making  gas  direct  from  seed,  whereby  a  cheaper  or  better 
article  was  produced,  the  specification  would  have  been 
good.  The  decision  in  Crane  ▼.  Price  (ft),  has,  indeed,  been 
questioned,  but  it  mi^  be  supported  on  the  ground  that  the 
combination  of  known  materials  produced  a  new  result: 
Z>oMf  V.  Penn  (c).  Here  there  is  no  claim  to  any  "  manu- 
fiurture.**  The  word  manufactu]:e  denotes  something 
nuide,  not  a  mere  philosophical  or  abstract  principle: 
Bex  Y.  Wheeler  {d).  A  patent  cannot  be  taken  out  for  a 
principle^  unless  it  is  coupled  with  some  mode  of  carrying 
it  into  efiect :  Jupe  ▼•  Pratt  {e).  The  nature  and  extent  of 
the  daim  is  clearly  a  question  for  the  Court :  Hill  v.  Tkomp^ 
itm(f), — Secondly,  the  documents  adduced  in  evidence  at 
the  trial  shew  that  the  supposed  invention  was  well-known 
at  the  date  of  the  plaintiff's  patents. — (They  then  referred 
to  the  above  mentioned  passage  in  Parke's  Chemical 
Essays  (^)  and  commented  on  the  specification  of  Heard's 
patent  (A)  ). — The  want  of  novelty  appearing  from  written 
documents ;  it  was  the  province  of  the  Judge  to  compare 
them  with  the  plaintiff's  specification  and  direct  the  jury 
accordingly :  Busk  v.  Fox  (i). — The  Court  then  called  on 

(a)  1  Wcbst.  P.  C.  100.  (e)  1  Webet.  P.  C.  144. 

(h)  4  M.  &  G.  580 ;    1  Webst.  (/)  1  Webst.  P.  C.  237. 

P.  C.  393.  (g}  Anti,  p.  89. 

(e)  3  Exch.  4S7,  43*2.  (A)  AnU,  p.  87. 

(d)  2  B.  &.Ald.  345.  (t)  5  H.  L. Gas.  707. 
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]^g57,  Macaulay  and  fFebster  to  support  the  rule.— First,  accord 

ing  to  the  true  construction  of  the  specification,  it  does  do 
claim  a  mere  idea  or  principle,  but  a  principle  carried  ou 
in  a  particular  way,  viz.,  the  making  gas  direct  from  seed 
by  the  apparatus  described.     The  Court  of  error  in  decid- 
ing that  the  invention  was  the  subject  of  a  patent,  must 
have  so  construed  the  specification.     The  rule  of  law  is, 
that  such  a  construction  ought  to  be  put  on  a  specification 
as  will,  consistently  with  the  fair  import  of  the  language 
used,  make  the  claim  coextensive  with  the  actual  discovery : 
Haworth  v.  HardcaUk  (a).      The   result   of  this   process 
being  a  better  and  a  cheaper  article,  that  is  the  subject 
of  a  patent :  Crane  v.  Price  (b),  Neilson  v.  Harford  {c). — 
Secondly,  the  invention  is  new.     The  mere  suggestion  of 
the  same  principle  in  a  book  previously  published  will  not 
vitiate  a  patent.     In  Woodcrafts  Patent  {d)  Lord  Brougham 
said,  *^  The  mention  in  a  book  does  not  signify,  unless  it  is 
in  such  a  way  that  anybody  could  easily  make  and  use  the 
invention.'*     The  question  is,  whether  there  has  been  such 
a  publication  as   to  make  the  description  a  part  of  the 
public  stock  of  information :  Stead  v.  Williams  (e).    Heard's 
specification   does  not  describe  the  mode  of  manufacture 
mentioned  in  the  plaintifi^'s  patent.     Before  these  docu- 
ments can  be  used  as  impeaching  the  plaintiff's  patent, 
it  is  incumbent  on   the  defendants  to  shew  by  evidence 
that  if  the  process  mentioned  in  them  was  carried  out,  it 
would  produce  the  same  result 

(Jur,  adv.  vult 
The  judgment  of  the  Court  was  now  delivered  by 


(«)  1  Bing.  N.  C.  182.  (r)  8  M.  &  W.  806. 

{h)  4  M.  &  G.  580.  {d)  2  Webst.  P.  C.  28. 

(e)  2  Webst.  P.  C.  143. 
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Pollock,  C.  B. — ^This  was  an  action  for  the  infringement 
of  two  patents;  the  first  dated  the  I2th  of  Novemberi  1850, 
and  entitled  **  An  Invention  of  Improvements  in  the  manu-  v. 

RSHHABD. 

facture  of  Gas;"  the  second,  the  8th  of  May,  1852,  having 
the  same  title.  There  were  the  usual  pleas  of  not  guilty : 
that  the  plaintiff  was  not  the  first  inventor,  that  the  inven- 
tion was  not  a  new  manufactures  and  that  no  sufficient 
specification  was  enrolled.  At  the  trial  general  evidence 
was  given  to  entitle  the  plaintiff  to  recover  in  respect  of 
the  second  patent,  as  to  its  novelty  and  utility ;  but  on  the 
part  of  the  defendant,  evidence  was  given  of  several  patents 
and  specifications  which  had  been  enrolled  prior  to  the 
plaintiff's  patents,  and  of  one  publication,  viz.,  Parke's 
Chemical  Essays^  published  in  1823. 

The  plaintiff's  second  patent  was  described  in  the  speci- 
fication to  *'eansisi  in  the  direct  use  ofseeds^  leaves^  JlowerSf 
branches,  nuts,  fruity  and  other  substances  and  matters  can- 
taiMxng  ail  or  oily  or  resinous  matter;**  and  the  mode  of 
nsing  the  materials,  it  was  stated,  might  be  the  same  as  the 
apparatus  used  in  the  ordinary  mode  of  making  gas  from  coaL 
The  claim  was  in  these  words: — *'I  claim  for  making  gas 
direct  from  seeds  and  matters  herein  named,  for  practical 
illnmination  or  useful  purposes,  instead  of  making  it 
from  the  oils,  resins,  or  gums  previously  extracted  from  such 
substances." 

On  the  part  of  the  defendant,  a  patent  granted  to  Edward 
Heard  on  the  12th  of  February,  1829,  with  its  specification, 
was  given  in  evidence.  The  inventor,  by  his  specification, 
proposed  to  use  fatty  substances  such  as  greaves,  or  graves ; 
also  the  residuum  after  the  oil  had  been  expressed  from 
seeds,  such  as  oil  cake ;  also  beech  nuts,  mast,  cocoa  nuts, 
and  other  matters  abounding  in  oil,  and  he  proposed  to 
use  these  substances  separately^  and  in  combination.  The 
defendant  also  gave  in  evidence  a  passage  from  Parke*s 
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1857.        Chemical  Essays,  which  it  was  admitted  had  been 

circulated  in  this  country  before  the  date  of  the  plaintiff^ 
patents,  from  which  it  might  be  collected  that  the  method 
of  making  goM  frcm  oil  dired  was  known  in  this  coantr 
before  the  date  of  the  plaintiff's  first  patent ;  but  for  th< 
reason  given  presently,  it  is  not  necessary  to  state  thi 
passage  from  Parke's  Essays. 

The  Chief  Baron  upon  this  eyidence  thought,  at  the 
trial,  that  Heard*s  patent  and  specification  which  expresslj 
named  beech  nuts  and  cocoa  nuts,  and  referred  to  oily  and 
fatty  substances,  and  also  the  publication  of  Parke*s  Essaysj 
had  anticipated  the  plaintiff's  discovery  as  to  making  gas 
direct  firom  substances  containing  fatty  and  oily  matter,  such 
as  seeds,  &c.,  and  by  consent  of  the  parties  he  directed 
the  jury  to  find  a  verdict  for  the  defendant,  reserving 
the  point  for  the  opinion  of  the  Court,  who  veere  to 
decide  it  and  enter  the  verdict  for  the  plaintiff,  damages  1«., 
if  they  thought  the  plaintiff  entitled  to  a  verdict :  he  also 
decided  that  the  claim  on  the  second  patent,  being  merely 
for  making  gas  direei  from  seeds  and  matters  stated  in  the 
specification,  without  any  reference  to  any  method  of  doing 
it,  was  too  large  and  general  a  claim,  and  could  not  be 
supported. 

The  JU17  accordingly  found  a  verdict  for  the  defendant 
on  the  two  issues  as  to  novelty  and  specification ;  and  the 
question  we  have  to  decide  is,  whether  the  direction  given 
at  the  trial  was  wrong,  and  whether  a  verdict  ought  to  be 
entered  for  the  plaintiff,  damages  Is. 

The  case  had  been  tried  on  a  former  occasion  when  a  bill 
of  exceptions  was  tendered  to  the  ruling  of  the  Chief  Baron, 
which  was  argued  in  the  Exchequer  Chamber  (a),  and 
a  venire  de  novo  awarded  On  looking  into  that  esse,  it 
appears  to  us  that  the  Exchequer  Chamber  merely  decided 

(a)  1  H.  &  N.  527. 
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that  the  inyention  of  makiDg  gas  direct  from  seeds,  or  other 
oil  J  and  fietttj  matters^  was  one  whichi  if  new^  nj^ht  be  the 
sobject  of  a  patent,  if  properly  specified ;  but  they  gave  no  ^' 

jndgment,  nor  even  any  opinion,  npon  the  questions  now 
before  the  Court,  viz.:  first,  whether,  assuming  it  to  be 
new,  and  that  no  one  had  ever  before  obtained  gas  direct 
from  seeds  or  oily  matters,  the  specification  enrolled  is  a 
good  specification ;  or  secondly,  whether,  with  reference  to 
Heard's  specification  the  invention  is  new.  Heard's  patent 
and  specification  were  not  before  a  Court  of  Error,  not 
having  been  given  in  evidence  on  the  former  trial  We 
entirely  concur  in  the  decision  of  the  Court  of  Exchequer 
Chamber,  as  we  understand  it ;  but  it  appears  to  us  that 
the  specification  is  the  document  which  ascertains  the 
nature  of  the  invention  and  the  manner  of  performing  it. 
The  plaintiff,  by  his  specification,  claims  generally  the 
invention  of  making  gas  direct  from  oily  substances,  without 
obtaining  the  oil  previously  and  then  making  it  from  the 
oil;  and  he  claims  to  do  this  without  reference  to  any 
meAod  of  doing  it  We  think  that  Heard's  specification 
clearly  shews  that  as  a  general  fact,  (viz.  making  gas  direct 
from  seeds  and  other  oily  matters),  the  invention  was  not 
new,  and  it  was  decided  in  Bush  v.  Fox{(a)  that  where  the 
want  of  novelty  appeared  distinctly  from  documents  or 
written  instruments,  such  as  a  prior  patent  and  specification, 
it  was  for  the  Court  to  take  notice  of  the  identity  of  the 
two  supposed  inventions,  and  the  want  of  novelty,  there- 
fore, in  the  second.  That  Heard  had  discovered,  and  had 
eommnnicated  to  the  world,  that  gas  might  be  made  direct 
from  nuts  and  other  oily  and  fatty  substances,  appears  to  us 
to  be  quite  clear  from  his  specification  enrolled.  We  think 
it  was  not  necessary  to  submit  this  to  the  jury  and  take 
their  opinion  on  it ;  it  is,  we  think,  the  plain  meaning  of 

(a)  5  H.  L.  Cm.  707. 
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1857.       ^h®  written  document,  and  we  think  it  is  for  the  Coui 

^^r-~^      to  constra^it;  and  as  this  is  part  of  the  invention  claime 
Booth  '^  ^  , 

r.  by  the  plaintiff  in  his  second  patent,  we  think  the  plaintiff 

invention  is  so  far  not  new,  and  therefore  the  invention  c 
a  whole  cannot  be  claimed  as  new. 

We  are  also  of  opinion  that  the  claim  is  too  lai^  and  ths 
such  claim  cannot  be  supported.  It  is  a  claim  to  make  ga 
direct  from  seeds — not  in  any  mode  pointed  out  in  th 
specification,  but  generally.  After  the  publication  of  Heard' 
specification  no  patent  could  be  taken  out  for  the  proces 
generally,  though  a  patent  might  be  taken  out  for  a  parti 
cular  method  of  doing  it  We  think  the  plaintiff's  second 
patent  was  not  for  any  particular  method  of  doing  it,  but 
for  the  doing  of  it  by  any  method;  and  we  think  if  even  ii 
had  been  new  (which  it  turns  out  not  to  he\  such  a  mode 
of  specifying  and  claiming  the  invention  cannot  be  sustained 
as  a  good  specification. 

We  have  not  in  our  judgment  taken  any  notice  of  the 
publication  in  Parke*s  Elssays.  It  was  contended  that  the 
Judge  at  the  trial  could  not  decide  upon  that,  but  ought  to 
have  left  it  to  the  jury.  We  think  it  unnecessary  to  express 
any  opinion  on  this  point,  as  we  think  that  the  construction 
and  effect  of  Heard's  specification  is  clearly  for  the  Judge 
or  the  Court,  and  as  that  shews  to  our  minds  most  satis- 
factorily that  the  invention  (as  claimed  by  the  plaintiff)^  is 
(in  part  at  least)  not  new,  we  discharge  the  rule  on  that 
ground  without  reference  to  the  publication  in  Parke's 
Essays. 

We  are  therefore  of  opinion  that  the  verdict  for  the 
defendant  ought  to  stand,  and  that  the  rule  to  set  it  aside 
and  enter  the  verdict  for  the  plaintiff  must  be  dischaxged. 

Rule  discharfi;ed. 
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Smith  and  Another  o.  Voss.  AprSf,  28. 

X  HE  declaration  stated  that  the  plaintifis  were  possessed  ^7  i^  ^  i-^ 

Vict.  c.  79 

of  a  barge,  then  lawfiillj  being  in  the  river  Thames;  and  b. 27,"When- 
the  defendant  then  had  the  care,  coiitrol,  and  management  proceeding  in 
of  a  steam  vessel,  then  also  being  in  the  said  river :  yet  the  ^"^uT^^JJUii 
defendant,  whilst  the  said  barge  and  steam  vessel  so  were  J^^JJ^amx^ 
in  the  said  river,  took  so  little  and  such  bad  care  of  the  *•**'*•  ^  *!*? 

roaster  of  either 

said  steam  vessel,  and  governed,  directed  and  navigated  such  vessel 

,  .  .        .  .  perceive*  that 

the  same  in  the  said  river  in  so  careless,  negligent,  and  if  both  ?eswli 

continue  their 

improper  a  manner,  that  the  same  by  and  through  the  mere  respective 
carelessness,  negligence,  and  improper  conduct  of  the  de*  ^n^t  wo 
fendant  in  that  behalf,  then  with  great  force  and  violence  voive"ny  ri^k 
ran  foul  of,  and  struck  upon  and  against  the  said  barge  ^esh^fpatthe 
of  the  plaintifis;  and  thereby  then  greatly  broke,  damaged,  ''*^",**' ™JL 

vessel  to  poRf 

and  injured  the  same,  &c.  so  ss  to  pass 

on  the  port  side 

Plea. — Not  guilty.     Upon  which  issue  was  joined  of  the  other 

vessel;  and 

At  the   trial  before  PoUock^  C.  B.,  at  the  Middlesex  the  master  of 
sttings  after  last  Hilary  term,  the  following  facts  appeared :  ^J^i  uvi- 
— A  ateam  vessel  called  the  ''Ranger"  had  left  the  London  §tershd?keep 
Docks  for  Gravesend  under  the  management  of  the  de-  JJjJ^iJIiie  to 
fendant,  who  was  a  licenced  pilot.     The  tide   was  then  ^*t«d«ofthe 

»  fairway  or  mid- 

ninning  up.     The  steam  vessel  proceeded  down  the  river  channel  thereof 
as  close  to  the   Surrey  shore  as  practicable,  and  when  th^tarboard 

side  of  snch 
vessel.**  The 
1 7  &  1 8  yict.  c  1 04,  ss.  296, 297,  contains  dmilar  provinons.  A  steam  vessel  was  proceeding  down 
the  river  Tlianes,  close  to  the  Sorrey  shore,  nnder  the  management  of  the  defendant,  a  licenced 
piiot  s  when  she  came  into,  collision  with  the  plaintiff's  barjge  which  was  sailing  np  the  river. 
In  an  action  for  the  damage  thereby  caused. — Hdd^  that  according  to  the  true  meaning  of  these 
Acta,  it  was  the  duty  of  the  defendant  to  have  kept  the  steam  vessel  to  the  starboard  side  of, 
bnt  within,  the  fairway  or  mid-channel,  and  when  he  saw  the  risk  of  collision,  to  port  her  helm  so 
as  to  pass  on  the  port  side  of  the  barge,  and  therefore  it  was  properly  left  to  the  jury  to  say  whether, 
at  the  time  of  tne  coUuion,  the  steam  vessel  was  on  the  starboard  side  and  within  the  fairway 
or  mid-ehannel,  and,  whatever  was  the  position  of  the  steam  vessel,  whether  the  collision  was 
caued  by  the  negligence  of  the  defendant  or  not. 

VOL.  n. — N.  a.  n  ezch. 
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opposite  Rotherhithe  she  met  the  plaintiflb'  baige  coming 
up  the  river  under  sail  towards  the  Surrey  shore.  The 
persons  on  board  the  steam  vessel  hailed  the  baige,  but  she 
continued  on  her  course,  and  came  across  the  bows  of  the 
steam  vessel,  and  thereby  sustained  the  damage  for  which 
this  action  was  brought  On  the  part  of  the  plaintiff  evi- 
dence was  adduced  to  shew  that  there  is  a  certain  part  of 

the  river  Thames  which  is  known  to  pilots  and  others 

> 

navigating  it  as  the  *^  fairway  or  mid-channel,"  and  that  the 
steam  vessel  at  the  time  of  the  collision  was  out  of  the  fair- 
way or  mid-channel.  The  plaintiff  also  adduced  evidence 
as  to  the  then  state  of  the  tide,  in  order  to  shew  that  the 
barge  was  properly  steered  towards  the  Surrey  side  of  the 
river.    The  evidence  was  however  conflicting. 

It  was  contended  on  the  part  of  the  defendant,  that 
having  kept  the  steam  vessel  to  the  starboard  side  of  the 
fairway  or  mid-channel,  as  required  by  the  14  &  15  Vict 
c.  79,  s.  27  (a),  he  was  not  liable.  The  learned  Judge  told 
the  jury  that  according  to  the  true  construction  of  that 
Act,  it  was  the  duty  of  the  defendant  to  have  kept  the  steam 
vessel  to  the  starboard  side  of,  but  within  the  fairway  or 
mid-channel,  and  that  when  he  saw  there  was  a  risk  of  a 


(a)  Sect  27,  "Whenever  any 
vessel  proceeding  in  one  direction 
meets  a  vessel  proceeding  in 
another  direction,  and  the  master 
or  other  person  having  charge  of 
either  such  yessel  perceives  that 
if  both  vessels  continue  their  res* 
pective  courses  they  will  pass  so 
near  as  to  involve  any  risk  of  a 
collision,  he  shall  put  the  helm 
of  his  vessel  to  port,  so  as  to 
pass  on  the  port  side  of  the  other 
vessel,  due  regard  being  had  to 
the  tide  and  to  the  position  of  each 
vessel  with  respect  to  the  dangers 
of  the  channel,  and  as  regards 


sailing  vessels,  to  the  keeping  of 
each  vessel  imder  command ;  and 
the  master  of  anjr  steam  vessel 
navigating  an/  river  or  narrow 
channel  shall  keep  as  far  as  is 
practicable  to  that  side  of  the 
fairway  or  mid-channel  thereof 
which  lies  on  the  starboard  side 
of  such  vessel ;  and  if  the  master 
or  other  person  having  chaige  of 
any  steam  vessel  neglect  to  observe 
these  r^ulations  or  either  of  them, 
he  shall  for  every  such  offence 
be  liable  to  a  penalty  not  exceed- 
ing 50/." 
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collimon  he  ought  to  have  ported  her  helm,  so  as  to  pass  oa        1857. 
the  port  side  of  the  barge ;  and  his  lordship  left  it  to  the      ^""^r-*^ 
jury  to  say,  first,  whether  the  steam  vessel,  at  the  time  of  v. 

the  collision,  was  on  die  starboard  side  of  and  within  the 
birway  or  mid-channel ;  secondly,  whedier  there  or  not, 
was  the  collision  caused  by  the  negpligence  of  the  defendant. 
The  jury  fbnnd  that  the  steam  vessel  was  not  within  the 
frirway  or  mid-channel,  and  that,  whether  within  it  or  not, 
the  defendant  was  guilty  of  negligence,  whereupon  a  verdict 
was  entered  for  the  plaintiff,  damages  14/. 

Montagu  Chambers,  in  the  present  term,  obtained  a  rule 
nia  to  set  aside  the  verdict  and  for  a  new  trial,  on  the 
ground  of  misdirection  (a).  He  also  obtained  the  rule  on 
the  ground  that  the  verdict  was  against  evidence. 

ffMaUey  {Petersdorffwitii  him)  now  shewed  cause. — There 
was  no  misdirection.  It  is  clear  from  the  evidence  that 
there  is  a  certain  part  of  the  river  Thames  which  is  called 
the  &irwayor  mid-channcL  By  the  17  &  18  Vict  c.  104, 
8.  296,  **  Whenever  any  ship,  whether  a  steam  or  sailing 
ship,  proceeding  in  one  direction,  meets  another  ship, 
whether  a  steam  or  sidling  ship,  proceeding  in  another 
direction,  so  that  if  both  ships  were  to  continue  their 
respective  courses  they  would  pass  so  near  as  to  involve 
any  risk  of  a  collision,  the  helms  of  both  ships  shall  be  put 
to  port  so  as  to  pass  on  the  port  side  of  each  other,  and  this 
rule  shall  be  obeyed  by  all  steam  ships  and  by  all  sailing 
ships  whether  on  the  port  or  starboard  tack,  and  whether 
close-hauled  or  not,  unless  the  circumstances  of  the  case 
are  such  as  to  render  a  departure  from  the  rule  necessary  in 
order  to  avoid  immediate  danger ;  and  subject  also  to  the 
pfoyiso,  that  due  regard  shall  be  had  to  the  dangers  of  the 

(a)  He  also  obtained  the  nile  on  the  gfroond  that  the  rerdict  was 
against  eridence. 

H  2 
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navigation,  and,  as  regards  sailing  ships  on  the  starboard 
tack  close-hauled,  to  the  keeping  such  ships  under  com- 
mand.*'   By  section  297,  **  Every  steam  ship,  when  navi- 
gating any  narrow  channel,  shall,  whenever  it  is  safe  and 
practicable,  keep  to  that  side  of  the  fairway  or  mid-channel 
which  lies  on  the  starboard  side  of  such  steam  ship.'* 
Therefore  the  steam  vessel  ought  to  have  been  in  the  mid- 
channel,  but  as  fiur  to  the  right  as  practicable.    But  the 
steam  vessel  was  out  of  the  fairway  or  mid-channel  and  in 
a  part  of  the  river,  where  persons  steering  barges  would 
not  expect  to  find  her.     Though  a  person  driving  on  the 
wrong  side  of  the  road,  would  not  on  that  account  be 
necessarily  responsible  in  case  of  an  accident,  yet   that 
is  an  ingredient  in  considering  the  question  of  negligence. 
Here  the  jury  have  found  that  the  defendant  was  guilty  of 
negligence. 

Montagu  Chambers  and  J.  Brown^  in  support  of  the  rule. — 
Under  the  14  &  15  Vict  c  79,  s.  27,  it  was  the  duty  of  the 
master  to  keep  the  steam  vessel  as  far  as  practicable  to  the 
starboard  side  of  the  fairway  or  mid-channel ;  and  having 
complied  with  the  directions  of  that  Act,  be  is  not  respon- 
sible. The  middle  part  of  the  27th  section  is  not  qualified 
by  the  previous  part,  but  is  separate  and  distinct.  The 
construction  put  on  the  14  &  15  Vict.  c.  79,  s.  27,  by  the 
learned  Judge,  is  at  variance  with  that  of  Dr.  Luthtngim 
in  the  case  of  the  "Sylph"  {a\  who  pomts  out  that  the 
words  in  the  9  &  10  Vict.  c.  100,  &  9,  **  Due  regard  being 
had  to  the  tide  and  to  the  position  of  each  vessel  in  such 
tide,"  are  purposely  omitted  in  the  14  &  15  Vict  c.  79,  &  27. 
According  to  the  finding  of  the  jury,  the  steam  vessel  was 
further  to  the  starboard  than  it  need  have  been,  but  the 
defendant  is  not  responsible,  because  he  has  done  more  than 

(a)  2  Eccl.  &  Adm.  Rep.  (Spinks)  75. 


EASTER  TEBU,   20   VICT.  101 

the  Act  require&  The  term  ^'fiurway  or  mid-channel" 
only  applies  to  the  centre  of  the  river  where  there  are  tiers 
of  shipping  on  the  sides,  in  other  cases  it  means  the  whole 
nsTigable  channel.  The  provisions  of  the  17  &  18  Vict 
c.  104,  ss.  296,  297,  do  not  alter  the  case. 

BfAETiN,  B. — The  rule  must  be  discharged.  If  the  jury 
had  found  that  the  steam  vessel  was  pursuing  her  course  in 
the  position  which  the  Act  requires,  there  might  have  been 
some  doubt  as  to  the  defendant's  responsibility;  but  the 
jury  have  found  that  the  steam  vessel  was  not  where  she 
ought  to  have  been,  and  moreover  that  the  defendant  was 
guilty  of  negligence. 

Bramwbll,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  Taking  it  upon  the  finding  of  the  jury, 
that  the  steamer  at  the  time  of  the  collision,  was  out  of  the 
fiurway  or  mid-channel  of  the  river,  it  becomes  necessary  to 
look  at  the  17  &  18  Vict.  c.  104,  and  see  what  rule  it  lays 
down.  The  297th  section,  says  that  **  Every  steam  ship, 
when  navigating  any  narrow  channel  shall,  whenever  it  is 
safe  and  practicable,  keep  to  that  side  of  the  fiiirway  or 
mid-ehannel  which  lies  on  the  starboard  side  of  such  ship." 
I  was  inclined  to  think  that  if  a  steam  ship  was  out  of  the 
fiurway  and  more  to  the  starboard,  she  would  be  in  a  better 
position  than  the  Act  required  and  could  not  be  complained 
of;  but  on  consideration  I  think  that  is  not  so.  The  Act 
meant  that  the  steam  ship  should  keep  to  the  starboard  of 
the  fiurway  but  within  it,  and  that  if  she  did  so  she  was  not 
to  be  considered  in  the  wrong:  that  when  out  of  the 
fiiirway  to  the  starboard  she  would  not  be  necessarily  right 
or  wrong.  That  must  be  the  meaning  of  the  Act,  for 
suppose  the  master  of  a  steam  vessel,  in  navigating  the 
river  Thames,  thought  fit  to  go  inside  the  tiers  of  shipping, 
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1857.       and  there  came  into  ooUision  with  a  barge ;  be  might  say, 
^^T^'^^      "  I  am  to  the  starboard  of  the  ftirway  ;**  but  the  roaster 
V.  of  the  barge  might  say,  *^  I  had  no  right  to  expect  that  you 

would  be  there  :*'  so  that  the  former  could  not  be  in  a  better 
position  in  consequence  of  his  being  more  to  the  starboard 
than  the  Act  requires.     Suppose  a  steam  vessel  navigating 
Southampton  water,  instead  of  keeping  within  the  buoys, 
chose  to  keep  nearer  the  shore,  she  would  not  necessarily 
be  in  the  wrong,  and  there  would  be  no  presumption  that 
she  was  in  the  right    It  seems  to  me,  therefore,  that  the 
Lord  Chief  Baron  properly  left  it  to  the  jury  to  say  whether 
the  steam  vessel  was  in  the  fairway  or  beyond  it,  but  in  my 
opinion  their  finding  was  wrong.     The  297th  section  says, 
'*  If  in  any  case  of  collision  it  appears  to  the  Court  before 
which  the  case  is  tried,  that  such  collision  was  occasioned 
by  the  non-observance,  &c«,  of  the  forgoing  rule  as  to  a  steam 
ship  keeping  to  that  side  of  a  narrow  channel  which  lies  on 
the  starboard  side,  the  ovmer  of  the  ship,  by  which  such 
rule  has  been  infringed,  shall  not  be  entitled  to  recover  any 
recompence  whatever  for  any  damage  sustained  by  such 
ship  in  such  collision,  unless  it  is  shewn  to  the  satisfaction 
of  the  Court  that  the  circumstances  of  the  case  made  a 
departure  fix>m  the  rule  necessaiy.**    That  section  does  not 
say  ^  that  side  of  the  fairway  or  nad-^hioinel  which  lies  on 
the  starboard  side,"  but  *Uhat  side  of  a  narrow  channel  which 
lies  on  the  starboard  side:"  it  therefore  tends  to  shew  that 
the  legislature  meant  by  ''fairway  or  mid-channel"  the  same 
thing  as  '*  narrow  channel**    In  this  case,  however,  the 
jury  have  found  that  there  is  a  fiurway  (ur  mid-channel 
as  distinct  from  the  channel  itself,  and  in  my  ofunion  they 
are  wrong  in  that  finding,  because  the  terms  ^'feirway  or 
mid-channel "  mean  every  navigable  part  of  the  river.    If  a 
vessel  is  excluded  bom  navigating  a  particular  part  of  the 
river  by  tiers  of  shipping,  that  part  would  not  be  the  fair- 


RA8TBR   TEBJff,   20  VICT.  103 

waj  or  mid-channel  within  the  meaning  of  the  Act    I        1357.    " 

think  that  the  jury  ought  to  have  found  that  the  fairway  or      ^T""^^ 

mid-channel  extends  as  close  to  the  shore  as  there  is  depth  v- 

^  V088. 

csL  water  on  ordinary  occasions.     If  the  term  *'  fairway  or 

mid-channel "  b  taken  to  mean  some  arbitrary  stream  of 
which  there  is  no  indication,  it  would  be  difficult,  if  not 
impossible  for  persons  navigating  the  river  to  know  how  to 
r^ulate  their  course  so  as  to  comply  with  the  act  of  parlia- 
ment. In  my  opinion  the  fiiirway  or  mid-channel  extends 
to  so  nnich  of  the  river  as  is  commonly  navigable,  but 
the  jury  having  found  the  contrary,  we  are  bound  by  it 
Then  there  was  no  misdirection,  because  the  vessel  was  not 
in  the  place  where  by  the  Act  she  was  under  a  special 
obligation  to  be.  Then  comes  the  question  whether  the 
collision  was  caused  by  the  negligence  of  the  defendant, 
and  the  jnry  have  found  that  it  was. 

Channkll,  B. — The  question  is,  whether  there  was  any 
misdirection.  Irrespective  of  the  statutes  there  was  none. 
But  then  the  case  must  be  considered  with  reference  to  the 
14  &  15  Vict  c.  79,  the  statute  cited  at  the  trial,  and  the 
Merchant  Shipping  Act,  1854  (17  &  18  Vict  c.  104). 
The  latter  Act  separates  into  two  clauses  (296  and 
297)  the  provisions  contained  in  one  clause  (27)  of  the 
fiHiner  Act;  but  there  is  no  material  difference  in  the 
enactments.  As  however  the  14  &  15  Vict  c.  79,  was 
refierred  to  at  the  trial,  it  may  be  more  convenient  to  con- 
sider the  case  with  reference  to  it  now.  It  appears  to  me 
that  two  questions  arise,  first,  what  are  the  circumstances 
which  give  the  master  of  a  steam  vessel  protection  ;  and 
secondly,  what  is  it  that  creates  a  liability.  The  27th  sec- 
tion says,  **  that  the  master  of  any  steam  vessel  navigating 
any  river  or  narrow  channel,  shall  keep  as  far  as  is  practi- 
cable to  that  side  of  the  fairway  or  mid-channel  thereof. 
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1857.       Vfhich  lies  on  the  starboard  side  of  such  vessel.'*    I  agree 
that  it  was  the  doty  of  the  Judge  to  construe  that  part  ol 
the  section,  and  explain  to  the  jury  what  is  meant  by  keep- 
ing <*  to  the  starboard  side  of  the  fidrway  or  mid-channel, 
but  it  was  a  question  for  the  jury  to  say  whether  or  no  the 
steam  yeasel  had  complied  with  the  provisions  of  the  Act. 
I  think  that  a  proper  construction  was  put  on  this  middle 
part  of  the  clause  and  that  the  question  was  properly  left 
to  the  jury,  who  have  come  to  the  same  conclusion  as  I 
myself  should  have  done.     It  is  said  however  that   the 
direction  is  faulty  in  this  respecti  that  the  learned  Judge 
ought  to  have  told  the  jury  that  this  middle  part  of  the 
section  is  not  qualified  by  the  previous  part,  and  that  as 
the  steam  vessel  was  on  the  starboard  side  of  the  fiurway  or 
mid-channel  though  not  within  it,  the  defendant  was  pro- 
tected by  the  Act.     But  I  think  that  the  summing  np  is 
not  open  to  that  objection,  and  that  the  circumstance  of  the 
steam  vessel  being  where  she  was  does  not  afford  her  any 
protection,  and  though  she  might  not,  in  the  case  of  colli- 
sion, be  necessarily  liable  to  an  action,  she  lost  her  protec- 
tion if  the  finding  of  the  jury  is  right.     Then  comes  the 
question  as  to  liability.     In  order  to  determine  this,  it  was 
necessary  that  the  Judge  should  advert  to  the  first  part 
of  the  27th  section,  which  requires  the  master  of  any  vessel 
meeting  another  to  port  his  helm,  so  as  to  avoid  any  risk  of 
a  collision,  regard  being  had  to  the  tide  and  the  position 
of  each  vessel  with  respect  to  the  dangers  of  the  channel. 
The  learned  Judge  did  call  the  attention  of  the  jury  to 
this  part  of  the  section  when  he  left  to  them  the  question 
of  negligence.     For  these  reasons  I  think  that  the  nile 
should  be  discharged. 

Pollock,  C.  6. — I  agree  that  the  rule  ought  to  be 
discharged. 

Rule  discharged. 
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Bu»  A2n>  Wife  o.  Smith.  May  8. 

1  HIS  was  an  action  of  ejectment  to  recover  possession  of  a  testator  by  a 
certain  lands  in  the  parish  of  Berkeley.     Bj  consent  and  Sfo^'thrfr 
onler  of  a  Jadge  the  following  case  was  stated  for  the  iiJ^h^;^^®^ 
opinion  of  the  Court —  desired  should 

be  considered 

Anthony  Wiltshire  at  the  time  of  the  making  of  his  will,  ■>  anneied  to 
and  thenceforward  down  to  the  time  of  his  death,  was  part  of  his  will. 
seized  in  fee  simple  in  possession  of  certain  freehold  land,  fi^hold^d" 
On  the  30th  June,  1818,  he  made  his  will,  and  thereby,  p.Jh'c^hdn*'* 
(after  certain  specific  and  pecuniary  bequests,  and  a  specific  "er^^Sridcd 
devise  to  the  eldest  son  of  his  niece  Elizabeth  Taylor,  and  *j**^jj  J^jJ** 
the  heirs  of  such  eldest  son,  provided  such  son  should  pay  |J>w)>f«  without 

to  each  of  his  brothers  the  sum  of  money  therein  men-  J^^^^JL^'^'l 
tioned,)  Mve  and  devised  the  residue  of  his  real  and  per-  «5*«  *p<*  ^e- 

'  ^  ...  .  vised  the  same 

sonal  estate  to  the  plaintifi^  Elizabeth  Biss  (in  the  said  will  in  manner  and 

.  •  fomi  by  him 

called  Elizabeth  Wiltshire),  in  the  words  following.  given  and  de- 

'^I  give,  devise  and  bequeath  unto  my  niece  Elizabeth  will.    Bjhis 

Wiltshire  all  and  singular  the  rest,  residue  and  remainder  devised  the 

of  my  real  and  personal  estate  and  efiects  of  what  nature,  vv  to^hoM  to 

sort  or  kind  soever,  and  wheresoever  situate  and  being  at  ^'*  ^^^.  **®*'? 

°  and  assigns  for 

the  time  of  my  decease,  to  hold  to  her  the  said  Elizabeth  e^cr :  Provid- 

■^  ^  ^  ed,  neverthe- 

Wiltshire,  and  to  her  heirs  and  assigns  for  ever :  provided  less,  that  in 

case  W. 

nevertheless,  and  my  will  and  meaning  is,  and  I  do  hereby  should  die 
direct,  that  in  case  my  said  niece,  Elizabeth  Wiltshire,  shall  i^me  Xmnv  at 
die  without  lawful  issue  bom  of  her  body  and  living  at  the  decease!  Uien^*^ 
time  of  her  decease,  then  the  above  mentioned  real  and  gh®„]d*grto 
persona]  estate  with  the  appurtenances  so  given  and  devised  *"^  ^  ^^^ 

heirs  and  as- 
sins  ftv  ever :  Provided  also,  that  in  case  W.  and  P.  should  both  die  without  leavine  issue  law- 
rally  horn  of  their  bodies,  then  the  said  land  should  go  to  the  daughters  of  R.  and  F.,  and  their 
heirs.— AUtf,  that  by  the  codicil  P.  took  an  estate  tai 


il. 
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1857.        ^  ^®  ^^  Elizabeth  Wiltshire  shall  go  to  and  be  possessed 
^^-^v^*-^      by  her  sister,  my  niece  Mary  Piatt,  and  to  her  heirs  and 
9.  asrigns  for  ever :  provided  also,  and  my  will  and  meaning 

is,  and  I  do  hereby  further  desire,  that  in  case  my  said 
nieces,  Elizabeth  Wiltshire  and  Mary  Piatt,  shall  both  die 
without  leaving  issue  lawfully  bom  of  their  bodies,  then 
the  same  estate,  with  the  appurtenances,  shall  go  unto  and 
amongst  all  my  other  nieces,  the  daughters  of  Elizabeth 
Reed,  and  the  daughter  of  Hester  Fowler,  and  to  their  heirs 
and  assigns  for  ever,  equally  to  be  divided  between  them 
share  and  share  alike,  as  tenants  in  common,  and  not  as 
joint  tenants." 

On  the  2nd  of  Januaiy,  1819,  Anthony  Wiltshire  made 
a  codicil  to  his  will  in  the  words  following: — ^^This  is  a 
codicil  to  the  last  will  and  testament  of  me  Anthony 
Wiltshire,  o^  &c.,  bearing  date,  &c.,  which  I  desire  may  be 
considered  as  annexed  to  and  be  taken  as  part  thereof;  I 
give  and  devise  unto  my  niece,  Mary  Piatt,  all  that  my 
freehold  estate,  called  Heathfield,  situate,  &c.  I  also  give 
and  devise  unto  my  said  niece,  the  said  Mary  Piatt,  certain 
pieces  of  land  and  a  cottage  (describing  them),  to  hold  the 
said  estate,  cottage,  lands,  &c.,  unto  and  to  the  only  proper 
use  and  behoof  of  my  said  niece  Mary  Piatt,  her  heirs  and 
assigns  for  ever;  provided  nevertheless,  that  in  case  the 
said  Mary  Piatt  shall  depart  this  life  without  leaving  lawful 
issue  of  her  body,  then  I  give  and  devise  the  said  estate, 
cottages,  &C.,  in  manner  and  form  by  me  given  and  devised 
in  and  by  my  said  in  part  recited  wilL" 

The  lands  and  hereditaments  so  devised  to  Mary 
Piatt  by  the  codicil  are  the  lands  sought  to  be  recovered 
in  this  action.  In  the  month  of  January,  1819,  the 
testator  died  without  having  altered  or  revoked  his 
will,  save  in  so  far  as  the  same  is  ahered  by  the 
said  codicil,  and  without  having  altered  or  revoked    the 
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codicil,  and  thereupon  Mary  Piatt,  as  devisee  under  the       1357. 
codicil,  entered  into  possession  of  the  lands  devised  to  hen 
9ie  remidned  in  possession  down  to  the  time  of  her  death. 
By  indenture  dated  the  Ist  of  May,  1823,  made  between 
Mary  Piatt  of  the  first  part,  William  Bead  King  of  the 
second  part,  and  Thomas  Edwards  of  the  third  part,  it 
was  witnessed  that  for  barring   all    estates  tail  and  all 
reversions  and  remainders  thereon  expectant,  &c,  and  for 
asBoring  the  said  lands  in  fee  simple  to  the  use  of  Mary 
natt,  she  did  grant,  baif;ain  and  sell  all  the  said  lands  and 
hereditaments,  &c.,  devised  to  her  by  the  said  codicil  unto 
W.  R.  King  and  his  heirs  and  assigns :   To  the  intent  that 
he  might  become  a  tenant  of  the  immediate  freehold  of  the 
said  lands  and  hereditaments,  &&,  to  the  end  that  a  com- 
mon recovery  might  thereof  be  had  and  suffered ;  and  by 
the  same  indenture  it  was  declared  that,  after  suffering  the 
asid  common  recovery  the  same  should  enure  to  the  use  of 
Mary  Piatt,  her  heirs  and  assigns  for  ever. 

The  recovery  was  afterwards  duly  suffered  in  the  Court 
of  Common  Pleas  at  Westminster. 

On  the  18th  of  September,  1829,  Mary  Piatt  made  her 
will,  and  she  subsequently  made  four  several  codicils 
thereto^  and  by  the  third  of  such  codicils,  bearing  date 
the  7  th  of  January,  1845,  devised  the  said  lands  to  the 
defendant  in  fee  simple. 

On  the  24th  day  of  June,  1854,  Mary  Piatt  died  a 
widow,  and  without  leaving  lawfol  issue  of  her  body,  and 
without  having  altered  or  revoked  the  devise  to  the  de- 
fendant ccmtained  in  the  codicil  of  the  7th  of  January, 
1845,  and  on  her  death  the  defendant  entered  into  posses- 
sion of  the  lands  and  hereditaments  so  devised  to  him,  and 
he  is  now  in  such  possession. 

The  plaintiff,  Charles  Biss,  is  the  husband  of  Elizabeth 
BisB. 
The  question  for  the  opinion  of  the  Court  is,  whether 


Bias 
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1857.        Mrs.  Piatt,  by  suffering  a  recovery  in  1823,  acquired  the 
fee  in  the  lands  and  hereditaments  in  dispute,  so  as  to 
V-  enable  her  to  devise  the  property  to  the  defendant  in  fee. 

Smitr* 

If  the  Court  shall  be  of  opinion  in  the  negative  of  the 
question,  then  judgment  for  the  recovery  of  the  said  lands 
and  hereditaments  shall  be  entered  for  the  pUuntifis.  If 
the  Court  shall  be  of  opinion  in  the  affirmative  of  the 
question,  then  judgment  shall  be  entered  up  for  the  de- 
fendant. 


M.  Smith  (with  whom  was  Gray)^  aigued  for  the  plain- 
tiflb  (a). — It  is  conceded,  that  if  in  a  will  made  before  the 
1st  January,  1838,  there  is  a  devise  of  realty  to  one  and 
his  heirs,  ''and  if  he  die  without  leaving  lawful  issue^ 
then  a  gift  over,  the  words  are  to  be  construed  as  referring 
to  an  indefinite  fUlure  of  issue :  therefore  an  estate  tail  is 
created  by  the  codicil  unless  the  remainder  of  the  will 
shews  that  such  was  not  the  intention  of  the  testator. 
The  rule  as  stated  by  Lord  Kenyan  in  Roe  d.  Sheers  v. 
Jeffery  (b)  applies  here.  **  The  question  in  this  and  similar 
cases  is,  whether  from  the  whole  context  of  the  will  we  can 
collect  that  the  testator  meant  dying  without  issue  living 
at  the  death  of  the  first  taker?  "  Here  the  testator  by  his 
will  devised  his  real  estate,  including  the  land  in  question, 
to  Elizabeth  Wiltshire,  and  in  case  she  should  '*  die  with- 
out issue  bom  of  her  ix>dy  and  living  at  the  time  of 
her  decease,"  then  to  Mary  Piatt  and  her  heirs.  He  goes 
on  to  say,  **  I  desire  that  in  case  Elizabeth  Wiltshire  and 
Mary  Piatt  both  die  without  leaving  issue  lawfully  bom  of 
their  bodies,"  then  the  estate  shall  go  over.  It  b  clear  that^ 
by  the  will,  the  testator  intended  to  give  the  same  estates 
to  both  nieces,  viz.,  estates  in  fee,  with  executory  devises 

(a)  April  29.    Before  PoOock,  aud  Channell,  B. 

C.  B.,  Martin,  B.,  Bramwell,  B.,  (h)  7  T.  R.  5  89. 
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over.     Then  by  the  codicil,  which  he  desireH  may  be  con- 

ndered  *'  as  anDezed  [to  his  will  and  taken  as  part  thereof," 

he  says,  **I  devise"  the  land  in  question  «to  Mary  Piatt        %7 

Smith 
and  her  heirs,  and  in  case  she  shall  depart  this  life  without 


lawful  issue  of  her  body,  then  I  give  and  devise  the 
said  estate  in  manner  and  form  by  me  given  and  devised 
by  my  said  will."    By  the  codicil  the  testator  has  merely 
pot  Mary  Piatt  in  the  place  of  Elizabeth  Wiltshire.     The 
intention  was  to  give  her  an  estate  in  fee,  with  an  executory 
devise  over,  such  as  was  given  by  similar  words  in  the  will. 
In  Sheppard  v.  Lessinffham  (a)  the  testatrix   bequeathed 
certain  bank  stock  to  her  daughter  for  life,  with  remainder 
to  such  child  or  children  of  her  as  should  be  living  at  her 
death,  and  if  she  should  not  leave  any  child,  or  if  all 
children  should  die  without  issue,  then  to  J.  S.      The 
daughter  had  a  son  bom  at  the  time  of  making  the  will. 
The  Court  held  that  they  would,  if  possible,  so  construe 
the  words  '*  dying  without  issue"  as  to  support  the  limitation 
over;  and  reading  them  with  reference  to  the  prior  clause, 
held  that  they  meant  *'  without  leaving  issue  at  the  death 
of  such  children.*'     This  case  comes  within  the  class  of 
cases  where  other  expressions  in  the  will,  added  to  words 
importing  a  failure  of  issue,  shew  that  the  testator  used 
the  words  in  a  restricted  sense.    The  cases  on  the  sub- 
ject will  be  found  in  2  Jarman  on  Wilb,  p.  434  (6).     In 
Prior  on  the  Construction  of  Limitations,  in  which  the 
words  ^ issue"  and  *' child"  occur,  p.  90.,  it  is  said,  *' Another 
daas  of  cases  comprises  those  in  which  there  has  been  in 
the  preceding  part  of  the  will  a  devise  over  on  failmre  of  issue, 
which  (either  by  plain  language  or  by  some  of  the  rules 
I  have  laid  down)  is  considered  as  depending  on  a  failure  at 
some  limited  period,  and  the  testator  afterwards  introduces 
another  gift  by  an  expression,  which  by  itself  would  import 

(a)  Amb.  122.  (h)  2nd  edition. 
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that  such  latter  gift  was  only  to  take  effect  on  an  indefinite 
fisdlure  of  issue:  he  is  sometimesy  in  such  cases^  eonsidered 
as  intending  to  express  by  a  short  form  what  he  has 
before  declared  at  length,  and  the  restricted  instead  of  the 
wdefinite  meaning  is  given  to  the  words.**  In  Kirkpairick 
v.  Kdpatnck  (a),  and  Badford  v.  Radford  (&),  a  sunilar  rule 
of  construction  was  applied  In  Greenwood  ▼.  Verdon  (c), 
under  a  devise  of  real  estate  to  ^A.  and  hb  heirs  and 
assigns  for  ever,  and  fiom  and  after  his  decease  without 
issue  to  be  equally  divided  among  the  then  surviving  lega- 
tees, share  and  share  alike ;"  it  was  held  that  the  gift  over 
must  be  taken  to  refer  not  to  an  indefinite  fiulure  of  issue, 
but  to  a  failure  of  issue  to  take  place  within  the  lives  of  the 
executory  devisees.  Vice  Chancellor  Page  Wood,  in  de- 
livering judgment,  said,  the  question  was  whether  or  not 
there  was  suflScient  on  the  fiice  of  the  will  to  indicate  that 
the  failure  of  issue  referred  to  was  a  &ilure  which  was  to 
take  place  at  a  certain  definite  period,  and  not  a  general 
failure  of  issue ;  and  in  coming  to  the  conclusion  that  there 
was  such  an  indication,  he  relied  on  the  fiu;t  that  it  was 
apparent  on  the  face  of  the  will  that  the  testator  intended 
to  give  a  personal  benefit,  and  not  a  transmissible  interest, 
to  those  to  whom  the  estate  was  limited  in  defiiult  of  issue. 

Hugh  Hill  (with  whom  was  Baymond),  for  the  defend- 
ant— In  construing  wills,  where  there  is  a  fixed  rule 
of  law  for  the  construction  of  certain  expressicms,  great 
confusion,  uncertainty  and  inconvenience  are  caused  by 
attempts  to  follow  the  meaning  of  a  testator  in  a  particular 
instance :  it  is  safer  to  adhere  to  the  known  and  settled 
meaning  of  the  words.  Now,  it  has  long  been  established 
that  the  words  **  dying  without  leaving  lawfiil  issue,**  in  a 

(a)  IS  Ves.  476.  (6)  1  Keen,  486. 

(c)  1  Kay  &  J.  74. 
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deme  of  real  estate,  mean  ao  indefinite  fiuiare  of  issue ; 

bat   in    a    bequest   of  personalty,    they   mean    ^  dying 

without    leaving  issue   living  at  the  death  of  the  first 

taker.**    The  cases  were  considered  and  explained  in  Bam* 

ford  ▼.  Lard^a),  and  Doe  d.  Simpson  ▼.  Si9igmon{b).     In 

Doe  d.  Cadogan  ▼.  Ewart  {c\  Doe  d.  Todd  v.  Duetbury  (d) 

and  Cob  v.  Goble{e),  the  rule  as  first  laid  down  in  Forth 

▼.  Ckapman(f)  was  adopted;  and  the  doctrine  of  Lord 

Keujfon    in  Porter  ▼.   Bradley  {g)    was    disapproved   o£ 

There  is  an  exceptional  case,  where  the  context  shews  that 

the  devise  over  is  to  take  efiect  upon  the  death  of  the 

first  taker,  such  as  where  the  words  are  **  without  leaving 

issue  behind  hinuP    So,  perhaps,  as  in  Chreenwood  v.  Ver* 

dm{h\  where  the  gift  over  was  of  life  estates  to  certain 

legatees  who  would  not  have  been  benefited,  unless  the 

words  were  construed  to  mean  on  **  failure  of  issue  at  the 

death  of  the  fint  taker."    The  plaintiff  seeks  to  supply  the 

words  '*  living  at  the  time  of  her  decease,"  but  words  can 

only  be  changed  or  transposed  where  the  intention  of  the 

testator  cannot  otherwise  be  carried  into  effect,  as  where 

the  words  taken  in  the  order  in  which  they  stand  do  not 

convey  any  meaning,  as  in  Doe  d.  fFolfe  v.  AUcock  (t ),  cited 

1  Jannan  on  Wills,  p.  418. 

M»  Smith  replied. 

Per  CuBiAM. — It  is  not  at  all  clear  that  the  plaintifis 

are  entitled  to  this  property  even  if  the  defendant  has  no 

title. 

Cur.  adv.  vulL 

(a)  14  C.  B.  70S.  (/)  1  P.  WmB.  668. 

(ft)  4  Bing.  N.  C.  833.  (^)  8  T.  B.  143. 

(c)  7  A.  &  £.  636.  (A)  1  Kaj  &  J.  74. 

(lO  8  M.  &  W.  514.  (t)  1  B.  &  Aid.  137. 
(«)  13  C.  B.  US, 
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1857.  ^^^  judgment  of  the  Court  was  now  deliTered  by 


Smith. 


B188 
9.  _  Pollock,  C.  R — This  was  a  special  case  for  the  opiDion 

of  the  Court  and  the  only  question  is,  whether  one  Mar^i 

Platty  by  suffering  a  common  recovery  of  certain   lands 

sought  to  be  recovered  in  this  action  of  ejectment,  acquired 

the  fee  simple,  which  turns  upon  whether  she  had  an  estate 

tail     Mary  Piatt  cliumed  under  a  codicil  to  the  will  of  one 

Anthony  Wiltshire  made  on  the  2nd  of  January,  1819, 

which,  after  reciting  his  will  bearing  date  the  30th  June 

then  last,  and  declaring  his  desire  that  the  codicil  might  be 

considered  as  annexed  to  and  be  taken  as  part  thereof,  gave 

and  devised  unto  Mary  Piatt  certain  freehold  lands,  part  of 

the  residue  of  his  property  devised  by  his  will,  unto  and 

to  the  only  proper  use  and  behoof  of  the  said  Mary  Piatt, 

her  heirs  and  assigns  for  ever:  Provided,  nevertheless,  that 

in  case  the  said  Mary  Piatt  should  depart  this  life  without 

leaving  lawful  issue  of  her  body,  then  he  gave  and  devised 

the  same  in  manner  and  form  by  him  given  and  devised  in 

and  by  his  said  recited  will.     By  his  will  he  had  devised 

the  residue  thus: — '^I  give,  devise  and  bequeath  unto 

Elizabeth  Wiltshire  all  the  residue,  &c.  to  hold  to  her 

the  said  Elizabeth  Wiltshire  and  to  her  heirs  and  assigns  for 

ever:  Provided,  nevertheless,  and  my  will  is,  &c.,  that  in 

case  the  said  Elizabeth  Wiltshire  should  die  without  lawful 

issue  bom  of  her  body  and  living  at  the  time  of  her  decease, 

then  the  said  residue  should  go  to  and  be  possessed  by  the 

said  Mary  Piatt,  her  heirs  and  assigns  for  ever:  Provided 

also,  and  my  will  is,  &c.,  that  in  case  the  said  Elizabeth 

Wiltshire  and  Mary  Piatt  should  both  die  without  leaving 

issue  lawfully  born  of  their  bodies,  then  the  said  residue 

should  go  unto  and  amongst  all  the  daughters  of  Elizabeth 

Reed  and  the  daughter  of  Hester  Fowler,  and  to  their 
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hehrs  and  assigns  for  ever,  share  and  share  alike,  as  tenants        1857. 
in  common  and  not  as  joint  tenants."    Mary  Piatt  suffered      ^'"^ 
a  common  recovery  in  order  to  obtain  the  fee  simple,  and  9. 

the  question  is,  whether  a  devise  by  her  is  valid  as  against 
a  party  claiming  under  the  will. 

The  plaintifia  in  the  ejectment  are  Elizabeth  Wiltshire, 
DOW  Mrs.  Biss,  and  her  husband,  but  we  decline  to  give  any 
opinion  whether  she  would  have  been  entitled  to  the  pro- 
perty assuming  Mary  Piatt  had  not  acquired  the  fee  simple 
by  the  recovery.  It  was  admitted,  in  the  argument  on 
behalf  of  the  plaintiffs,  that  the  devise  by  the  codicil,  of 
itself,  viz.  to  Mary  Piatt  and  her  heirs,  and  provided  she 
should  depart  this  life  without  leaving  issue  of  her  body 
then  over,  would  have  given  her  an  estate  tail.  It  was  said, 
and  said  truly,  that  whatever  might  have  been  the  case 
if  the  question  were  new,  these  words  as  applied  to  realty 
had  by  a  series  of  decisions  been  conclusively  decided  to 
give  such  estate  in  all  wills  made  anterior  to  the  1st  January, 
1838;  a  legislative  meaning  being  imposed  upon  such  words 
in  all  wills  made  subsequently  by  the  statute  7  Wm.  4  & 
1  Vict.  c.  26,  s.  29.  But  it  was  argued  that,  coupled  with 
the  words  in  the  will,  the  devise  to  Mary  Piatt  in  the 
codicil  was  to  be  construed  as  giving  her  a  fee  simple 
with  a  conditional  limitation  over  upon  her  dying  without 
issue  living  at  the  time  of  her  death.  It  was  argued  that 
this  was  clearly  the  meaning  of  the  devise  in  the  will  to 
Elizabeth  Wiltshire,  and  that  the  same  meaning  ought  to 
be  given  to  the  devise  therein  to  Mary  Piatt,  although  the 
words  used  were  '4n  case  Elizabeth  Wiltshire  and  Mary  Piatt 
should  both  die  without  leaving  issue,"  which  of  themselves 
would  give  an  estate  tail  However  this  may  be,  we  do 
not  feel  ourselves  at  liberty  to  depart  from  the  construction 
which  has  been  long  given  to  the  words  used  in  the  codicil. 
They  clearly  of  themselves  give  an  estate  to  Mary  Piatt 

VOL.  n. — N.  a  I  Excu. 
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and  the  heirs  of  her  body,  and  the  limitation  or  limitations 
over  are  after  the  determination  of  that  estate.  We  do  not 
think  ourselves  authorized  to  alter  or  cut  down  the  estate 
by  reason  of  the  words  in  the  wiU,  even  supposing  it  was 
certain  that  Mary  Piatt  did  not  under  the  will  take  an 
estate  tail.  In  our  opinion,  therefore,  Mary  Piatt  took  an 
estate  tail,  and  it  is  the  legal  consequence  that,  by  suffering 
this  recovery,  she  was  enabled  to  devise  the  property  to 
the  defendant  in  fee.     Judgment  is  therefore  to  be  entered 

for  the  defendant 

Judgment  for  defendant 


illay?. 


Atterbury  and  Others  v.  Jarvik. 


To  an  action      X  HIS  was  an  action  for  money  lent,  to  which  the  defend- 
(the  defendant   ant  proposed  to  plead  (inter  alia)  the  following  pleas  as 
termi  of  trrinff  defences  on  equitable  grounds. 
^^^T^       FoBt-As  to  10.000i  parx^el.  &c :  that  the  claim  of  the 

to^aUoiThim^to  pl*^^^^^^*  ^^  ^*'  ^  '^®  ^"*®  relates  to  the  said  sum  of 
plead,  ai  a  de-    10,000/.,  was  and  is  whollv  in  respect  of  monies  from  time 

fence  on  equit-  ¥  r 

able  ffroundt, 

the  following  pleas :— First,  as  to  10,000/.,  parcel,  &c. ;  that  the  claim  of  the  plaintifls  was  in 
respect  of  monies  advanced  by  the  plaintiffs  to  the  defendant  upon  security  of  goods  consigned 
by  the  defendant  to  the  plaintiffs :  that  at  the  time  of  such  advancing  it  was  agreed  between  the 
plaintifls  and  defendant,  that  the  plaintiffs  should  cause  the  goods  so  consigned  to  he  sold  oa 
account  of  the  defendant  for  the  oest  prices  which  could  be  got  for  the  same,  and  out  of  the 
proceeds  retain  the  amount  of  the  monies  so  advanced :  that  we  plaintiffs  might  have  sold  the 
goods  for  prices  more  than  sufficient  to  reimburse  them  the  monies  so  advanced,  but  the  plaintifi 
wrongfully  and  in  violation  of  the  agreement  sold  the  goods  for  prices  less  than  the  best  prices 
which  might  have  been  ffot  for  the  same,  and  by  reason  of  such  wrongful  act  the  plaintiffs  were 
prevented  from  reimbursing  themselves  the  amount  of  the  monies  so  advanced  out  of  the  pro- 
ceeds of  the  sales.^^econdly,  as  to  the  sum  of  5,400iL  parcel,  &c.,  that  the  defendant  consigned 
to  the  plaintiffs  divers  goods,  to  be  by  the  plaintiffs  sola  at  New  York  for  certain  commission  to 
the  plaintiffs  on  that  behalf,  at  prices  not  less  than  the  best  market  price :  that  the  plaiatiffs  not 
regarding  their  duty  in  that  behalf  wTX)ngfully  sold  the  goods  for  prices  less  than  the  best  market 
price,  whereby  the  defendant  sustained  losses  amounting  to  5,400/.  s  that  afterwards  it  wu 
agreed  between  the  plaintiffs  and  defendant  that  they  should  set-off  the  amount  of  such  losses 
against  so  much  money  as  mieht  be  due  from  the  defendant  to  the  plainti& :  that  the  amount  of 
such  losses  is  eoual  to  the  said  sum  of  5,400/.  parcel,  &c.,  which  was  due  from  the  defendant  to 
the  plaintiffs :  that  the  defendant  has  always  been  ready  and  willing  to  set  off  the  amount  of  such 
losses  against  the  said  sum  of  5,400/.  parcel,  &c. 

Qumre :  Whether  the  subject-matter  of  the  pleas  afforded  any  defence  on  equitable  grounds. 
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to  time  leot  and  advanced  by  the  plaintifls  to  the  defendant,        1957, 
npon  security  of  certain  goods  of  the  defendant  of  greater     ^"^^'^"^ 

m  .  ATTBBBtJBT 

▼alae  and  arooant  than  the  monies  so  lent  and  advanced,  v. 

before  and  at  the  time  of  every  such  lending  and  advancing 
by  the  plaintiSs,  and  finom  time  to  time  consigned  by  the 
defendant  to  the  plaintiffs :  that  at  the  time  of  every  such 
lending  and  advancing  by  the  plaintiflb  to  the  defendant, 
it  was  i^jeed  by  and  between  the  plaintiflb  and  the  defend- 
ant, and  evevy  such  consignment  of  goods  was  made  upon 
the  terms,  that  the  plaintifis  should  within  a  reasonable 
time  in  that  behalf  then  next  ensuing  every  such  consign** 
ment  of  goods,  cause  the  said  several  goods  so  consigned 
to  be  sold  for  and  on  account  of  the  defendant  for  the 
best  prices  which  might  then,  at  such  respective  times,  be 
reasonably  got  for  the  same,  and  should  by  and  out  of  the 
proceeds  to  arise  and  be  obtained  by  such  sales  retain  to 
and  reimburse  themselves  the  amount  of  the  several  monies 
80  lent  and  advanced  by  them  to  the  defendant:  that  the 
plaintifis  might  from  time  to  time,  and  within  a  reasonable 
dme  in  that  behalf  next  after  the  making  of  every  such 
conognment  of  goods,  have  sold  the  goods  consigned  to 
them  for  prices  of  greater  amount  than  and  sufficient  to 
sstisfy  and  reimburse  the  plaintifis  the  amount  of  the  several 
monies  so  fifom  time  to  time  lent  and  advanced  by  them  to 
the  defendant  on  such  goods  respectively ;  but  the  plaintifis 
wrongfully,  and  in  violadon  of  the  said  agreement  and  for 
their  own  purposes,  from  time  to  time  sold  the  goods  so 
consigned  to  them  for  prices  less  than  the  best  prices  which 
might,  within  such  reasonable  time  respectively  in  that 
behalf  next  ensuing  every  such  consignment,  have  been  rea« 
tonably  got  for  the  same,  and  by  reason  of  such  wrongful 
act  of  the  plaintifis,  and  not  otherwise,  the  plaintifis  were 
prevented  from  reimbursing  themselves  the  amount  of  the 
several  monies  so  lent  and  advanced  by  them  out  of  the 

I  2 
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1857.        proceeds  which  arose  fW>m  the  sales  of  the  said  goods  so 

Attbrbubt    ^^"^'P*®<J  ^o  them  as  aforesaid. 

«"•  Secondly.^  As  to  the  sum  of  69400/.  parcel,  &c. :  that, 

before  action,  the  defendant  consigned  from  time  to  time 
to  the  plaintifis,  and  the  plaintifis  then  from  time  to  time 
accepted  and  received  from  the  defendant,  divers  goods 
of  great  value,  to  wh  of  the  value  of  10,000/.,  to  be  bj  the 
plaintifls  from  time  to  time  sold  and  disposed  of  at  Mew 
York  in  the  United  States  of  America,  for  certain  com- 
mission and  reward  to  the  plaintifls  in  that  behalf,  at  prices 
not  less  than  the  best  market  price  for  the  same  respec- 
tively: that  the  plaintifls,  not  r^;arding  their  duty  in  that 
behalf,  from  time  to  time  wrongfully  sold  and  disposed 
of  the  said  goods  for  prices  less  than  the  best  market  prices 
for  the  same  respectively,  whereby  the  defendant,  before 
action,  sustained  divers  great  losses,  amounting  to  a  large 
sum  of  money,  to  wit  the  sum  of  5,400/. :  that  afterwards 
and  before  action,  it  was  agreed  by  and  between  the  plain- 
tifls and  defendant  that  they  should  mutually  set  off  and 
allow  the  amount  of  such  losses  so  sustained  by  the  defend- 
ant against  so  much  of  the  money  which,  upon  the  taking 
and  settling  the  accounts  between  the  plaintifiis  and  de- 
fendant, might  be  due  and  owing  from  the  defendant  to 
the  plaintiffs,  as  the  amount  of  such  losses  should  be  equal 
to. — Averments:   That  the  amount  of  such  losses  is  in 
amount  equal  to  the  said  sum  of  5,400/.,  parcel,  &c.,  which 
said  sum  of  5,400/.  was  and  is  a  sum  which  upon  the 
taking  and  settling  of  the  accounts  between  the  plaintifls 
and  the  defendant  was  found  due  and  owing  from  defend- 
ant to  the  plaintifis:  that  the  defendant  has  always  since 
the  making  of  the  said  agreement  hitherto  been  and  still  is 
ready  and  willing  to  set  off  and  allow  the  amount  of  such 
losses  which  the  defendant  has  sustained  against  the  said 
sum  of  5,400/.,  parcel,  &c. 
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Application  had  been  made  to  a  Judge  at  Chambers,  who        1857. 
refused  to  allow  these  pleas,  whereupon  the  present  rule  was    ^^^''^ 
obtuned  for  leave  to  plead  those  with  other  matters.    There  « 

Jabvib. 

was  no  aflSdavit  of  the  truth  of  the  pleas. 

MUward  now  shewed  cause. — The  matter  stated  in 
these  pleas  does  not  afford  any  equitable  defence ;  but  is 
merely  ground  for  an  action  for  negligence.  The  second 
plea  is  similar  to  that  in  Stimson  v.  Hall  (a),  where  the 
defendant  pleaded,  by  way  of  equitable  defence,  that  the 
pbdntiff's  claim  was  for  work  done  by  him  as  a  lighterman ; 
that  in  the  course  of  such  employment  the  plaintiff  agreed 
to  convey  on  a  certain  river  a  quantity  of  coal  of  the  defend- 
ants; that  the  coal  was  utterly  lost  through  the  negligence 
and  improper  conduct  of  the  plaintiff,  and  that  the  cost 
{»ice  of  the  coal  so  lost  was  47/.  0^.  6</.,  which  the  defend- 
ants claim  equitably  to  set  off  against  the  sum  pleaded  to» 
and  say  that  the  said  sums  are  equal  in  amount:  and 
on  demurrer,  it  was  held  that  the  subject-matter  of  the 
plea  could  not  be  pleaded  by  way  of  equitable  defence, 
bat  merely  afforded  ground  for  a  cross-action.  The  Court 
there  pointed  out  the  distinction  between  that  case  and 
Beasley  v.  Darcy  {b\  where  a  landlord,  having  brought 
ejectment  against  his  tenant  for  nonpayment  of  rent,  the 
tenant  was  allowed  to  set  off  a  claim  against  the  landlord 
for  unliquidated  damage,  by  reason  of  a  trespass  committed 
on  the  land.  [PoUock^  C.  B. — Suppose  this  had  been  the 
cue  of  a  pledge  upon  which  the  plaintiff  had  advanced 
money,  and  the  defendant  sued  for  an  injury  to  the  pledge, 
could  the  plaintiff  set  off,  against  the  damages,  the  amount 
advanced  ?  Martin^  B. — The  only  analogous  case  is  that  of 
aset-off  of  judgments;  and  in  Archbold's  Practice,  p.  663, 
9th  ed.,  it  is  said :  *<  The  judgment  offered  to  be  set  off 
(a)  1  U.  &  N.  831.  (h)  2  Scho.  &  Lef.  403,  note. 
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must  ia  genenil  be  actually  in  exiatenoe  at  the  time  o 
making  the  application,  for  the  Court  will  not  allow  costs  t( 
which  a  party  may  probably  be  entitled  in  one  action  to  hi 
set  off  against  costs  to  which  he  is  absolutely  liable  in  another 
Therefore  the  amount  of  a  verdict,  on  which  a  rule  for  f 
new  trial  is  pending,  cannot  be  set  off  against  the  amount 
of  a  judgment. '^  Brantwell,  B. — Could  the  defendant  go  tc 
a  Court  of  equity  and  obtain  an  injunction  absolute  to  sta^ 
the  action?  If  not  these  pleas  cannot  be  allowed*]  On  a  bill 
for  redemption  of  mortgaged  property  in  the  possession  of 
the  mortgagee,  the  latter  will  be  made  to  account  for  all  loss 
and  damage  occasioned  by  his  gross  negligence  in  respect 
of  bad  cultivation  and  non-repair  of  the  mortgaged  pre- 
mises:  Wragg  v.  Denham(a)\  but  that  has  no  application 
to  this  case,  which  is  an  attempt  to  set  off  unliquidated 
damage  against  a  debt     A  Court  of  equity  would  only 
decree  relief  conditional  on  payment  into  Court  of  the 
money  due.     Moreover  the  defendant  is  under  terras  of 
taking  short  notice  of  trial,  and  if  these  pleas  be  allowed  it 
will  be  necessary  to  send  a  commission  to  New  York. 

•  Httgh  HiU  and  Peterson,  in  support  of  the  rule. — 
Although  there  is  no  express  authority  in  poini,  it  is 
submitted  that  a  Court  of  equity  would  in  this  case  grant 
unconditional  relie£  If  there  be  a  course  of  dealing 
between  two  parties  which  results  in  a  debt  and  cross- 
claim  for  unliquidated  damages,  a  Court  of  equity  will 
allow  the  latter  to  be  set  off  against  the  former.  [^Bram' 
wellf  B. — In  Phillimore  on  Jurisprudence,  p.  233,  there 
is  this  comment  on  the  maxim,  **  Dolo  facit  qui  petit  quod 
redditurus  est:" — ^^This  is  the  rule  which  Lord  Mansfield 
endeavoured  to  establish,  and  which,  after  his  death,  was 
immediately  overthrown  by  the  narrow-minded  men  to 

(a)  2  Y.&Col.n7. 


I. 
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whom  the  office  of  Judge  was  confided.     *I  never  will        1857. 
allow,  said  that  Judffe,  who  vainly  tried  to  introduce  some-     ^^-^^ 
thing  like  order  and  principle  in  the  chaos  of  our  truly  «• 

barbaroas  jorisprudence,  the  trustee  to  set  up  his  right 
against  the  cestui  que  trust'  This  drew  down  upon  him 
the  denunciations  of  Lord  Eldon^  who  took  care  that  the 
old  system  so  hideously  favourable  to  the  most  odious 
pettifogging  and  extortion,  so  ruinous  to  all  but  the  most 
opulent  suitora,  and  so  oppressive  even  to  them  should 
be  upheld  in  all  its  deformity.'']  In  cases  where  a  party 
has  some  equitable  ground  for  resisting  his  adversary's 
demand.  Courts  of  equity  have  allowed  an  equitable  set-off, 
when  no  set-off  could  be  had  at  law.  In  Jones  v.  Moore  {a)^ 
certain  consignments  of  oil  were  made  from  Columbo  to 
certain  persons  resident  in  England.  During  the  voyage 
several  of  the  casks  in  which  the  oil  was  contained  leaked. 
Some  part  of  the  oil  which  so  escaped  was  wholly  lost,  but 
the  greater  part  was  collected  together  and  sold  in  one 
mass  by  the  captain,  in  the  course  of  the  voyage,  for  750/. 
The  consignees  then  agreed  to  share  the  proceeds  in  pro- 
portion to  their  respective  losses.  An  action  having  been 
brought  by  the  shipowners  against  an  individual  consignee 
for  freight  and  average,  it  was  held  that  the  latter  could  not 
set  off  his  share  (as  ascertained  by  the  agreement)  of  the 
monies  arising  from  the  oil  sold;  consequently  that  he 
could  maintain  a  bill  in  equity  to  establish  a  right  of 
equitable  set-off.  Clerk  v.  Court  {b)  establishes  the  same 
principle.  Courts  of  equity  have  even  given  a  party  the 
benefit  of  a  legal  set-off,  where,  in  point  of  form,  he  could 
not  avail  himself  of  it  at  law :  Williams  v.  Davies  (c). 
This  principle  of  equity  is  not  confined  to  mere  debts,  but 
extends   to   cases  of  unliquidated  damages  :    Beasley  v. 


r  (a)  4  T.  &  C.  Z6\.  JoMi  ▼.  Moore,  4  Y.  Sc  C.  351. 

IS  (h)  Not    reported :    cited    in  (c)  2  Sim.  461. 

I 
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1857.       Daraf{a\  PiggoU  v.  HlUiams{b).     Unless  these  picas  be 
.^"^^^    '      allowed,  the  defendant  must  resort  to  a  Court  of  equity; 

ATTEftBDRT  . 

9.  and  that  Court  would  direct  an  issue  at  law  to  ascertain 

Jaktib. 

the  damages;  therefore  the  very  inconvenience  will  ensue 
which  it  was  the  object  of  the  statute  to  prevent 

Pollock^  C.  B. — We  are  all  of  opinion  that  the  rule 
ought  to  be  dischai^ged.  If  the  defendant  has  any  claim 
for  damages  of  the  nature  alleged,  that  is  only  the  subject 
of  a  cross  action.  Besides,  as  the  defendant  is  under  terms 
to  take  short  notice  of  trial,  we  ought  not  to  allow  pleas  the 
effect  of  which  would  be  to  render  a  commission  necessary. 

Martin,  B. — I  am  of  the  same  opinion.  Under  the 
particular  circumstances  of  this  case,  it  is  clear  that  the 
defendant  ought  not  to  be  allowed  these  pleas.  But  what 
presses  on  my  mind  with  respect  to  the  pleas  themselves,  is, 
that  to  the  knowledge  of  counsel,  engaged  in  advising  on 
mercantile  transactions,  no  instance  can  be  found  in  which 
a  Court  of  equity  has  interfered  in  a  case  like  the  present. 
The  plaintifis  sue  for  advances  made  on  goods  consigned  to 
them  for  sale,  and  the  defendant  pleads  that  the  plaintifis 
were  guilty  of  misconduct  in  the  sale  of  the  goods  whereby 
the  defendant  sustained  certain  damage,  which  he  claims  to 
set  off  against  the  plaintifis'  demand ;  and  we  are  asked  to 
assume,  though  no  case  to  that  effect  can  be  found,  that 
a  Court  of  equity  would,  under  such  circumstances,  allow 
an  equitable  set-off.  I  cannot  believe  that  any  such  equi- 
table right  of  set  off  exists.  Where  a  person  advances 
money,  if  there  is  no  stipulated  time  for  repayment,  he 
may  sue  instantly  for  the  money :  and  it  would  be  monstrous 
to  tie  up  his  hands  by  a  claim  for  damages,  which  is  only 
the  subject  of  a  cross^ction. 

(a)  2  Scho.  &  Lef.  403,  note.  (b)  6  Madd.  96. 
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Bramwbll,  B. — I  doubt  whether  the  pleas  are  good,  but 

at  all  events  there  is  no  instance  in  which  a  Court  of  equity     ^ 

^  ^     ■'     Attexbdkt 

has  granted  an  injunction  to  stay  an  action  under  circum-  ». 

stances  like  these.  If  the  only  question  was  whether  the 
pleas  are  good  or  bad,  I  should  wish  for  time  to  decide 
that  matter,  and  should  say  that  they  ought  to  be  pleaded 
in  order  that  the  point  might  be  discussed.  Suppose, 
however,  that  this  matter  might  be  the  subject  of  an 
injunction  in  a  Court  of  equity ;  and  that  upon  a  bill  filed, 
and  affidavit  in  support  of  it,  an  injunction  would  be  granted 
until  the  answer  came  in,  still  it  would  only  be  granted 
upon  payment  of  the  money  into  Court,  and  when  the 
answer  was  put  in  and  the  motion  made  to  dissolve  the 
injunction,  the  Court  would  have  all  the  facts  before  it,  and 
80  be  enabled  to  exercise  a  discretion  as  to  whether  it 
ought  to  be  absolute,  and  if  so,  upon  what  terms.  There- 
fore, before  we  allow  these  pleas,  we  ought  to  have  all  the 
materials  before  us  to  enable  us  to  exercise  a  discretion. 
But  no  matter  is  brought  before  us,  except  that  the  defend- 
ant is  under  terms  to  try  at  the  next  sittings,  and  if  these 
pleas  were  allowed  they  would  operate  as  an  injunction 
absolute  without  any  of  those  terms  which  a  Court  of  equity 
would  impose.  Therefore,  assuming  that  the  pleas  are 
good,  it  seems  to  me  that  we  ought  not  to  allow  them, 
more  especially  as  the  defendant  has  a  remedy  by  cross- 
action. 

Channbll,  B. — I  am  not  satisfied  that  these  pleas  con- 
stitute a  good  defence  on  equitable  grounds,  and  if  the 
defendant  were  not  under  terms,  it  might  be  advisable 
to  allow  them  to  be  pleaded  in  order  that  the  matter  might 
be  discussed.  But  this  is  an  appeal  from  the  decision  of  a 
Jadge,  on  an  application,  in  substance,  for  leave  to  plead 
these  with  other  pleas.     That  is  a  matter  for  the  discretion 
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1867.        of  the  Court;  and  the  defendant  being  under  teroM,  in  my 
A^'^^B^      opinion  we  exercise  a  wise  discretion  in  not  permitting 


«•  them  to  be  pleaded. 

Ja&tib.  ^ 


Rule  discharged. 


Henry  Cooper  and  Sarah  Cooper,  Executor  and 
JAy  4.  Executrix  of  W.  Cooper,  v.  Edwin  Woolfitt. 

A  tesutor  de-  X  HE  declaration  all^;ed  that  W.  Cooper,  in  his  lifetime 
oertain  land  &nd  at  the  time  of  his  death,  was  seized  in  fee  of  certain  land 
'<Claypito.**aiid  caU^d  the  **  Claj  pits,"  and  being  so  seized  sowed  the  same 
to^rimd^  with  a  crop  of  com  and  barley,  which  was  growing  thereon 
w.  all  his  |^(  ^^  iJqj^  ^f  ijjg  death ;  and  that  at  the  time  of  the  commit- 
penonai  etute  ^Qg  q(  ^^  grievances  hereinafter  mentioned,  the  plaintiffs,  as 
wbatfoerer  and  executODB,  were  entitled  to  the  said  crop  of  com  and  barlejy 

wbereioever, 

not  therein  which  was  then  growing  on  the  said  land,  and  to  a  right  of 
bequeathed.  wajr,  &C.,  for  the  purpose  of  cutting  and  carrying  away  the 
ipecific  bequest  ^aid  crop  of  com  and  barley ;  that  the  crop  was  ripe  and 
inff^the^luid!  ^^^7  ^o  be  cut;  yet  the  defendant  obstracted  the  said 
thedevisM  of  ^^7*  ^^^  prevented  the  plaintifi  from  entering  and  carrying 
the  land  was      awav  the  Said  com.  &C. 

entitled  to  the  •'  **wu,  w.^ 

emblements  Plea. — That  W.  Cooper,  by  his  last  will,  devised  the  said 

ffrowing  upon 

It  at  the  time     land,  called  the  *'  Clay  pits,"  unto  one  M.  Woolfitt,  to  hold 

of  the  testator's 

decease.  the  Same  to  the  use  of  M.  Woolfitt,  her  heirs  and  assigns 

for  ever,  whereby  M.  Woolfitt  became  seized  of  the  said 
land  called  the  ^^  Clay  pits,"  and  entitled  to  the  crop  of  com 
and  barley  growing  thereon ;  and  that  M.  Woolfitt  being 
so  seized  and  so  entitled  to  the  said  crop  of  com  and  barley, 
the  defendant,  as  the  servant  of  M.  Woolfitt,  committed  the 
supposed  grievances. 

Replication. — That  W.  Cooper,  by  his  will,  gave  and 
devised  the  said  land  to  M.  Woolfitt,  chai^able,  never- 
theless, with  the  payment  of  a  legacy  of  20/.  thereinafter 


WooLnn. 
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bequeathed  to  Samuel  Cooper,  to  hold  the  same,  cbaigeable       1857. 
as  aforesaid,  unto  and  to  the  use  of  M.  Woolfitt,  her  heirs      '^''~*^ 
and  aasigns  for  ever.     And,  by  his  will,  he  gave  and  be-     ^  «• 
queatbed  to  M.  Woolfitt  and  Sarah  Cooper,  in  equal  shares, 
all  his  monies,  securities  for  money,  household  furniture, 
goods,  chattels,  personal  estate  and  effects  whatsoever  and 
wheresoever  not  thereinbefore  specifically  bequeathed  ;  and  by  a 
codicil  to  hb  said  will,  duly  executed,  &C,  he  revoked  the 
said  bequest,  in  favour  of  the  said  M.  Woolfitt,  of  one  half 
part  of  the  residue  of  his  personal  estate  and  effects,  and 
bequeathed  such  one  half  part  to  the  plaintiff,  Henry 
Cooper,  and  afterwards  died  without  altering  his  said  will 
and  codicil  as  to  the  said  bequest,  and  that  the  com  and 
barley  in  the  declaration  mentioned  was  not  specifically 
bequeathed  by  the  will  or  codicil,  or  otherwise. 

The  defendant  demurred  to  the  replication.  He  also 
rejoined: — That  W.  Cooper,  by  his  said  will,  bequeathed  to 
the  said  Samuel  Cooper  the  legacy  of  20/.,  to  be  payable  at 
the  end  of  twelve  calendar  months  next  after  his  decease,  by 
M.  Woolfitt,  out  of  the  close  of  land  called  '<  Clay  pits,*"  &c. 
And  he  also  bequeathed  unto  Joseph  Cooper  absolutely, 
all  that  his  post  windmill,  with  the  sails,  gear  and  appur- 
tenances ;  and  that  the  said  W.  Cooper,  by  his  said  will, 
gave  and  bequeathed  unto  M.  Woolfitt  and  the  plaintiff, 
Sarah  (yooper,  in  equal  shares,  all  bis  monies,  securities 
for  money,  household  furniture,  goods,  chattels,  personal 
estate  and  effects  whatsoever  and  wheresoever  not  therein 
before  specifically  bequeathed,  subject  to  the  payment  of 
all  his  just  debts,  his  funeral  and  testamentary  expences,  as 
well  as  to  the  payment  of  legacies  of  20/.  apiece  unto  James 
Cooper  and  £.  Cooper,  and  he  appointed  them,  the  said 
M.  Woolfitt  and  Sarah  Cooper,  joint  executrixes  of  his  said 
will ;  and  that  the  said  W.  Cooper,  by  his  said  codicil,  charged 
his  aforesaid  mill  and  appurtenances  bequeathed  to  the  said 


124  BXCHEQDER   REPORTS. 

1857.       Joseph  Cooper  with  the  payment  of  the  said  two  legacies 

^^^""^     of  201.  apiece  to  the  said  James  Cooper  and  E.  Cooper, 

«•  in  exoneration  of  his  residuary  personal  estate,  and  he 

appointed  the  plaintiff,  Heniy  Cooper,  joint  executor  with 

the  said  Sarah  Cooper  of  his  will. 

The  plaintiff  demurred  to  the  rejoinder. 

Bittleston,  for  the  defendant — As  between  the  executor 
and  the  devisee  of  a  tenant  in  fee,  the  devisee  is  entitled 
to  growing  crops  as  appurtenant  to  the  land.  The  rule  is 
thus  stated  in  Williams  on  Executors,  p.  634 : — **  The  ex- 
ecutor of  a  tenant  in  fee  does  not  enjoy  the  right  to 
emblements  as  against  a  devisee;  for  if  the  land  itself  is 
devised  the  growing  crops  pass  to  the  devisee,  and  the 
executor  is  excluded.  This  rule  is  founded  on  the  pre- 
sumption that  it  is  the  will  of  the  testator  that  he  who 
tdkes  the  land  should  take  the  crops  which  belong  to  it, 
because  every  man*s  donation  shall  be  taken  most  strongly 
against  himself."  (a)  The  presumption  may  be  rebutted 
by  words  in  the  will  shewing  an  intent  that  the  executor 
shall  have  the  emblements.  Here,  however,  there  are  no 
words  specifically  giving  to  the  executors  property  of  the 
nature  of  growing  crops.  A  general  gift  of  the  personalty 
to  an  executor  has  not  that  effect,  because  it  gives  him 
no  more  than  the  law  would  give  him.  Here  there  is 
nothing  to  shew  that  the  testator  intended,  by  the  general 
words,  to  include  the  emblements.  In  VaiseyY.  Reynolds  {b) 
it  was  held  that  a  gifk  of  all  farming  stock  would  not,  as 
against  the  devisee,  pass  crops  in  the  ground;  and  the 
Master  of  the  Roils,  commenting  upon  Cox  v.  Godsalve  (c) 
and  fFestY.  Moore  (cf),  says,  that  in  those  cases  the  intention 

(a)  5th  Ed.  Citing  Spencer's  (b)  5  Hubs.  12. 

Case,  Winch.  51 ;  Gilb.  £v.  2)4,  (c)  6  East,  604,  n. 

215.  (i)  S  East,  339. 
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that  the  executor  should  have  the  growing  crops  seems  to 
bare  been  inferred  rather  because  the  executor  was  plainly 
meant  to  take  the  whole  personal  estate,  than  from  the  mere  «• 

WOOLFITT. 

force  of  the  words  '^ stock  of  my  farm"  or  ''stock  upon  my 
fium."  But  it  is  clear  that  that  opinion  is  not  well  founded. 
On  referring  to  the  judgment  in  the  case  of  IFest  ▼•  Moore  (a) 
it  appears  that  Lord  Ellenborough  thought  that  the  words 
"stock  upon  my  farm**  were  necessary  to  pass  the  emble- 
ments to  the  executor.  Rudge  ▼.  WinndU  (b)  is  a  decision 
in  accordance  with  West  ▼.  Moore.  The  right  of  an  ex* 
ecutor  to  emblements  is  founded  on  the  notion  that  he 
who  sows  shall  reap;  and  therefore  the  executor,  as  the 
representative  of  a  deceased  tenant  in  fee,  takes  as  against 
the  heir.  But  a  devisee  represents  the  testator  just  as 
moch  as  an  executor  does. 

Joteph  Broum,  for  the  plaintiff. — The  replication  shews 
that  the  testator  bequeathed  to  Henry  Cooper  and  Sarah 
Cooper  all  his  personal  estate  ''not  thereinbefore  specifically 
beqaeathed."  There  is  no  previous  specific  bequest  of  these 
emblements;  therefore  they  passed  to  the  executors  by 
these  words.  [^Pollock,  C.  B. — Emblements  pass  by  a  devise 
of  the  land,  partly  because,  being  a  grant,  the  devise  must 
be  taken  most  strongly  against  the  grantor.  If  the  point 
was  newy  it  might  perhaps  be  argued  that  the  devisee  as 
"  hieres  fiictus"  would  not  take  more  than  the  heir  would ; 
bat  it  has  long  since  been  determined  that  a  devise  is  not 
the  mere  substitution  of  one  person  for  another  as  heir, 
bat  operates  as  a  conveyance.]  The  case  cited  in  Williams 
on  Executors,  from  Roll.  Ab.  727,  pi.  18,  might  apply  if 
there  was  a  devise  of  the  land  and  no  bequest  in  the  will, 
the  terms  of  which  could  include  the  emblements.     But 

(a)  S  East,  339. 

(6)  12  Beav.  367.    See  also  Bhke  y.  Gibbi,  5  Rubs.  13,  n. 
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Cox  ▼.  Godsabe  (a)  and  West  ▼.  Moore  (ft),  as  explained  by 
Sir  John  Leach  in  Vaiuy  ▼•  Reynolds  (c),  shew  that   the 
9.  words  here  used  have  that  effect     There  being  a  clear 

bequest  of  the  whole  personal  estate  to  the  execotors,  that 
is  a  suflScient  indication  of  the  testator's  intention  to  give 
to  them  the  growing  crops. 

Pollock,  C.  B. — The  question  is,  whether,  under  the 
large  words  employed  by  the  testator  in  the  bequest  of 
personalty,  the  growing  crops  are  so  clearly  given  to  the 
legatee  as  to  take  them  out  of  the  operation  of  the  rule  of 
kw  which,  in  case  of  a  devise  of  the  ground  on  which  the 
crops  stand,  pves  them  to  the  devisee.  A  devisee  takes 
more  than  the  heir  would  have  done;  for  he  is  not  **  heres 
factus,"  but  takes  by  conveyance.  He  is  therefore  entitled 
to  everything  which  is  appurtenant  to  the  land,  and  as  snch 
to  all  crops  growing  on  the  land  at  the  time  of  the  testator's 
decease,  unless  it  appears  with  certainty  that  the  testator 
intended  some  one  else  to  take  them.  Here  it  is  impos- 
sible to  say  that  it  is  clear  that  the  testator  intended 
to  give  these  crops  to  the  executors.  I  am  therefore  of 
opinion  that  there  must  be  judgment  for  the  defendant. 

Martin,  6, — I  am  of  the  same  opinion.  The  replica- 
tion shews  that  the  testator  having  given  to  M.  Woolfitt  the 
close  called  **  the  Clay  pits,"  bequeathed  to  H.  Cooper  and 
S.  Cooper  all  his  personal  estate  whatsoever  and  where- 
soever not  thereinbefore  specifically  bequeathed.  It  is  said 
that  this  applies  to  the  crops  growing  on  the  land  in 
question.  But  according  to  the  well  established  rule,  they 
go  to  the  devisee  of  the  land  unless  expressly  given  by 
the  will  to  some  one  else. 

(a)  6  East,  604,  n.  (b)  8  East,  SS9. 

(e)  6  Ran.  12. 
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BaAMWBiiLy  B. — I  am  of  the  same  opinion.     It  is  said        1857. 
that  the  general  bequest  of  the  personal  estate,  not  therein-      ^17"^*^ 
before  ^cifically  bequeathed,  shews  that  the  emblements  «• 

were  not  to  go  to  the  devisee  of  the  land.  But,  in  fact, 
this  amounts  to  nothing,  because  in  eveiy  case  where  an 
executor  is  appointed  all  the  personal  effects  vest  in  him, 

Chamneli«,  B. — I  am  of  opinion  that  the  defendant  is 
entitled  to  judgment  upon  each  of  the  demurrers.  The 
law  is  thus  stated  in  Sheppard*s  Touchstone,  by  Preston, 
p.  472 : — '*  As  between  an  executor  and  devisee  the  emble- 
ments belong  to  the*  devisee,  unless  they  are  expressly 
beqaeathed.**  Here  there  is  nothing  either  in  the  will  or 
the  codicil  to  cut  down  the  effect  of  the  devise  to  M. 
WoolfitL 

Judgment  for  the  defendant. 


LoMAX  V,  Berry.  ^3 

Joyce  had  obtained  a  rule  calling  on  the  plaintiff  to  An  order  that 
diew  cause  why  an  order  of  ChanneUj  B.,  that  the  plaintiff  recover  hit 
recover  his  costs  of  suit,  should  not  be  rescinded.  action  on  a 

The  action  was  on  a  judgment  recovered  in  this  Court  {^^^^^^ 
far  the  sum  of  26/.    Judgment  was  signed  for  want  of  a  ^^.9^*  2* 
plea.    On    an  application  made  ex  parte,  and  without  cannot  be  made 
any  notice  thereof  to  the  defendant  or  his  attorney,  the  «t  chambers, 

,  .  except  upon  a 

plaintiff  had  obtained  the  order  m  question,  made   by  summons  to 
the  learned  Judge  under  the  43  Geo«  3,  c.  46,  s.  4.     A 
sommons  was  then  taken  out  by  the  defendant's  attorney 
calling  on  the  plaintiff  to  shew  cause  why  this  order  should 
not  be  set  aside,  when  the  learned  Judge  stayed  the  pro* 
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1357  cecdii^  to  enable  tbe  parties  to  apply  to  this  Court,  in 
order  that  the  question  whether  such  orders  could  be  made 
by  a  Judge  at  cfaambera,  ex  parte^  might  be  settled. 


BsaftT. 


Barmard  shewed  cause. — ^The  practice  at  chambers  has 
been  to  make  orders*  under  the  section  in  question,  on  ex 
parte  triplications.  The  cases  in  which  a  defendant  is 
subjected  to  costs  in  an  action  on  a  judgment  are  where 
the  defendant  has  no  goods^  and  it  is  necessary  to  bring 
an  action  on  the  judgment  in  order  to  enable  the  plaintiff 
to  take  the  penon  of  his  debtor;  or  where  the  defendant 
pleads  a  fidse  plea  of  nnl  tiel  record.  It  is  a  convenient 
and  inexpenstre  practice  to  make  the  onlers  ex  parte.  In 
all  cases  where  any  fidse  affidavit  is  used  the  order  may 
be  set  aside. 

Joyce,  in  support  of  the  rule. — The  order  cannot  be  made 
ex  parte.  Revell  v.  WkkenU  {a)  shews  that  a  rule  for  costs 
under  this  statute  is  a  rule  nisi ;  and  Fraser  v.  Moses  {b)  is 
to  the  same  effect  In  Archbold's  Practice,  p.  459, 9th  ed., 
it  is  said  that  an  application  for  this  purpose  to  a  judge  at 
Chambers  must  be  made  on  a  summons  to  shew  cause. 
[Martin^  B. — A  similar  question,  arising  under  the  county 
court  Acts,  was  recently  discussed  between  myself  and  my 
brothers  Crompitm  and  ffilles  at  chambers,  and  we  arrived 
at  the  conclusion  that  it  was  a  matter  of  principle  that  a 
summons  must  issue  before  a  hostile  order  for  costs  could 
be  made.] 

Per  CuBiAM. — The  rule  must  be  absolute  to  rescind  the 
order. 

Rule  absolute. 

(a)  3C.  B.  321. 

(6)  4  Scott,  N.  S.  749;  S.  C.  1  D.  N.  S.  705. 
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Thb  Governor  and  Compamt  of  the  New  River, 
brought  from  Chadwell  and  Amwell  to  London,  v. 
The  Commissioners  of  Land  Tax  for  the  Division  of 
Hertford  in  the  County  of  Hertford.  mo^  8. 

il.  RULE  bad  been  obtained  in  this  Court  on  the  part  of  bv  chmrter  of 
the  Governor  and  Company  of  the  New  River,  under  the  thlTf irsvthe 
1  &  2  VicL  c.  68,  8.  2,  calling  upon  the  Commissionere  of  c^*™^  •?"* 
Land  Tax  for  the  division  in  the  county  of  Hertford,  in  *^«  ^^^  '^'^•' 

■^  were  incorpo- 

which  the  parish  of  Great  Amwell  is  situated,  and  also  on  nted,  and  the 

*     ^  ^  New  River, 

the  Comniissioners  of  Land  Tax  acting  for  the  city  of  cutandBtrcam 
London,  to  shew  cause  why  a  writ  of  prohibition  should  tbem  in  fee. 

,     .      ^,  ^  .  I        .  The  shares  of 

not  issue  to  restrain  them  from  assessing  or  levying  any  the  proprietors 
land  tax  upon  that  portion  of  the  New  River  which  is  tolwreal^*^ 
situate  in  the  parish  of  Great  Amwell,  or  the  said  Governor  JJq^  f^^^^ 
and  Company  in  respect  thereof.     On  the  hearing  of  this  £®^^*7  ®' 

contribute 
41,508/.  lOa.  9^^.,  and  the  city  of  London  123^99/.  6<.  Id.  towards  the  land  tax.  fiy  s.  4,  all  the 
laads,  teaements  and  hereditaments,  &c.,  whatsoeter.  lying  within  the  respectiTe  districts  into 
which  Great  Britain  was  apportioned,  and  all  persons,  bodies  politic  and  corporate,  baring  any 
laads,are  to  be  eqnalW  charged  with  a  pound  rate  towwds  the  sum  imposed  upon  such  respectire 
districts.  Bt  the  67tli  section,  all  and  any  persons  having  any  shares  in  the  New  River  are  to 
be  MBCMcd  hy  the  Commissioners  for  the  city  of  London,  and  the  tax  is  to  be  paid  by  the 
nvemor  or  the  treasurer  or  receiver,  to  such  person  as  the  said  Commissioners  should  appoint. 
From  time  to  time  vartous  shareholders  redeemed  the  land  tax  on  their  shares.  The  New  River 
eonmences  in  Hertfordshire,  and  runs  for  three  miles  through  the  parish  of  A.  in  that  county. 
The  river,  as  it  existed  in  1798,  has  never  been  redeemed  nrom  land  tax  except  as  aforesaid. 
The  Company  have  since  that  time  purchased  land  in  Hertfordshire,  the  land  tax  on  the  whole 
of  which,  with  the  exception  of  two  roods  and  ten  perches,  has  been  redeemed.  On  part  of  the 
land  so  purchased,  the  land  tax  of  which  had  been  redeemed,  there  are  two  wells,  from  the  sale 
of  the  water  of  which  the  Company  derive  a  profit. 

Hdd:  Firtt*  that  no  other  land  tax  is  payaole  upon  the  property  of  the  New  River  Company 
as  it  existed  in  1798,  than  that  imposed  oy  the  57th  section,  and  consequently  that  the  river  is 
not  taxsbla  in  Hertfordshire. 

Secondly  .—That  as  to  the  property  since  purchased,  the  land  tax  of  which  had  not  been 
Rdeemed,  that  such  property  contmues  to  be  taxable  in  Hertfordshire. 

Thirdly. — That  the  Company  are  not  liable  to  be  assessed  to  the  land  tax  in  respect  of  the 
ipriogs  inasmnch  as  the  redemption  of  the  land  tax  on  the  land  on  which  the  wells  stand 
relieved  the  land  and  all  its  natural  productions  from  any  further  tax,  though  possibly  at  the 
tine  of  such  redemption  it  might  not  have  been  known  that  such  springs  exited. 

VOL.  II. — N«  S.  K  EXCH. 
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1857.        rule  the  Court  considered  that  the  hcis  should  be  brought 
j^'^'^r^     before  it  in  the  shape  of  a  special  case ;  and  accordingly, 

Ck)MrAifT      after  writ  issued  and  without  pleadings,  the  following  case 
Land        was  Stated  for  the  opinion  of  the  Court. — 
BI0MEB8  By  charter  of  hb  Majesty  King  James  the  First,  dated 

Hkktvokd.     June  21,  1619:    After  reciting  that  by  certain  acts   of 
parliament,  the  mayor,  commonalty  and  citizens  of  the  city 
of  London,  had  liberty  and  were  enabled  to  bring  a  fresh 
stream  of  water  or  New  River  to  London  from  the  springs 
of  Chadwell  and  Amwell  and  other  springs  in  the  county 
of  Hertford,  and   that  the  whole,  entire  and  sole   profit, 
commodity  and  advantage  of  the  said  New  River  had  been 
assigned  to  and  vested  in  Sir  Hugh  Myddelton  and  others* 
who  had  covenanted  with  his  Majesty  that  he  and  his  suc- 
cessors should  have  one  moiety  of  such  benefit,  profit  and 
commodity;  the  said  Governor  and  Company  were  incoiv 
porated  for  the  purpose  of  maintaining  the  said  New  River, 
and  were  empowered  to  hold  lands,  tenements,  rents  and 
hereditaments,   &c.     And  by  the  said  charter,  his  said 
Majesty  did  give  and  grant  unto  the  said  Governor  and 
Company  and  their  successors  the  said   New  River  cut 
and  stream  with  the   appurtenances,  and  all  manner  of 
profits,  advantages  and  commodities  thereof,  or  by  reason 
thereof  in  any  sort  to  be  made,  raised  or  gotten :  to  have, 
hold  and  enjoy  the  said  New  River  cut  or  stream,  and 
premises,  with  the  appurtenances,  to  the  said  Governor  and 
Company  and  their  successors  for  ever ;  and  to  be  holden 
of  the  said  King,  his  heirs,  &c.,  as  of  his  manor  of  East 
Greenwich  in  the  county  of  Kent,  in  firee  and  common 
socage,  by  fealty  and  not  in  chief,  nor  by  knight  service : 
and  did,  by  the  said  charter,  ordain  that  the  said^  Governor 
and  Company,  and  their  successors,  should  well  and  suffi- 
ciently maintain,  repair,  preserve  and  scour  the  said  New 
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River  and  stream,  and  all  the  banks  and  bridges  of  and 
belonging  to  the  same  as  then  it  was ;  and  that  the  said 
Gotemor  and  Company  and  their  successors  might  lawfally 
alter  and  change  the  said  New  River  or  cot,  in,  by  and 
thioogb  any  of  the  grounds  or  soil  of  the  King,  his  heirs 
and  SQccessors,  without  any  impeachment  or  impediment 
whatever. 

The  moiety  belonging  to  the  parties  interested  was 
diWded  into  36  shares,  and  the  moiety  belonging  to  his 
Majesty  was  afterwards  conveyed  by  his  Majesty  to  Sir 
Hof^  Myddleton  and  divided  into  36  shares,  which  were 
distributed  amongst  various  proprietors.  Such  shares  have 
been  decided  to  be  and  have  been  treated  in  fact  as  real 
e8tate.-i— (The  case  then  set  out  parts  of  the  1st,  2nd  and 
3rd  sections,  and  the  4th  and  57th  sections  of  the  38  Gea  3, 
c5(«)). 


(a)  Sect.  4.  «"  And  to  the  end 
the  fbll  aad  entire  sum  bj  this 
Act  cbarged    upon  the  seTeral 
eonnties,  cities,  boroughs,  towns 
and  pkces  respectiTelj  of  Eng- 
land, Wales,    and   Berwick,   as 
aforesud  maj  be  fully  and  oom- 
pletelj    raised  and  paid  to  his 
Htjesty^s  use :  Be  it  enacted,  &c^ 
That  all  and  erery  manors,  mes* 
mages,  lands,  and  tenements,  and 
also  all  quarries,  mines  of  coal, 
tin,  and  lead,  copper,  mundic,  iron 
and  other  mines ;  iron  mills,  fur- 
naces and  other  iron  works ;  salt 
iprings  and  salt  works ;  all  alum 
nines  and  works ;  all  parks,  chaoes, 
vanen,  woods,  underwoods,  cop- 
pices; and  all  fishings,  tithes,  tolls, 
anmiitaes,  and  all  hereditaments, 
of  what  nature  or  kind  soeyer 
tliey  be,  situate,  lying  and  being, 
happening  or  arising  within  the 
•e?eral  and  respectire  counties. 
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dties,  boroughs,  towns  or  places 
aforesaid  respectively,  or  within 
any  parts  of  the  same  as  well  with- 
in ancient  demesne  and  other  li- 
berties and  priyileged  places  as 
without,  within  that  part  of  Ghreat 
Britain,  called  England,  Wales 
or  Berwick  as  aforesaid ;  and  all 
and  every  person  and  persons, 
bodies  politic  and  corporate,  guilds, 
mysteries,  fraternities,  and  bro- 
therhoods, whether  corporate  or 
not  corporate,  having  or  holding 
any  such  manors,  messuages, 
lands,  tenements  or  hereditaments, 
or  other  the  premises,  in  respect 
thereof;  shall  be  charged  with  as 
much  equality  and  indifference 
as  is  possible,  by  a  pound  rate, 
for  or  towards  the  said  several 
and  respective  sums  by  this  Act 
set  or  imposed,  or  intended  to  be 
set  and  imposed,  for  and  upon 
all,  and  every  such  counties,  cities, 
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After  the  coming  into  operation  of  the  38  Geo.  3,  on 
the  5th  of  February^  17999  the  Commissionere  of  Land 
Tax  for  the  city  of  London  made  the  assessment  for  land 
tax  to  the  amount  of  3,600£  in  manner  following  (that 
is  to  saj) :  **Upon  all  and  every  person  and  persons  hamg 
any  share  or  shares  or  interest  in  the  New  BxoerJ* 

From  time  to  time,  since  the  year  1799,  divers  proprieton 
of  shares  in  the  Company  have  redeemed  the  land  tax 
upon  their  shares,  and  the  land  tax  has  been  from  time 
to  time  thenceforth  assessed  by  the  Commissioners  of  Land 


boroughs,  towns  or  other  places 
hereby  charged  therewith  as  afore- 
said/* &c. 

Sect.  57.  *^  And  be  it  enacted, 
bj  the  authority  aforesaid.  That 
all  and  every  person  and  persons 
having  any  share  or  shares  or 
interest  in  any  fresh  stream  or 
running  water  brought  to  the 
north  parts  of  London,  commonly 
called  the  New  River,  or  in  the 
Thames  Waterworks,  on  in  Mary- 
bone  or  Hampstead  Waterworks ; 
or  in  any  office  or  stock 
for  insuring  of  houses  in  case  of 
fire,  or  in  any  lights ;  or  in  the 
stock  or  stocks  for  printing  of 
books  in  or  belonging  to  the  house, 
commonly  called  the  King*s  print- 
ing house,  shall  pay  for  the  same 
the  sum  of  four  shillings  for  every 
twenty  shillings  of  the  full  yearly 
value  thereof  towards  the  said 
sum  hereby  charged  upon  Eng- 
land, Wales  and  Berwick-upon- 
Tweed;  and  they,  and  all  com- 
panies of  merchants  in  London, 
and  the  Bank  of  England,  and  all 
salaries  and  pensions  (taxable  in 
London),  arising  and  payable  at 
the  general  post  office,  and  excise 


office,  charged  by  thb  Act,  shsll 
be  assessed  by  the  Commissionen 
nominated  and  appointed  for  the 
said  city,  or  any  two  or  more  of 
them,  for  their  respective  shsrei 
and  interests  aforesaid,  and  the 
aforesaid  joint  stock  or  stocks,  and 
for  such  salaries  and  pensions ; 
and  the  same  shall  be  paid  by  the 
governors  or  the  respective  trea- 
surers or  receivers  of  the  said 
river-waters  and  waterworks, 
and  of  the  offices  and  stocks  re- 
spectively, to  such  person  or  per- 
sons as  the  said  commissioners,  or 
any  two  or  more  of  them,  shall 
appoint  to  collect  the  same,  and 
be  deducted  at  and  out  of  their 
next  dividend;  and  every  person 
having  any  salary  in  respect  of 
any  office  or  employment  exer- 
cised in  the  ward  of  London, 
where  the  said  post  office  is 
situated,  shall  be  assessed  and  psj 
for  the  same,  in  the  same  ward, 
the  said  rate  of  four  shillings  in 
the  pound  towards  the  said  sum 
by  this  Act  charged  upon  Eng- 
land, Wales  and  Berwick-upon- 
Tweed." 
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Tax  for  the  city  of  London,  in  respect  of  the  residue  of  the 
shares  whereof  the  knd  tax  has  not  been  redeemed,  and 
the  assessment  for  the  year  1853  and  for  the  year  1854, 
were  made  in  the  words  following : — 

LAND  TAX  ASSESSMENT,  1863. 
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Wtdmt,  Ac 

TbtCftro^I^oudfOn 

BoBtaL 

NamMof 
Propctoton. 

• 

Nameaof 
Oocnpleia. 

Nameaor 

Deaoiptlona  of 

Eataiea 

or  Property. 

Soma  Aiaaaanl 

and 

Ezoocratad. 

Soma  Aaaeased 

and  not 

Exonerated. 

£ia,8n  :  IS  :  9 

£S,801  :  «  :  S 
■ot  mMMratod. 

Upoo  an  tml  every  penon  and  penoiif  haTlng') 
any  Shara  or  Sharea  or  Intareat  not  caMnarated  V 
tn  the  Now  Bhrer.                                            J 

RadeaoMd  ftom  S9th  Septr.  IMS, 
By  Rtehard  lianhall. 
Owner  of  Ona  Share,  aay 

£S,166  :  14  :  9 

je460  :  S  :  S 

£59  :  IS  :  7 
£26  :    7  :H 

LAND  TAX  ASSESSMENT.  1854. 
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Namea  of 
Propileton. 


Namea  of 
Oocapii 


Nameaor 

Deaeriptiona  of 

EaUtea 

or  Property* 


Upon  all  and  erery  peraon  and  peraona  baling') 
any  Share  or  Sharea  or  Intereat  In  the  New  \ 
BiTer.  J 


Soma  Aweaaed 

and 

Exonerated. 


£S,219  :  10  :  4 


Soma  Aaseaaed 

and  not 

Exonerated. 


£407  i  9  :  S 


The  sums  firom  time  to  time  assessed  have  always  formed 
part  of  the  sum  of  123,399/.  6«.  Id.,  directed  to  be  levied 
in  the  city  of  London. 

Part  of  the  undertaking  and  works  has  always  consisted 
of  a  reservoir  occupying  a  space  of  about  6|  acres  of  land, 
atuate  in  Clerkenwell  in  the  county  of  Middlesex,  but 
sQch  reservoir  and  land  have  never  been  assessed  to  the 
land  tax  in  the  county  of  Middlesex  or  otherwise,  unless  it 
was  included  in  the  foregoing  assessments. 

The  New  River  passes  through  the  parish  of  Great 
Amwell,  in  the  county  of  Hertford,  to  the  extent  of  three 
miles  in  length,  and  the  Company  have  never,  until  the 
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making  of  tbe  imte  liereinafter  mentioned,  been  assessed  (o 
the  land  Ux  in  respect  of  die  New  River  in  the  parish  of 
Great  AmweD,  or  in  any  odier  parish  or  place  duough 
which  die  New  River  pttsea,  or  ebewhere,  unless  by  the 
asKaments  hereinbefore  set  oot  thej  have  been  so  assessed 
in  London ;  hot  die  CommisaonerB  of  Land  Tax  acting 
for  the  division  in  which  the  said  parish  of  Great  Amwell 
18  sitoate,  have  by  the  austssment  made  by  them  on  the 
19di  of  Aogust,  1854,  for  die  parish  of  .Great  Amwell, 
chaiiged  die  Company  to  die  land  tax  for  that  parish  in 
respect  of  so  much  of  the  New  River  as  is  situate  in  that 
parish,  in  manner  foUowingt 


u^ 

PRifriilat& 

-^ 

Prapcrty. 

£M0 

NtwBlw. 

Hew  BItw  Cooipaiiy. 

WOwmr. 

17  :« 


The  hnd  tax  assessment  for  1854  in  the  parish  of  Great 
Amwell  was  a  new  and  revised  aaseasment,  made  in  con- 
aeqoence  of  the  defects  of  the  previous  assessment,  which 
omitted  not  only  the  New  River  but  other  properties  ^ 
for  instance,  the  vicar  of  the  pariah  for  his  tithes  and  the 
owners  of  all  the  houses  but  one  at  Hertford  Heath* 

The  original  bed  of  the  New  River  in  the  pai»b  of 
Great  Amwell,  with  the  addition  thereto  gained  by  accretion 
previous  to  1799,  has  not  been  redeemed  from  land  tax  any 
fuither  or  otherwise  than  herein  appears,  but  the  width  has 
been  further  inoreased  since  the  year  1799  by  die  purdiase 
of  adjoining  lands  which  now  form  part  of  the  bed  of  the 
river  and  the  banks  thereof,  and  die  said  river,  indoding  the 
banks,  now  occupies  about  15  acres  of  land  in  the  parUiy^^ 
fall  annual  value  whereof,  for  ordinary  purposes,  does  no 
exceed  60t,  but  the  whole  of  the  land  purchased,  except 
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two  roods  and  ten  perehesy  was  redeemed  from  land  tax 
before  the  19th  of  August,  1864. 

In  part  of  the  land  purchased  by  the  Company  in  the     Oompavt 
parish  of  Great  Amwell  are  two  powerful  wells,  the  water        Land 

Tax  CoMMfB* 

of  which  they  raise  and  pour  into  the  New  River  (a).  biokbbs 
The  Company  supply  seventeen  of  the  inhabitants  of  the  HnxfOBD. 
parish  with  water,  which  water  was  supplied  from  the  New 
River  previous  to  the  acquisition  of  the  said  wells,  but  has 
since  been  supplied  from  the  said  wells.  The  water  rents 
received  by  the  Company  from  the  inhabitants  of  the  parish 
of  Great  Amwell,  amount  to  12L  15tf.  per  annum. 

The  amount  of  6002.  at  which  the  said  Governor  and 
Company  have  been  assessed  was  at  the  rate  of  200Z.  a  mile, 
which  vrould  make  the  amount  of  the  assessment  600L 
Deduction  has  been  made  in  respect  of  such  land  purchase4 
as  has  been  redeemed  from  land  tax. 

The  Company  have  for  several  years  been  assessed  to  the 
poor  rate  of  the  parish  of  Ghreat  Amwell  in  600^,  which 
amount  was  confirmed  by  the  Court  of  Quarter  Sessions 
on  an  appeal  by  the  Company,  and  has  ever  since  been 
acquiesced  in  by  them. 

The  whole  length  of  the  New  River,  from  its  spring  in 
the  country  to  its  terminus  in  Clerkenwell,  is  37  miles. 

The  net  profits  of  the  Company,  with  rents  of  real 
estates  and  other  sources  of  income  for  the  year  1854, 
divided  amongst  the  shareowners,  amounted  to  the  sum  of 
60,912J1,  of  which  sum  about  A5fiO0L  was  exclusively  for 
profits  fit>m  the  said  river. 

The  Court  is  to  be  at  liberty  to  draw  any  inference  of 
fact  which  a  jury  might  have  done. 

The  questions  for  the  opinion  of  the  Court  are : — 

IliBt. — Whether  that  part  of  the  New  River  passing 

(a)  It  waa  admitted  that  these  purdiased  property,  the  land  tax 
wells  stood  upon  that  part  of  the     upon  which  had  been  redeemed. 
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1857.       through  and  situate  within  the  said  parish  of  Great  AmwelU 
NbwRiyse   ®^  *^y  portion  thereof,  is  rateable  to  the  land  tax  in  the 
CoMPAHT      county  of  Hertford  ? 

"^^^^  Secondly. — ^If  so  rateable,  to  what  extent  and  upon  what 

TaxCommis-       ,  /  "^ 

8I0MBK8      principle  is  the  same  rateable? 

FOR 

HsxTroxD. 

Byks,  Seijt.y  (with  whom  was  Field),  argued  for  the 
plaintifls  (a). — The  questions  in  this  case  arise  under  the 
4th  and  the  57th  sections  of  the  38  Geo.  3,  c.  5.  By  the 
scheme  of  taxation  contained  in  that  Act,  (sect.  2),  a  gross 
sum  is  to  be  raised  from  the  several  counties,  &c.,  in 
England,  Wales  and  Berwick-upon-Tweed,  in  certain  pro- 
portions. A  certain  fixed  sum  is  assessed  upon  the  city  of 
London,  and  another  such  sum  on  the  county  of  Hertford. 
By  the  57th  section  **  all  and  every  person  and  persons 
having  any  share  or  shares  or  interest  in  any  fresh  stream  or 
running  water,  brought  to  the  north  parts  of  London,  com- 
monly called  **  The  New  River,"  or  in  the  Thames  Water- 
works, or  in  Marylebone,  or  in  Hampstead  Waterworks,  or 
in  any  office  or  stock  for  insuring  of  houses  in  case  of  fire, 
or  in  any  lights,  or  in  the  stock  or  stocks  for  printing  of 
books,  in  or  belonging  to  the  house  called  the  King's  Print- 
ing House,  shall  pay  for  the  same  the  sum  of  four  shillings 
for  every  twenty  shillings  of  the  full  yearly  value  thereof, 
towards  the  said  sum  hereby  chaiged  upon  England,  Wales 
and  Berwick-upon-Tweed ;  and  they  and  all  companies  of 
merchants  in  London  *  *  shall  be  assessed  by  the  Com- 
missioners nominated  and  appointed  for  the  said  city,  &c., 
for  their  respective  shares  and  interests  as  aforesaid,  && ; 
and  the  same  shall  be  paid  by  the  governors  or  the  respec- 
tive treasurers  or  receivers  of  the  said  river,  waters  and 
waterworks,  and  of  the  said  offices  and  stocks  respec- 
tively *  *  and  be  deducted  at  and  out  of  their  next 
(a)  April  29.  Before  PoUoek^  C.  B.,  Mariin,  B.,  and  Chamiea,  B. 
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dividend''    This  section  Ukes  the  New  River  out  of  the 

operation  of  the  63rd  section,  which  provides  that  tenements    ^^^  rivie 

shall  be  rated  and  assessed  in  the  places  where  they  lie,     Compakt 

and  not  elsewhere.    But  for  this,  the  New  River  proprietors        Laxd 

T        TAxComiis- 
wooid  have  been  rateable  in   HertfcMrdshire.     The  New      noMSRs 

River  was  made  under  the  powers  given  by  3  Jac.  1,  c.  18,    Hsbtvoed. 
by  which  the  lord  mayor,  commonalty  and  citizens  of  Lon- 
don are  to  have  and  take  the  ^*  use  and  liberty  of  such  and 
80  much  ground  as  shall  contain  ten  foot  in  breadth  and 
not  above,  during  and  by  all  the  length  as  the  said  new 
channel,  cut  or  river,  shall  pass  for  the  conveying  of  the 
nud  water  from  the  said  springs  to  the  city  of  London, 
leaving  the  inheritance  of  the  new  cut  in  the  owners 
thereof."    [Pollock,  C.  B.— They  are  occupiers  of  the  bed 
of   the   cut  by  their  water.]      In  Drybutter  v.  Bartho- 
lomew (a),  a  husband  was  seised  in  right  of  hb  wife  of  a 
share  of  the  New  River  water,  and  it  was  held  that  the 
wife  could  not  be  barred  without  fine.    It  appears  from 
Lord  ToumMend  ▼•  Ash  (b\  and  the  note  to  Lord  Stafford  v. 
Buckley  {c\  that  fines  have  ordinarily  been  levied  of  New 
River  shares.    The  individual  corporators  have  the  property, 
the  corporation  having  only  the  management  of  it,  as  was 
pointed  out  hjAUerion,  B.,  in  delivering  the  judgment  of 
the  Court  in  Bligh  v.  Brent  (cf).     The  shares  being  taxed 
at  4s.  in  the  pound,  the  property  is  taxed  at  the  outside 
value  at  which  realty  can  be  assessed  under  these  Acts: 
42  Gea  3,  c.  1 16,  s.  18L    No  injustice  is  done  to  the  people 
of  Hertfordshire  by  holding  that  the  Governor  and  Company 
of  the  New  River  are  not  taxable  in  Hertfordshire,  because 
at  the  time  of  the  adjustment  of  the  sums  to  be  paid  by  each 
county,  a  less  sum  must  have  been  assessed  upon  the  counties 
of  Hertford  and  Middlesex  and  a  greater  sum  on  the  city  of 

(a)  2  P.  Wms.  127.  (c)  2  Yes.  Sen.  182. 

lb)  3  Atk.  896.  (<0  2  Y.  &  C.  268, 295. 
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1857.        London :    the  valoe  of  the  Mew  River  being  taken  into 
•eooont  in  fixing  the  {Hxyportions  of  the  tax  to  be  paid  by 
the  ci^  of  London  and  the  counties  of  Middlesex  and 
Hertford  respecdyely.    As  to  the  occupation  of  the  bed  of 
the  river,  there  is  no  assessable  value  except  that  in  respect 
of  which  the  shareholders  are  anessed  in  London.     If, 
therefore,  the  aaseasment  in  Hertfiirdshire  is  to  stand,  the 
property  will  pay  a  double   tax. — ^Then,  as  to  the   two 
roods  and  ten  perdies  purchased  by  the  Company,  the 
land  tax  of  which  has  not  been  redeemed.    It  is  dear,  as  to 
such  accidental  accretions  as  might  be  caused  by  the  filling 
in  of  the  banks,  and  the  gradual  enlargement  of  the  water- 
course   by  that  means,  the  principle  *'de  minimis  non 
curat  lex"  would  apply.     [PoOoekf  C.  B. — That  would 
apply  only  with  respect  to  gradual  accretions  not  appreci- 
able except  after  the  lapse  of  time.]    If  the  land  is  laid 
into  the  New  River  so  that  it  has  become  part  of  the  New 
River,  it  must  be  assessed  in  London. — Allien,  as  to  the 
wells,  the  assessment  here  is  on  the  New  River,  but  these 
wells  are  no  part  of  the  New  River. 

Huffh  HOI  (with  whom  was  LuA),  fcHr  the  defendants. — 
By  the  8rd  section  of  88  Gea  3,  c.  6,  there  is  an  assess- 
ment of  4«.  in  the  pound  on  permynal  property.  The  57th 
section  makes  each  penon  haomg  any  share  or  ihares  in  the 
New  River  Company  taxable  in  respect  of  the  profits.  The 
section  says  nothing  about  any  tax  on  the  New  River  itself. 
Difierent  language  is  used  in  the  70th  section,  by  whidi  tiie 
waierwarks  in  die  borough  of  Southwark  are  to  be  rated 
in  Southwark.  By  the  12th  secdon  of  the  42  Geo.  3, 
c.  116,  proprietors  of  canals  or  other  navigations,  or  other 
woiks  of  public  udlity,  &a,  may  contract  for  the  redemp- 
tion of  the  land  tax  charged  as  well  on  tolls  and  other 
profits  arising  fit>m  such  canals,  &c.,  or  other  such  works  of 
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pobSc  otilitj,  tt  on  any  measoages,  lands,  tenements  or       ig57. 

hefeditaments  bekmging  thereto.    The  1 3th  section  pro-    ^^^^^ 

▼ides,  that  persons  haying  any  share  in  the  New  Rirer     Oompavt 

or  in  the  Thames  Waterworks,  &c..  may  contract  fer  the        Lakd 

•^  Tax  Covins. 

ledemption  of  the  tax  chaiged  by  way  of  land  tax  upon       novBas 
such  their  respectiye  shares,  interests,  joint  stock  and  stocks,    Hibtiobd. 
and  profits  aforesaid.   In  these  sections  a  distinction  is  made 
between  the  tax  on  the  joint  stock  and  that  on  the  land  itself* 
[Marim,  R — ^The  intention  of  the  67th  section  seems  to  be 
that  there  should  be  but  one  assessment  on  the  gross  pro- 
ceeds of  the  property.]    The  real  object  was  that  the  tax 
should  be  ccdlected  without  the  necessity  of  following  each 
indiyidoal  proprietor.    The  nature  of  the  assessment  is  not 
sltered  by  the  mode  of  collection.     [FMock^  C.  B. — ^If  the 
defimdants' construction  is  correct,  the  case  shews  that  it  has 
taken  a  oentuiy  and  a  half  to  find  it  out    It  is  sometimes 
ssid  that  a  blunder  consecrated  by  length  of  time  must  be 
amended  by  the  l^slature.    If,  howeyer,  the  language  of  the 
Act  was  plain,  we  might  adhere  to  it  in  spite  of  usage  and 
even  deckions:  O^ComuM  y.  The  Qiaeen  fa).]    It  may  be  sug- 
gested that  the  right  of  the  Company  is  a  mere  easement ; 
andf  therefore,  that  the  tax  is  chaigeable  on  the  persons  to 
whom  Buch  easement  is  granted.    But  the  charter  grants 
the  ri^t  to  be  held  in  fi'ee  and  common  socage.    [Martmy 
B. — ^If  the  defendants'  argument  is  well  founded,  the  land 
tax  must  still  be  paid  upon  the  whole  before  any  proprietor 
can  get  his  Aare  of  the    profits,  notwithstanding    the 
redemption  by  indiyidual  proprietors  of  the  land  tax  on 
their  shares.]    It  is  not  contended  that  the  land  should  be 
rated  at  more  than  the  rental  at  which  it  might  be  let 
to  a  tenant,  or  at  such  a  rent  as  might  be  obtained  for 
it  if  it  were  not  in  the  occupation  of  the   New  Riyer 
Company.     {PoUoch^  C.  B. — If  it  is  to  be  rated  at  all  in 

(a)  IICL&F.  155. 
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Hertfordshire,  the  value  at  which  it  must  be  rated  must 
be  the  share  of  profits  realized  in  respect  of  the  property 
there.     The  land  is  worth  nothing  except  as  a  waterway, 
and  as  a  waterway  it  is  assessed  in  London.]    The  12th 
and  the  49th  sections  of  the  42  Gea  3,  c.  116,  make  pro- 
vision for  the  redemption  of  the  land  tax  on  the  me8su^;es, 
&c.y  of  companies  such  as  the  New  River  Company,  apart 
from  the  tax  on  the  shares  in  the  joint  stock.     [Martin^  B. 
— The  case  of  the  New  River  Company  is  quite  peculiar: 
it  is  a  chartered  Company,  the  members  of  which  are  held 
to  be  seised  of  the  proper^:  I  believe  that  there  is  no 
other  corporation  in  the  Kingdom  similarly  circumstanced.] 
— ^Then,  as  to  the  wells,  the  Company  are  liable  to  be 
chaiged  with  land  tax  on  account  of  the  profits  made  by  the 
sale  of  the  water.    In  Tlte  Charing  Crass  Bridge  Company  v. 
Mitchell  (a)i  it  was  held  that  the  Company  were  chargeable 
to  the  land  tax  in  respect  of  the  tolls  taken  firom  persons 
passing  over  the  bridge  in  the  parish  where   the  land 
was  situate,  notwithstanding  the  owners  of  the  soil,  before 
the  erection  of  the  bridge,  had  redeemed  the  land  tax. 
[Martin,  B. — In  that  case  an  entirely  new  property  was 
created.     The  case  was  decided  in  the  Court  of  Queen's 
Bench  upon  the  authority  of  The  VauxhaU  Bridge  Company 
V.  Sawyer  (b).     Here  the  profits  on  the  sale  of  the  water 
are  merely  part  of  the  profits  of  the  land.] — ^As  to  the 
small  portion  of  land  purchased,  the  land  tax  upon  which 
has  not  been  redeemed ;  the  Company  by  purchasing  this 
land  made  themselves  liable  to  be  taxed  in  the  county  where 
the  land  is  situated. 


Byles,  Seijt,  in  reply. — There  are  many  instances  in  the 
38  Geo.  3,  c  5,  besides  the  57th  section,  in  which  land  in 
one  place  is  to  be  taxed  in  another.     As  to  the  after 

(a)  4  £.  ft  B.  549.  (6)  6  £xch.  504. 
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parchaaed  land  there  may  be  some  injustice :  but  it  would 

be  quite  as  great  an  injustice  to  make  the  Company  pay 

twice  in  respect  of  such  land     If  half  a  county  were  bought      Compart 

by  the  New  River  Company  there  miirht  be  ground  for        Land 

;  ^  ^  .  .     TaxComiiii. 

applying  to  the  legislature  to  correct  any  injustice.     This       biohbm 

small  purchase  of  two  roods  is  nearer  to  the  case  of    HBanoBP. 

accretion. 

Cur.  adv.  vuU. 

The  jadgroent  of  the  Court  was  now  delivered  by 

PoLi^ocK,  C.  B. — This  is  a  special  case  for  the  opinion 
of  the  Court  and  the  question  for  our  judgment  is,  whether 
a  part  of  the  New  River  which  passes  through  and 
is  situate  within  the  parish  of  Great  Am  well  in  Hertford- 
shire, or  any  part  thereof,  is  rateable  to  the  land  tax  in 
Hertfordshire.  By  a  charter  of  King  James  the  Ist,  made 
in  1619,  which  recited  that  the  mayor,  commonalty  and 
citisens  of  London  had  the  liberty  to  bring  the  New  River 
to  London  from  the  springs  of  Chadwell  and  of  Amwell  in 
the  county  of  Herts,  and  that  the  said  liberty  and  the  profits 
thereof  had  been  assigned  by  them  to  Sir  Hugh  Middleton 
and  others,  and  that  the  latter  had  by  deed  covenanted  that 
his  Majesty  the  King  should  have  one  moiety  of  the 
profits  of  the  undertaking:  the  Governor  and  Company 
were  incorporated  and  the  New  River  granted  to  them  in 
fee.  The  moiety  of  the  profits  reserved  to  the  Governor 
and  Company  was  divided  into  36  shares.  The  Crown 
afterwards  granted  the  other  moiety  to  the  New  River 
Company,  which  was  also  divided  into  36  shares.  The 
72  shares  so  created  have  ever  since  been  held  by  various 
proprietors,  and  have  been  decided  by  the  Courts  of  law 
and  equity  to  be  real  estate. 

In  the  year  1798  the  land  tax,  which  before  that  time 
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1857.        had  been  annual,  was  made  perpetuaL    This  was  done  by 
^y^""!^      the  statute  38  Geo.  3.  c.  60,  which  at  the  same  time  made 

riswiuTn 

CoMPAifT      the  tax  subject  to  redemption.    The  statute  which  imposed 

Laud        the  tax  so  made  perpetual  was  the  38  Greo*  3,  c  5,  and  the 

8I0SSM      present  question  depends  upon  its  provisions,     \ihat  Act 

HmroftD.  enacted  that  a  sum  of  2,037,627/.  9s.  Oj^dL  should  be  levied  in 
Great  Britain;  and  apportioned  aliquot  portions  of  this  sum 
upon  the  various  counties,  and  also  upon  various  cities  and 
towns  and  districts  in  England  and  Wales  and  Scotland. 
The  county  of  Hertford  (the  borough  of  St  Albans  being 
excepted,  which  was  separately  rated)  was  to  contribute 
41,5082. 10«.  did.  The  city  of  London  123,399/.  6^.  7d.,  and 
the  county  of  Middlesex  (certain  places  being  excepted 
«nd  separately  charged)  107,602/.  Us.  Id.  By  the  4th 
section,  it  was  provided  that  all  the  lands,  tenements  and 
hereditaments,  &c,  whatsoever,  lying  within  the  respective 
districts  into  which  Great  Britain  was  apportioned,  and  all 
persons,  bodies  politic  and  corporate,  having  any  lands, 
&c.,  should  be  equally  charged  with  a  R  rate  towards  the 
sum  imposed  upon  such  respective  districts. 

By  the  57th  section  it  was  enacted,  that  all  and  every 
person  having  any  shares  in  the  New  River  should  be 
assessed  by  the  Commissioners  for  the  city  of  London,  and 
the  tax  should  be  paid  by  the  governors,  or  the  treasurer  or 
receiver,  to  such  person  as  the  said  Commissionen  should 
appoint,  and  be  deducted  out  of  the  next  dividends.  By 
the  58th  section  a  power  is  given  in  case  of  non-payment 
to  distrain  upon  the  governor  or  treasurer. 

Upon  the  act  of  parliament  coming  into  operation  the 
Commissioners  for  the  city  of  London  made  an  assessment 
of  3,600/.,  **  Upon  all  and  every  person  or  persons  having 
any  share  or  shares  or  interest  in  the  New  River."  From 
time  to  time  various  of  the  shareholders  redeemed  their  land 
tax,  and  the  assessment  for  1856  was  upon  all  and  every 
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penon  &c.,  as  before,  bat  sUting  that  3,219/.  lOt.  Ad.,  put  1867. 
of  the  sum  assessed,  was  exonerated,  and  4072.  9i.  Sd.  not 
exonerated.  The  sum  pud  by  the  New  River  shareholders 
has  always  formed  part  of  the  sum  imposed  upon  the  city 
of  London.  The  New  River,  as  it  existed  in  1798,  com- 
menced in  Hertfordshire  and  ran  for  three  miles  through 
the  parish  of  Great  Amwell,  and  was  never  assessed 
towards  the  contribution  of  the  county  of  HertfcMrd  until 
1854,  when  an  assessment  was  made  of  21L  i7s,  6d»  upon 
the  Governor  and  Company  to  the  land  tax  for  the  parish 
of  Great  Amwell,  in  respect  of  so  much  of  the  New  River 
as  was  situate  in  that  parish.  The  river  as  it  existed  in 
1798,  has  never  been  redeemed  from  land  tax,  except  by 
the  shareholders  as  before  mentioned.  Since  that  time  the 
Governor  and  Company  have  purchased  about  15  acres  of 
hmd  in  the  parish  of  Great  Amwell  which  they  have  added 
to  the  river.  The  land  tax  in  respect  of  the  newly  pui^ 
chased  property,  with  the  exception  of  two  roods  and  ten 
perches^  has  been  redeemed.  In  part  of  the  land  so  pur- 
chased there  are  two  wells,  and  the  Governor  and  Company 
supply  some  of  the  inhabitants  of  Amwell  with  the  water 
from  these  wells,  and  receive  a  water  rent  of  122.  I5s,  per 
annun. 

Three  questions  were  aigued  before  us. — First :  Was  the 
New  River  as  it  existed  in  1798,  when  the  Land  Tax  Act 
paaaed,  liable  to  contribute  to  the  land  tax  in  the  parish  of 
Amwell?  Secondly:  Was  the  land  since  purchased  by 
them  liable  ?  and  Thirdly :  Were  the  springs  in  the  newly 
purchased  land  liable  ? 

As  to  the  last  question,  it  was  stated  by  my  Brother 
Bykt  that  these  springs  were  in  the  land  of  which  the 
ittid  tax  had  been  redeemed,  and  it  was  agreed  by  Mr. 
Bugh  Hill  that  this  was  to  be  taken  to  be  so,  except  we 
were  informed  to  the  contrary.  We  have  not  been  so 
infonned ;  and  assuming,  therefore,  that  the  land  tax  has 
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1857.        been  redeemed,  we   think   the   GoTemor  and  Company 

NiwRiTKR    *^  °®'  liable  in  respect  of  the  springs,  as  we  consider 

CoMPAHT      the  redemption  relie?e8  the  land  and  all  its  natural  produc- 

Laxs        tion  and  profits  fiK>m  further  tax,  although  it  may  be  that 

uovns      It  was  not  known  at  the  time  of  the  redemption  that  they 

HsETioRD.    existed.     The  case  of  The  Charing  Crou  Bridge  Company 

▼•  MUchett  (a)  is  clearly  distinguishable.    The  hereditament 

there  was  an  entirely  new  one,  created  by  an  act  of  parlia- 

ment,  and  not  any  part  of  the  natural  production  and  profit 

of  the  soil. 

As  to  the  first  question  it  was -contended,  that  upon 
the  true  construction  of  the  Act,  the  land  tax  should, 
in  the  first  instance,  be  imposed  upon  the  land  covered 
with  water  belonging  to  the  Corporation  of  the  Governor 
and  Company,  and  that  the  counties  of  Hertford  and 
Middlesex,  through  which  the  New  River  nms,  were 
entitled  to  have  the  tax  paid,  in  respect  of  the  lands 
therein  respectively,  towards  the  contribution  imposed  upon 
them,  and  that  the  57th  section  was  applicable  only  to  the 
net  profits  of  the  undertaking  which  were  ultimately  to  be 
divided  amongst  the  shareholders. 

To  this  it  was  answered,  that  no  instance  could  be 
shewn  of  two  assessments  to  the  land  tax  in  respect  of 
the  same  property,  and  that  the  meaning  and  intention 
of  the  legislature  was,  that  the  entire  land  tax  payable 
in  respect  of  the  New  River  property  should  be  paid 
under  the  provisions  of  the  57th  section;  that  in  all 
probability  these  provisions  were  inserted  by  agreement 
between  the  Treasury  and  Chancellor  of  the  Exchequer 
and  the  New  River  Company  and  the  various  other  public 
bodies  mentioned  in  it,  and  that  the  contemporaneous 
usage,  continued  without  interuption  for  nearly  sixty  years^ 
was  very  strong  evidence  that  this   was  sa     That  no 

(a)  4  £.  &  B.  549. 
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iojuadce  whaterer  was  done  to  Hertfordshire  or  Middlesex,       i857. 
88  the  sums  imposed  upon  them  were  no  doubt  proportion-    w^^^Ritb 
ably  reduced,  and  that  upon  London  increased,  by  reason     Compaht 
of  the  New  River  land  tax  beinir  payable  exclusively  there,         Lahi> 

We  think  the  latter  argument  by  much  the  more  cogent,  honem 
and  that  it  ought  to  prevail;  and  that,  according  to  the  Hibttobd; 
tnie  coDstniction  of  the  Act,  no  other  land  tax  is  payable 
upon  the  property  of  the  New  River  Company,  as  it 
existed  in  1798,  than  that  imposed  by  the  57th  section. 
We  think  the  most  express  and  clear  words  would  be 
necessary  to  justify  us  in  disturbing  a  system  of  taxation 
which  has  existed  for  so  long  a  period,  unquestioned  and 
acquiesced  in  by  all  parties  interested;  and  it  is  certain 
that  no  words  of  this  character  are  to  be  found  in  the  Act. 

As  to  the  second  question,  we  think  that  the  land 
tax  is  payable  in  respect  of  land  subsequently  purchased 
by  the  New  River  Company.  It  could  not  have  been  the 
intention  of  the  legislature  that  the  New  River  Company, 
by  purchasing  land  in  Hertfordshire,  could  withdraw  it 
fnm  its  liability  to  contribute  to  the  land  tax  imposed 
upon  that  county ;  it  would  be  most  unjust  that  such 
should  be  the  consequence,  and  we  think  it  was  not  so 
intended,  and  that  land  purchased  by  the  New  River 
Company,  subsequently  to  the  passing  of  the  Act  in  1798, 
remains  in  their  hands  subject  to  contribution  to  the 
Hertfordshire  land  tax,  in  like  manner  as  when  it  was  in 
the  possession  of  the  vendors. 

Our  answer  to  the  questions  proposed  to  us  therefore 
18,  that  the  taxation  of  the  property  of  the  New  River 
CoDTipany,  as  it  existed  in  1798,  is  to  be  made  exclusively 
under  the  57th  section.  That  as  to  newly  purchased  pro- 
perty it  remains  taxable  as  before ;  and  that,  as  to  the  wells, 
the  land  tax  is  redeemed  by  the  redemption  of  the  land  out 
of  which  they  issue. 

VOL.  L— H.  S.  I*  EXCH. 
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AprU  SO.  Green  v.  Stevens. 

In  Ml  inter.       -■-  HIS  WRB  RO  interpleader  inue,  in  which  the  question 
to^V'»2ethcr   ^^  whether  certain  goods  which  had  been  seized  in  execn- 


tbe  pro^ 

^iant^».        iStetoH  were  "the  property  of  the  plaintiff  Mary  Green»  as 


wOTMhf^    tion  by  the  sheriff  apon  a  judgment  in  a  case  of  Stevens  ▼. 

perty  of  the 
plaintiff  as 

wainst  tbe       affsinst  the  defendant,"  the  execution  creditor. 

defendant,  the      ^  x      r^  r 

eiecution  At  the  trial  before  the  learned  AsKSSor,  at  the  Court  of 

was  proved  that  Passage  for  the  boroogh  of  Liverpool,  it  appeared  that  the 
at^t^e  time  o7'  goods  in  question  consisted  of  the  furniture  of  a  house 
the  "^^m  »°  ^'^^  ^^^7  ^^"^  ^^'^  The  goods  and  house  were 
tion^d^ebt^'to  ^^  ^^®  possession  of  Jane  Seaton,  the  defendant  in  the 
j^om  they  had  former  suit,  who  was  a  prostitute.  In  the  year  1856,  these 
plainUff.  The   goods  had  been  let  with  the  house,  by  the  claimant  Mary 

ffoods  were  in  «  ^  r»        • 

fact  the  pro-  Green,  to  Jane  Seaton ;  Grreen  receiving  the  rent  But  it 
who  had  lent  appeared  that  the  real  owner  of  the  house  and  goods  was  a 
plaintiff,  who  <>^>^  named  Williams^  and  that  Green  was  merely  his  agent, 
ailowingSer  to  ^^  ^^^^  ^^^  ^^^  property  for  him,  he  not  wishing  his  name 
iwnw  towhom  ^  app^ar.  The  learned  Assessor  told  the  jury  that  the 
*^T^^su  question  really  was,  whether  the  furniture  was  the  pn^rty 
plaintiff  had      of  the  judtrment  debtor,  Jane  Seaton,  and  that  if  not,  the 

tusuinedher  .  .      . 

claim.  sheriff  had  no  right  to  seize  it ;  and  if  they  thought  that  the 

furniture  was  the  property  of  Williams,  but  that  he  had 
lent  it  to  Green,  and  allowed  her  to  let  it  as  owner  to 
whom  she  would,  they  ought  to  find  for  the  plaintiff. 

Brett  mored  for  a  new  trial — The  goods  were  in  the 
actual  possesrion  of  Jane  Seaton,  the  execution  debtor. 
The  claimant,  Mary  Green,  not  being  in  nqtual  pos- 
session, was  bound  to  shew  a  title  to  the  property  in 
herself.     [Pollock,  C.  B. — The  issue  in  the  present  case  is, 
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Dot  whether  the  goods  were  the  property  of  Maiy  Green 
absolately,  but  whether  they  were  hers  as  against  the  de-      ^q^^ 
fendaoL    My  impression  is^  that  this  form  of  issue  has  been  »- 

adopted  for  the  express  purpose  of  enabling  any  person 
lawfully  entitled  to  possession  to  sustain  his  claim*]  In 
Gadtden  ▼•  Barrow  (a)  it  was  held  that  it  was  competent 
to  die  ezecotiob  creditor  to  de£sat  the  title  of  the  claimant, 
who  alleged  that  he  was  entitled  under  a  bill  of  sale,  by 
proYiDg  a  prior  bill  of  sale  to  a  third  party.  It  was  sud 
that  the  plaintiff  had  no  right  to  set  up  a  claim  unless  the 
goods  were  his  property.  [Bramwell,  B. — ^Is  not  the  ques- 
tion whether  the  claimant  has  such  a  title  as  would  enable 
her  to  maintain  an  action  against  the  sheriff?]  In  Green 
▼.  Bogere  (b)  Cresswellf  J.,  said,  that  no  one  had  any  right 
to  interfere  with  the  seizure  except  a  person  who  had  the 
property  in  the  goods,  and  that  the  sole  question  therefore 
was,  whether  the  goods  were  the  property  of  the  claimant 
Chase  v.  Gobk  (c)  confirms  this  doctrine.  Here  Williams, 
the  party  really  interested,  should  have  been  the  claimant 
[UartiMf  B« — Green  being  lawfully  entitled  to  the  posses- 
sioD  of  these  goods,  by  the  permission  of  Williams,  it  matters 
not,  for  the  purpose  of  this  issue,  that  Williams  might  have 
taken  the  goods  fiom  her.] 

Pollock,  C.  B. — ^I  am  of  opinion  that  the  Judge  was 
right,  and  there  will  therefore  be  no  rule. 

Martin,  B.,  concurred. 

BamwELL,  B. — In  an  interpleader  issue  the  plaintiff 
most  make  out  his  title,  but  he  may  do  so  by  shewing  that 

(a)9£xcL514.   Inthatcaae     plaintiff.** 
^ftrmof  theiwue  was  whether         (b)  2  C.  &  K.  149. 
^good«  <<were  the  goods  of  the         (c)  2  Man.  &  G.  930. 
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he  has  such  a  right  to  the  goods  that  they  cannot  be  taken 
from  him  by  the  execution  creditor.     In  the  present  case 
V.  the  Judge  appears  to  have  said  that  it  was  not  necessary  to 

shew  that  the  goods  were  absolutely  the  property  of  the 
claimant  if  they  were  hers  in  any  sense.  I  think  that  this 
was  a  just  remark^  and  that  if  a  claimant  has  any  sort  of  title 
it  must  be  taken  that  he  has  a  right  to  defend  it  until  the 
contrary  is  shewn.  If  it  is  shewn  that  he  has  a  lawful 
title  to  the  possession,  that  is  enough.  Thus,  if  a  per- 
son lends  a  horse  to  a  .friend,  who  leaves  it  at  a  livery 
stable,  and  the  horse  is  seized  under  an  execution,  the 
bailee  may  establish  his  claim  to  the  possession  in  an  inters 
pleader  issue.  But  if  a  butler  were  to  lend  his  master's 
plate  he  could  not  sustain  a  claim  to  it  in  an  interpleader, 
though  the  execution  debtor  had  not  any  right  to  toke 
it.  1  think  that  the  decbion  in  the  case  of  Gadsden  ▼. 
Barrow  (a)  was  correct. 

Channell,  B.— I  agree  that  there  ought  to  be  no  rule 
in  this  case.  The  evidence  shewed  that  the  judgment 
debtor,  who  was  in  possession  of  the  goods,  had  no  title  as 
against  Mary  Green.  It  is  said  that  Mary  Green  had  no 
title  under  the  loan  by  Williams  to  her.  But  she  obtained 
possession,  and  gave  it  over  to  the  judgment  debtor,  and 
the  question  is,  not  whether  Williams  had  a  right  to  the 
goods,  but  whether  the  property  was  in  Mary  Green,  as 
against  the  judgment  debtor,  to  whom  she  had  delivered 

them.  -     . 

Rule  refused. 

(a)  9  Exch.  514. 
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In  be  William  Davw.  Apni2A. 

X  HIS  was  an  application  for  a  writ  of  habeas  corpus,  to  a  commitment 
bring  up  the  body  of  William  Davis,  who  was  committed  to  Hl^t^  of  the 
the  House  of  Correction  at  SwafFham,  in  the  county  of  JSeoTl  c°83 
Norfolk,  under  the  following  warrant  of  commitment. —        *  rill^er  beSir 
**  Whereas  William  Davis  was  this  day  duly  convicted  *  »t»p«!t6d 

^  *'  penon,  on  &e., 

before  me  J.  R.  T.,  one  of  the  justi(*es  for  the  county  of  **  Ae  rwlway 

ttAtion  ID  tho 

Norfolk,  as  a  rogue  and  vagabond:  For  that  he,  the  said  pinsbof&cL, 
William  Davis,  being  a  suspected  person,  on  the  3rd  day  of  at*the  thno  a 
March,  a.  d.,  1 857,  at  the  railway  station  in  the  parish  of  ^^  ^ 
Downham  Market,  in  the  said  county,  the  same  being,  at  ^^9^  t^th% 
the  time,  a  place  of  public  resort,  did  firequent  the  platform  "*Ji^*^f**?  ^ 
of  the  said  station  with  intent  to  commit  felony,  contrary  commit  felony, 
to  the  form  of  the  statute,  &c ;  and  was  by  me  adjudged  dent, 
to  be  committed  for  his  said  offence   to  the  House  of 
Correction,   to  be  kept  to  hard  labour  for  the  space  of 
three  calendar  months.     These  are  therefore  to  command 
yoo,"  &c. 

Langfard  now  moved  accordingly. — The  commitment  is 
bad.  It  purports  to  be  made  under  the  4th  section  of  the 
Vagrant  Act,  5  Geo.  4,  c.  83,  which  enacts,  "  that  every 
suspected  person  or  reputed  thief,  frequenting  any  river, 
canal  or  navigable  stream,  dock  or  basin,  or  any  quay,  wharf, 
or  warehouse  near  or  adjoining  thereto,  or  any  street,  high- 
way, or  avenue  leading  thereto,  or  any  place  of  public  resort, 
or  any  avenue  leading  thereto,  or  any  street,  highway,  or 
place  adjacent,  with  intent  to  commit  felony,**  &c., ''  shall 
he  deemed  a  rogue  and  vagabond."  Therefore  it  ought  to 
appear,  on  the  face  of  the  commitment,  that  the  place 
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1857.       frequented  was  one  of  those  specified.    This  commitment 
however,  merely  states  that  the  prisoner  fi:^uented  the 
platform  of  the  railway  station.     The  Court  will  not  take 
judicial  notice  of  a  platform  of  a  railway  station,  and 
the  commitment  should  have  averred  that  it  was  a  place 
of  public  resort    Where  a  commitment  stated  that  the 
prisoner,  being  a  suspected  perscm,  did  unlawfully  fitequent 
a  certain  street,  to  wit  Regent  Street,  with  intent  to  commit 
felony,  that  was  held  bad,  for  not  shewing  that  Regent 
Street  was  a  place  of  public  resort,  or  adyacent  to  one:  In  re 
Jones  {a).  {PoUock^  C.  B. — Here  it  is  stated,  that  at  a  railway 
station,  being  a  public  place,  the  prisoner  frequented  a  par- 
ticular part  of  it]    It  is  not  every  part  of  a  railway  station 
which  is  public,  and  this  might  have  been  a  private  part 
of  the  platfixrm.     In  Webster's  Dictionary  nine  definitions 
are  given  of  the  word  **  platform,'*  and  the  Court  cannot  tell 
in  which  sense  it  is  here  used.    [BtwnweU  B. — If  the  com- 
mitment had  merely  stated  that  the  prisoner  firequented  a 
'<  platform,'*  that  would  have  been  bad,  but  it  states  that  he 
frequented  the  **  platform  of  the  said  station,"  and  that  is 
stated  to  be  a  place  of  public  resort    Pollock^  C.  B. — ^If  a 
commitment  stated  that  Regent  Street  was  a  place  of  public 
resort,  and  that  a  reputed  thief  frequented  the  pavement  of 
it,  we  should  know  that  he  firequented  a  place  of  public 
resort] 

Per  Curiam  {b). — There  will  be  no  rule. 

Rule  refused. 

(a)  7  Excfa.  586. 

\h)  PoOoek,  C.  B.,  Martin,  B.,  and  BramweO,  B. 
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Chbibtofixeb  Chabijss  Fostbb  V.  Pbitohard  and 

Whitboe.  ^*»y  ^• 

1  HIS  was  an  action  of  trespass  asainst  the  hiffh  bailiff  of  Upon  an  inter- 

,     Q  pleader  ium- 

tne  soQthwark  Coontj  Court  and  his  assistant,  for  entering  mons  under 

the  |daintifflB  house,  and  taking  his  goods  nnder  colour  of  a  e.  95,  s.  us, 

warrant  of  execution  on  a  judgment  in  that  Court  against  the  OwmV 

one  Charles  Joshua  Foster.     The  cause  was  tried  before  S^SLd^iit 

Martin,  B.,  at  the  Middlesex  wttings  after  hut  Hilary  Term,  ^?^„  ^y,^ 

when  a  verdict  was  found  for  the  plaintiff  with  10£  damages,  «^^  *Jj^^ 

and  the  learned  Judge  refused  to  certify  for  costs.  ^  complaint 

had  been  made 
before  him  aa 
to  the  breaking 

Hauien  now  moved  for  a  rule  to  shew  cause  why  the  and  enterinf 
jadgment  should  not  be  set  aside,  and  all  the  proceedings  the  claimant, 
thereon  stajed,  upon  the  ground  that  the  action  was  brought  JterwuST"' 
for  a  trespass  by  a  seizure  in  execution,  in  respect  of  which  ^'^'^JLjSngt 
adaim  had  already  been  made  and  adjudicated  upon  under  ^«  S™^**' 
the  9  &  lO  Vict  c.  95 ;  and  why  the  plaintiff  should  not  Court  for 

,   ,         -  .  *  «  1       breaking  and 

bring  the  postea  into  Court  and  file  the  plea  roll,  and  why  entering  hia 
the  defendant  should  not  be  at  liberty  to  enter  a  suggestion  ing  his  goods,' 
to  deprive  the  plaintiff  of  costs  pursuant  to  the  9  &  10  ^l^mmof 

Vict  e.  95, 8. 139.  :::^^,^. 

The  application  was  fonnded  upon  an  affidavit  which  '^^'t^'^f^if 

applied  for  a 
role  to  stay  the  proceedings,  open  the  ground  that  a  daim  had  alreadj  been  made  and  adjudicated 
opQB  in  leapect  of  the  same  cause  of  action  t  the  Court  refbaed  to  interfere. 

Smbht  Per  BratmotU,  B.,  that  under  the  section  in  question  the  County  Court  Judge  has 


no  power  to  adjudicate  as  to  the  trespass. 

The  plaintiff  baring  recovered  onW  \0L  damages  the  Judge  refused  to  certify  for  costs.  After 
the  action  bad  been  commenced  and  before  trial,  the  139tb  section  of  the  9  Ik  10  Vict.  c.  95, 
which  deprived  a  plaintiff  of  coats,  in  an  action  in  a  superior  Court  against  an  officer  of  a  County 
Court  in  respect  of  anv  grieranc^committed  under  colour  of  the  process  of  that  Court,  where 
the  Jury  sbould  not  iaa  more  than  20/.  damages,  unless  the  Judge  should  certify,  was  with  other 
(laaes  of  the  same  statute  repealed,  "except  as  to  acts  done  under  them,'*  by  19  &  20  Vict, 
c.  IW,  s.  3.-- am;  that  the  Utter  Act  did  not  alter  the  rights  of  the  parties  as  to  costs. 
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Stated,  that  the  defendants,  as  the  high  bailiff  of  the 

Southwark  Coanty  Court  and   his  assistant,  carried   on 

^     ••  business  within  the  jarisdiction  of  the  Coanty  Court  of 

Pritohakd.  ... 

Surrey,  within  which  the  cause  of  action  arose,  and  that 
the  plaintiff  dwells,  and  always,  since  the  committing  of  the 
grievances,  dwelt  within  the  jurisdiction  of  the  County 
Court  of  Southwark,  and  within  twenty  miles  from  the 
place  where  the  defendants  dwell  and  carry  on  their  busi- 
ness.    On  the  24th  of  January,  1856,  one  John  Sharp 
entered  a  plaint  in  the  County  Court  of  Surrey  to  recover 
a  debt  of  17 s.  from  Charles  Joshua  Foster,  and  obtained  an 
order  for  payment  of  the  same,  and  2s.  lid.  costs,  by  instal- 
ments.   The  plaintiff  not  having  paid  the  instalments,  John 
Sharp  caused  a  warrant  to  be  issued  out  of  the  sud  County 
Court  to  levy  the  sum  of  19«.  11^.,  and  the  costs  of  that 
execution.      Under  this  warrant  the  defendants  took  a 
music  stool  and  two  chairs  as  the  goods  of  Charles  Joshua 
Foster.      The  defendant  Whitroe  did  not  know  that  the 
house  in  which  the  goods  were  was  the  house,  or  that  the 
goods  were  the  goods,  of  the  plaintiff,  and  believed  himself 
to  be  acting  in  obedience  to  the  warrant     The  defendant 
Pritchard  was  not  present,  and  did  not  interfere.     Christo- 
pher Charles  Foster,  the  now  plaintiff,  made  a  claim  to  the 
chairs  and  stools,  whereupon  the  clerk  of  the  County  Court 
issued  a  summons  caUing  upon  Christopher  Charles  Foster 
and  John  Sharp  to  appear  before  the  Court,  whereupon  it 
was  adjudged,  by  the  said  Court,  that  the  goods  so  seized 
were  the  property  of  the  now  plaintiff,  C.  C.  Foster.     He 
stated  to  the  Judge  of  the  County  Court,  at  the  hearing  of 
the  summons,  that  the  house  in  which  the  goods  were  taken 
was  his  home  and  residence,  but  did  not  make  any  claim 
or  complaint  against  the  defendants  in  respect  of  the  seizing 
of  the  goods,  or  entering  his  house  for  the  purpose  of  seizing 
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the  same.  The  action  was  commenced  on  the  23rd  of 
June,  1856,  to  recover  damages  solely  in  respect  of  such 
entry  under  colour  of  the  said  warrant,  and  for  no  other 
grievance.  Issue  was  joined  on  the  13th  of  July.  On 
the  1st  of  October  the  19  &  20  Vict.  &  108  came  into 
operation,  the  2nd  section  of  which  repealed  the  139th 
section  of  the  9  &  10  Vict  c.  95  (a). 

HannetL — ^In  the  case  of  Tinkler  v.  Hilder^b),  where  the 
Coun^  Court  Judge  had  adjudicated  upon  an  interpleader 
sammons,  under  9  &  10  Vict  c  95,  s.  118,  under  circutn- 
Btances  similar  to  those  in  the  present  case,  Parhe,  B.,  made 
an  order  staying  the  proceedings  upon  terms;  and  on  an 
application  to  set  it  aside,  the  Court,  with  the  exception  of 
Platiy  B.,  were  all  agreed  that  the  learned  Judge's  decision 
was  correct,  and  that  the  whole  matter  was  disposed  of  by  the 
interpleader  summons.  That  case  was  confirmed  by  Winter 
?•  Bartholomew  (c).  [BramweU,  B. —  In  Mercer  v.  Stan^ 
hwry  {d)  we  held  that,  assuming  the  Judge  of  the  County 
Court  to  have  jurisdiction,  yet  if  he  had  not  in  fact  adju- 
dicated upon  the  matter  when  the  parties  were  before  him 
upon  the  interpleader  summons,  there  was  no  ground  for 
our  interference.  I  had  a  strong  opinion  that  the  Judge  of 
the  County  Court  had  no  jurisdiction.] — As  to  the  second 
pomt,  the  quesUon  is  whether  the  2nd  section  of  the 
19  &  20  Vict  c  108,  which  repeals  the  9  &  10  Vict.  c.  95, 


(a)  Bnacta— "  That  if  anj  per- 
mo  ihall  bring  anj  luit  in  an j  of 
ber  Majesty's  saperior  Conrta  of 
record  in  respect  of  anj  grierance 
oommitted  bj  any  clerk,  bailiff,  or 
officer  of  anj  Court  holden  under 
tUs  Act,  under  colour  or  pretence 
of  the  process  of  the  said  Court, 
iad  the  jury  upon  the  trial  of  the 
aedon  shall  not  find  greater  dam- 
igei  for  the  plaintiff  than  the  sum 


of  twenty  pounds,  no  costs  shall 
be  awarded  to  the  plaintiff  in  such 
action,  unless  the  Judge  shall  cer- 
tify in  Court  upon  the  back  of 
the  record  that  the  action  was 
fit  to  be  brought  in  such  superior 
Court" 
(ft)  4  Exch.  187. 

(c)  11  Exch.  704. 

(d)  Posty  p.  155,  note  (a). 
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1857.       8.  139>  except  as  to  acts  done  under  it,  affects  the  liability 
Fonnt       ^^  coA^  ofz  defendant  in  an  action  commenced  before  the 
P.™i^    29th  of  July,  1866. 

Per  Curiam. — On  that  point  we  think  there  ooght  to  be 
a  rule,  but  not  as  to  the  first  point 

Francis  now  shewed  cause. — After  this  action  was  com- 
menced, the  139th  section  of  the  9  &  10  Vict  &  95,  was 
(with  other  provisions  of  that  Act)  repealed  by  the  19  &  20 
Vict  c.  108,  s.  2,  **  except  as  to  acts  done  under  them.^ 
The  trespass  for  which  this  action  is  brought  does  not 
come  within  that  exemption.  An  act  done  under  a  statute 
means  an  act  done  in  pursuance  or  by  virtue  of  it  The 
wrongful  seizure  of  the  plaintiff's  goods  is  not  in  any  sense 
an  act  done  under  the  statute.  [Martin,  B. — Is  not  the 
true  meaning  this — ''except  as  to  acts  within  the  protection 
of  the  repealed  clause?]  The  exemption  has  reference  to 
such  cases,  as  where  the  Judge  has  ordered  a  debt  to  be 
paid  by  instalments :  sect  92.  It  b  true  that  when  the 
action  was  commenced  the  139th  section  was  in  force,  but 
at  the  time  the  verdict  was  pronounced  there  was  nothing 
on  which  it  could  operate.  In  order  to  give  it  effect,  two 
things  must  concur, — the  action  must  be  brought  in  one  of 
the  superior  Courts,  and  the  jury  must  find  damages  not 
greater  than  20i!i — He  referred  to  Regina  v.  Inhabitants  of 
Denton  (a). 

Hannen  appeared  in  support  of  the  rule,  but  was  not 
called  upon  to  argue. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  ex« 
eroption  extends  to  this  case:  the  rule  will  therefore  be 
absolute. 

(a)  18Q.B.761. 


BA8TBR  TERM,  20  VICT. 

Mabtdt,  B. — I  am  of  the  same  opinion.  There  is  no 
doabt  aboat  the  intention  of  the  legislature,  and  we  ought 
to  give  effect  to  it,  instead  of  putting  a  narrow  construction 
on  the  Act 
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Bbamwbll,  B« — If  the  words  of  the  statute  had  been 
''acts  done  under  and  subject  to,**  there  would  have  been 
no  diflScuIty. 

Rule  absolute  (a). 


(a)  The  case  of  Mercer  ▼.  ^mdmry  was  not  reported  because 
the  Court  gave  no  decision  on  the  principal  point.  It  was  as 
foDows: — 

Tbe  defendant  had  recoyered  a  judgment  for  82.  2«.  Zd,  in  the 
Barnet  County  Court  of  Hertfordshire,  against  one  WiUmore,  and 
imied  execution  against  his  goods.  The  bailiff  went  to  the  house 
of  the  plaintiff  (where  it  was  allied  that  Willmore  resided),  accom- 
ptnied  \rj  one  Filby,  a  coUector  of  the  defendant,  and  there  at  Filbj^s 
request  took  in  execution  a  horse  and  cart  The  plaintiff  who 
earned  on  the  business  of  a  laundress,  claimed  the  horse  and  cart 
18  her  property,  whereupon  the  bailiff  caused  an  interpleader  sum- 
mons to  issue,  and  upon  the  hearing  the  Countj  Court  Judge  decided 
tbst  the  horse  and  cart  were  the  pliuntiff*8  property  and  gave  the 
pisinttff  the  costs  of  the  interpleader  proceedings.  Tbe  plaintiff 
then  brought  the  present  action.  The  first  count  of  the  declaration 
stated  that  the  defendant  broke  and  entered  a  dose  of  the  pluntiff, 
and  seized  and  took  a  horse,  cart  and  harness  of  the  plaintiff,  &c. :  by 
means  whereof  for  four  weeks  the  plaintiff  was  depriyed  of  the  use 
of  the  horse,  cart  and  harness,  and  was  obliged  to  hire  another 
hofie,  cart  and  harness,  fot  the  purpose  of  carrying  on  her  business 
of  t  Unndress  and  was  also  by  means  of  the  premises  preyented  from 
ddtrering  clothes  to  her  customers  in  her  tihsiness  of  a  laundress, 
>nd  two  of  her  customers  in  consequence  left  her. — ^Tbe  second 
eoont  stated  that  the  defendant  broke  and  entered  a  stable  of  the 
plaintiff  and  seized  and  took  a  horse,  cart,  and  harness  of  the 
pluntiff  then  being  in  the  stable^— The  third  count  stated  that 
the  defendant  broke  and  entered  a  yard  of  the  phuntrff  and  seised 
ttd  took  a  cart  of  the  plaintiff  then  being  in  the  yard.  The  second 
ud  third  counts  tsontained  the  same  allegation  of  special  damage. 

F.  AuseO,  in  Easter  Term,  1S56,  obtained  a  rule  to  shew  cause 


Mbbcsb 

V. 

Stahbvrt. 
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Mbrcbb 
Stavbvbt. 


whj  two  of  the  three  coants  of  the  declaration  as  relate  to  the  same 
caase  of  action,  and  also  so  mach  of  the  declaration  as  relates  to  the 
taking  the  goods  and  the  damages  arising  therefrom,  should  not  be 
struck  out,  against  which 


Montagu  Chamben  and  Codd  shewed  cause,  in  the  same  Term 
(May  6).-^  The  material  part  of  the  rule  invoWes  two  questiona, 
first,  whether  the  County  Court  Judge  had  jurisdiction  to  adjudicate 
in  respect  of  the  damage  consequent  on  the  seizure  of  the  gcxKb ; 
secondly,  whether  the  Court  will  strike  out  of  the  declaration  so 
much  as  relates  to  the  seizure  of  the  goods  and  the  damages  arising 
therefrom,  seeing  that  a  real  damage  has  been  sustained,  upon  which 
the  County  Court  judge  has  not  in  &ct  adjudicated.  First,  the 
County  Court  judge  had  no  power  to  adjudicate  upon  the  claims  to 
consequential  damage.  By  the  9  &  10  Vict  c  95,  s.  118,  ^'if  any 
claim  shall  be  made  to  or  in  respect  of  any  goods  or  chattels  taken  in 
execution,**  &c.,  it  shall  be  lawful  for  the  clerk  of  the  Court,  upon 
application  of  the  officer  charged  with  the  execution  of  such  process, 
ftc,  **  to  issue  a  summons  calling  before  the  said  Court  as  well  the 
party  issuing  such  process  as  the  party  making  such  claim,**  &c., 
^  and  the  judge  of  the  County  Court  shall  adjudicate  iqnm  such  daimj 
and  make  such  order  between  the  parties  in  respect  thereof,  and  of 
the  costs  of  the  proceedings,  as  to  him  shall  seem  fit,**  &c.  That 
enactment  only  empowers  the  County  Court  judge  to  determine 
whose  property  the  goods  are.  In  Tinkler  ▼.  HUder  (a),  where  the 
Court  stayed  proceedings,  the  application  was  by  the  bailiff  of  the 
County  Court,  who  is  in  the  same  position  as  a  sherifi'  of  the  superior 
Courts ;  and  ftnder  the  Interpleader  Act,  1  Wm.  4,  c.  58,  s.  6,  Courts 
of  law  are  invested  with  powers  similar  to  those  exercised  by  Courts 
of  equity :  Winter  y.  Bartholomew  (6).  Cater  ▼.  ChigneU  (c)  is  no 
authority  on  the  point,  as  the  decision  was  founded  on  an  offer  made 
by  the  plaintiff's  counsel,  and  acquiesced  in  by  the  defendant's.  The 
form  of  the  interpleader  order  is,  that  the  said  goods  and  chattels  are 
the  property  of  the  diimant :  PoUocKs  Caunijf  Court  Practice^  Appx., 
p.  123,  3rd  ed.  In  BeswUk  ▼.  Bqffey  (d),  Alderson^  B.,  said,  that  in  an 
interpleader  suit  there  is  no  amount  of  debt  or  damage  for  which  judg. 
ment  is  given.  In  HoUier  v.  Laurie  («),'which  was  an  action  against  a 
sheriff  for  breaking  and  entering  the  plaintiff*s  house,  the  Court 
refused  to  stay  the  proceedings,  holding  the  relief  and  protection 


(a)  4£xch.l87. 
lb)  1 1  Exch.  704. 
(e)  15Q.B.217. 


(<0  9  Exch.  315. 
(0  3  C.  B.  334. 
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•florded  to  the  sheriff  by  the  1  &  2  Wm.  4,  c.  58,  s.  6,  to  be  confined 
to  dispnted  claima  to  the  goodg  seized. — Secondly,  the  Conrt  will  not 
ttsj  the  proceedings,  since  the  County  Conrt  judge  has  not  adjudi- 
cated on  the  damage.  In  Abbott  v.  Richards  (a),  where  the  Court 
ordered  that  so  much  of  the  declaration  as  charged  the  sheriff  with 
eooTerting  the  goods  should  be  struck  out,  Alder$on^  B.,  observed,  in 
the  course  of  the  argument,  that  possibly  the  judge  might  hare  power 
to  direct  two  issues,  the  one  to  determine  the  right  to  the  goods, 
the  other  to  determine  the  damages  sustained  by  the  seizure.**  Here, 
the  County  Court  judge  has  merely  adjudicated  as  to  the  right  to  the 
goods,  and  not  as  to  the  damage  consequent  on  their  seizure. 


1857. 
HzBOsn 

V. 

Stambubt. 


F,  Rms9^  in  support  of  the  rule. — No  answer  has  been  given  to 
the  first  part  of  the  rule,  which  seeks  to  strike  out  the  two  counts,  &c. 
[AlderMon^  B. — It  is  better  to  include  the  whole  chum  in  one  count.] 
The  second  is  the  material  part  of  the  rule,  and  unless  it  be  made 
absolute,  the  effect  will  be  to  repeal  the  118th  section  of  the  9  &  10 
Vict  c.  95.    A  person  whose  goods  are  wrongfully  taken  in  execn* 
taon  must  necessarily  sustain  some  damage,  and  therefore  it  may 
reasonably  be  presumed  that  the  legislature  had  that  in  view  at  the 
time  they  passed  the  enactment.    IBramweU,  B. — Where  a  per8on*s 
goods  are  wrongfully  taken  in  execution  and  detained  for  two  weeks, 
it  could  never  have  been  the  intention  of  the  legislature  that  he 
ahoold  not  be  compensated  in  damages.    The  118th  section  seems  to 
provide  only  for  actions  against  the  "  officer  charged  with  the  execu- 
tion of  the  process.**]    The  section  says,  "  and  thereupon  any  action 
which  shall  have  been  brought,**  ftc,  "  m  respect  of  such  claim,  shall 
be  stayed ;"  that  is,  any  action  arising  out  of  the  assertion  of  the 
diim.    The  legislaturo  intended  to  give  the  entiro  jurisdiction  to 
the  County  Court.    Here  there  is  no  special  misconduct  on  the  part 
of  the  officer  of  the  Court,  but  only  special  damage.    In  ThiUer  v. 
ESder  (b)  special  damage  was  alleged,  and  yet  the  Court  stayed  the 
proceedings.    That  decision  was  approved  of  and  acted  on  in  Jessop 
V.  Crawley  (c). 

Cur*  adv.vuU. 


Pollock,  C.  B.  (June  10),  add.— In  this  case  we  think  that  the 
role  ought  to  be  discharged.  It  was  an  application  to  strike  out  of 
the  dedaration  so  much  as  related  to  the  taking  the  plaintifTs 
goods  and  the  damages  arising  therefrom,  on  the  ground  that  the 


(a)aD.  &  L.  487;  15  M.  & 
W.194. 


(ft)  4  Exch.  187. 
(c)  15  Q.  B.  212. 
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9, 
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claim  had  been  adjudicated  upon  bj  the  County  Coart  Judge  <m  an 
interpleader  munmona,  and  the  qnettkni  was  aa  to  the  juriadicdon  of 
the  judge  of  that  Court,  aa  to  which  there  may  be  aome  doubt  It 
spears  to  us,  that  whether  or  not  he  had  the  juriadicdon  in  question 
hm  hM  not  exflreised  it.  and  therefore  the  rule  must  be  disdiarged. 


The  qnesUon  aa  to  striking  out  the  counts  was  referred  to 
BramweU,  B.,  at  chambers,  who  ordered  the  declaration  to  be  amended 
by  putting  the  whole  complaint  in  one  count,  and  on  reading  his  order 
a  rule  was  drawn  up  acoordingl/. 


Apnl  27. 


Landi  were 
taken  bj  the 
defeodaAts,  a 
railway  Com- 
pany, for  the 
parpoeesof 
their  railway. 
<>n  the  27  th 
of  June,  1854, 
the  owner 


Smallbt  v.  The  Blackburn  Railway  Company. 

1  RESPASS  for  mesne  profits. 
Pleas. — First:  Not  guilty. 

Second. — ^That  the  land  was  not  the  land  of  the  plaintiff 
Third. — ^That  before  the  commencement  of  this  action 
the  defendants  had  taken  possession  of  the  land  in  the 
declaration  mendoned  for  the  purposes  of  their  railway ; 
brought  eject-  that  thereupon  an  action  of  ejectment  was  brought  by  the 
^^^i^""^'  plaintiff  against  the  defendants :  that  the  action  came  on 

A^  ***st  thJ  dL  ^^^  ^**'»  ^^^  ^^  ^^  agreed  that  the  jury  should  find  a 
fendants  exe-    verdict  for  the  plaintiff,  subject  to  be  vacated,  and  a  verdict 

cuteo  a  GeecL 

poll,  under  the  for  the  defendant  or  a  nonsuit  entered,  and  that  the  cause 

77thaectton 

of  the  Lands    and  all  matters  in  difference  should  be  referred  to  the  award 

Clanies  Con- 
solidation 
Act,  for  the 
purpose  of 
vesting  the 

lands  in  themselves.  At  the  trid,  on  the  8th  of  Angnst,  a  Terdiet  was  taken  for  the  plaintiff, 
subject  to  a  reference  of  the  action  and  all  matters  in  diflerenoe  between  the  parties  to  an 
arbitrator,  who  was  to  ascertain  what  sum  should  be  paid  by  the  defendants  to  the  plaintiff  as  the 
price  of,  or  compensation  for  the  land  of  the  piainti^  the  plaiAtiff  thenliy  consenting  to  inake 
and  execute  a  couTeyance,  &c.  The  arbitrator  made  his  award  and  directed  that  a  verdict  for 
the  plaintiff  should  stand,  and  tbat  a  sum  of  money  should  be  paid  by  the  defendants  to  the 
plaintiff  as  the  price  of  and  compensation  for  the  land  of  the  plamtiA,  whidi  the  Company,  at 
the  time  of  the  making  of  the  order  of  reference,  had  taken  tor  the  purposes  of  the  railway. 
The  plaintiff  having  signed  judgment,  sued  out  a  writ  (^  possession,  under  which  he  took  pos- 
session of  the  land,  and  afterwards  brought  an  action  for  mesne  prof  ts. — SeU,  that  the  question 
of  mesne  profits  wu  a  matter  in  diflerenoe  betwven  the  parties  which  appeared  by  the  award 
to  have  boon  disposed  of  by  the  arbitrator. 


of  J.  P. ;  and  that  it  was  ag;reed  that  the  arbitrator  should, 
by  his  award,  ascertain  and  decide  what  sum  should  be  paid 
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by  the  defendants  to  the  plaintiff  as  the  price  of  or  compen-       1857. 
sation  for  the  land  of  the  plaintiff,  which  the  defendants  bad      ^^J|7llet 
taken  for  the  purposes  of  their  railway ;  the  plaintiff  thereby  ». 

consenting  and  agreeing  to  make  and  execute  or  procure  Railway  Co. 
such  a  conveyance  to  the  defendants,  and  by  such  parties  as 
the  arbitrator  should  direct;  the  plaintiff  also  agreeing  that 
certain  sums  paid  into  the  Bank  of  England  by  the  defend- 
ants in  respect  of  the  said  land  should  be  disposed  of  as  the 
arbitrator  should  direct :  that  the  arbitrator  made  his  award 
and  directed  that  the  verdict  which  had  been  entered  for 
the  plaintiff  should  stand,  and  that  the  sum  of  7192^  4s. 
should  be  paid  by  the  defendants  to  the  plaintiff  as  the  price 
of  and  compensation  for  the  hmd  of  the  plaintiff  which  the 
Company  had,  at  the  time  of  the  making  the  said  order  of 
reference*  taken  for  the  purposes  of  their  railway :  that  out 
of  the  sums  of  money  formerly  paid  into  the  Bank  of 
England  the  said  sum  of  719il  4«.  should  be  paid  to  the 
plaintiff,  &c.:  that,  excepting  the  costs,  there  were  no  other 
matters  in  difference  between  the  parties  other  than  those 
so  decided,  &&  The  defendants  further  averred  that  they 
had  at  all  times  been  ready  and  willing,  and  had  in  fact 
performed  all  things  therein  contained  on  their  parts  to  be 
performed,  and  that  the  subject  matter  of  this  action  was  a 
matter  in  difference  at  the  time  of  the  making  the  order  of 
reference  and  award. 

The  plaintiff  took  issue  upon  the  first  and  second  pleas, 
and  replied,  to  the  third  plea,  that  the  subject  matter  of 
this  action  was  not  a  matter  in  difference  at  the  time  of 
the  making  of  the  order  of  reference.  At  the  trial  before 
^^ziOisf,  J.,  a  verdict  was  taken  for  the  plaintiff,  subject  to 
the  following  case : — 

Robert  Smalley  the  elder,  being  seized  in  fee  of  certain 
hmd,  devised  the  same  to  Nancy  Smalley,  Henry  Ellison 
and  the  plaintiff,  upon  certain  trusts ;  and,  amongst  other 
things,  in  trust  for  Nancy  Smalley  for  her  life,  or  so  long 
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1857.        ^  sbe  should  continue  his  widow ;  and  subject  thereto  to 

^^~^^      such  of  his  sons  as  should  be  livinir  at  the  time  of  his 

_     V*  decease.      Robert  Smaliey  the  elder  died  in  1820,  and 
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lUiLWAT  Co.  thereupon  Nancy  Smallej  entered  into  possession,  and  so 
continued  till  her  death  in  February,  1852.  H.  Ellison 
died  in  March,  1831.  On  the  I2th  of  August,  1845,  the 
defendants  entered  upon  and  took  possession,  for  the  pur- 
poses of  their  railway,  of  2  roods  and  10  perches  of  the 
said  land.  On  the  24th  of  October  in  the  same  year,  the 
defendants  served  Nancy  Smaliey  with  a  notice  to  purchase 
and  take  the  2  r.  10  p.  under  the  18th  section  of  the  Lands 
Clauses  Consolidation  Act,  1845,  and  afterwards  made 
application  to  two  justices  in  pursuance  of  the  59th  and 
85th  sections  of  the  same  act,  and  obtained  the  nomination 
and  appointment  of  a  surveyor. 

The  surveyor  having  been  appointed,  made  a  valuation 
of  2  a.  2  r.  17  p.,  comprising  the  2  r.  10  p.  taken  possession 
of  on  the  12th  of  August,  1845,  amounting  to  41U  lOs. 
On  the  7th  of  January,  1846,  the  defendants  entered  into 
possession  of  2  a.  0  r.  7  p.  in  addition  to  the  2  r.  10  p. 
already  taken,  making  together  the  2  a.  2  r.  17  p.  valued  by 
the  surveyor,  and  on  the  23d  of  l*ebruary>  the  defendants, 
in  pursuance  of  the  85th  section  of  the  Act,  paid  into  the 
Bank  of  England  **  to  the  credit  of  the  defendants,  the 
account  of  Nancy  Smaliey,"  the  sum  of  4lli!i  lOs,  On  the 
4th  of  March  the  defendants  executed  a  bond  conditioned 
for  the  payment  of  the  purchase  money  of  the  2  r.  10  p. 

On  the  8th  of  May,  1848,  the  defendants  served  Nancy 
Smaliey  with  notice,  under  the  18th  section  of  the  Lands 
Clauses  Consolidation  Act,  that  they  required  to  purchase 
and  take  the  2  a.  2  r.  17  p.  for  the  purposes  of  their  railway. 
No  communication  having  been  received  by  the  defendants 
in  answer  to  this  notice,  they  caused  Nancy  Smaliey  to  be 
served  with  a  notice  of  their  intention  to  summon  a  jury 
under  the  23rd  section  of  the  said  Act,  sUting  in  snch 
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notice  that  they  were  wiUing  to  give  525/.  for  the  said  land,        1857. 
The  sheriff  summoned  a  jury  accordingly,  but  Nancy  Smal-      ^^^^^^^ 
ley  not  having  appeared,  the  sheriff  did  not  proceed  with  the  «• 

inqaiiy.  On  the  24th  of  June,  1848,  the  defendants  gave  Railway  Co. 
notice  of  their  intention  to  apply  to  two  justices  to  appoint  a 
surveyor;  and  such  two  justices  having  afterwards  appointed 
John  Ash  worth  as  surveyor  to  value  the  2  a.  2  r.  17  p.,  he 
Talued  the  same  at  411/.  lOs.  On  the  30th  of  June,  1848, 
the  defendants  executed  a  deed  in  pursuance  of  the  77th 
section  of  the  Lands  Clauses  Consolidation  Act,  1845,  for 
the  purpose  of  vesting  the  possession  of  the  2  a.  2  r.  17  p. 
in  them. 

On  the  26th  of  July,  1854,  the  defendants  tendered  to 
the  plaintiff  the  sum  of  41 1/.  lOs,,  and  501  8s.  for  interest 
thereon  at  6L  per  cent  from  the  time  of  the  death  of  Nancy 
Smalley.  On  the  1st  of  August  the  defendant  deposited  the 
sum  of  411/1  10^.  in  the  Bank  of  England  <*to  the  account 
of  the  Accountant  General  in  Chancery  to  the  credit  of 
the  defendants,  the  account  of  Robert  Smalley,  Thomas 
Smalley,  and  other  parties  interested."  On  the  3rd  of 
August,  1854,  the  defendants  executed  another  deed  for 
the  purpose  of  vesting  in  themselves  the  2  a.  2  n  17  p.,  in 
pursuance  of  the  77th  section  of  the  Lands  Clauses  Consoli^ 
dation  Act,  1845. 

On  the  27th  of  June,  1854,  the  plaintiff  brought  an 
acdon  of  ejectment  to  recover  the  2  a.  0  r.  7  p.  of  the  land 
of  which  the  defendants  had  taken  possession  on  the 
7th  of  May,  1846.  At  the  trial  on  the  8th  of  August, 
it  was  agreed  that  a  verdict  should  be  taken  for  the 
plaintiff,  subject  to  be  vacated,  and  instead  thereof  a 
verdict  for  the  defendants,  or  a  nonsuit  entered,  and  that 
the  cause  and  all  matters  in  difference  between  the  parties 
should  be  referred  to  the  award  of  J.  P.,  who  was  by 
hb  award  to  ascertain  and  decide  what  sum  should   Se 

VOL,    I. — N,   8.  M  EXCH* 
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1857.        P^i^l  by  the  defendants  to  the  plaintiff^  as  the  price  or  com- 

^^'"'''"^      pensation  for  the  land  of  the  plaintiiF  which  the  defendants 

r.  had  taken  for  the  purposes  of  their  railwaj,  the  plaintiff 

Railway  Co.   thereby  consenting  and  agreeing  to  make  and  execute  or 

procure  such  a  conveyance  to  the  defendants  by  such  parties 

as  the  arbitrator  might  direct ;  that  both  the  sums  paid  into 

the  Bank  of  England  should  be  disposed  of  as  the  arbitrator 

should  direct,  &c. 

On  the  5th  of  March,  1855,  the  arbitrator  made  bis 
award,  that  the  verdict  which  had  been  entered  for  the 
plaintiff  should  stand,  and  that  the  sum  of  7191  4«.  should 
be   paid  by  the  defendants  to  the  plaintiff  as  the  price 
of  and  compensation  for  the  land  of  the  plaintiff,  which 
the  said  Company  had,  at  the  time  of  the  making  the 
said  order  of  reference,  taken  for  the  purposes  of  their 
railway ;  and  that  the  sums  of  money  fermerly  paid  into 
the  Bank  of  England  in  respect  of  the  land  should  be 
disposed  of  as  follows:  that  is  to  say,  719/1  4«.  should  be 
paid  to  the  plaintiff,  and  the  residue  to  the  defendants. 
On  the  24th  of  July,  1855,  the  plaintiff  signed  judgment 
in  the  ejectment,  and  on  the  12th  of  September  in  the  same 
year,  the  sheriff  delivered  to  the  plaintiff  possession  of  the 
2  a.  Or.  7  p.  under  a  writ  of  habere  facias  possessionem. 

The  questions  for  the  opinion  of  the  Court  are,  whether 
the  plaintiff  is  entitled  to  recover  anything  from  the  de* 
fendants  in  the  said  action.  If  the  Court  shall  be  of  opinion 
that  the  plaintiff  is  not  entitled  to  recover  anything  from 
the  defendants  in  the  said  action,  then  the  verdict  now 
entered  for  the  plaintiff  is  to  be  set  aside,  and  a  verdict  to 
be  entered  for  the  defendants. 

Joseph  iSay  (with  whom  was  Iltigh  Hilt)  argued  for  the 
plaintiff. — All  the  proceedings  of  the  defendants  under  the 
Lands  Clauses  Consolidation  Act  were  irregular.  The  award 
of  the  arbitrator  shews  that  the  plaintiff  is  entitled  to  the 
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land ;  he  is  therefore  entitled  to  the  mesne  profits  for  the        1857. 
whole  time  during  which  the  defendants  occupied  it     The      ^uaj^ 
case  does  not  shew  that  anYthinff  was  in  fact  said  about    ^     *- 
mesne  profits  when  the  parties  were  before  the  arbitrator;  Railway  Co. 
and  the  award  does  not  purport  to  dispose  of  them.    The 
order  of  reference  and  award  may  be  read  and  compared 
with  the  124th  section  of  the  Lands  Clauses  Consolidation 
Act|  1845,  which  distinguishes  between  competuaiion  for 
the  ettatey  rights  in"  interest  of  any  party  in  lands  which  the 
promoters  may  have  taken,  and  compensation  for  the  mesne 
pnifits.    A  reference  of  **all  matters  in  difference*'  does 
not  include  a  future  or  contingent  claim.    Only  such  differ- 
ences as  have  actually  arisen  at  the  time  of  the  reference 
are  referred :   In  re  Brawn  and  The  Croydon  Canal  Com^ 
pony  {a\  Cochbum  v.  Newton  (6),  Harding  v.  Forshaw  {c). 
Till  after  the  recovery  in  the  ejectment  no  action  for  mesne 
profits  could  Have  been  maintained.    Future  differences  can 
only  be  referred  by  express  words,  such  as  are  not  found  in 
the  order  of  reference  now  in  question,    [Martin^  B. — I  have 
idways  understood  that  the  object  of  referring  an  action  of 
ejectment  and  all  matters  in  difference  was  to  get  rid  of 
all  further  litigation  and  dispose  of  the  question  of  mesne 
pofita.] 

Edward  James  (with  whom  was  Boden\  for  the  defend- 
AQts,  was  not  called  upon. 

Pollock,  C.  6. — I  am  of  opinion  that  there  must  be 
judgment  for  the  defendants.  Mr.  Kay  has  argued  that  the 
daim  for  mesne  profits  was  at  the  time  of  the  reference, 
afutare  and  contingent  claim,  which  the  arbitrator  had  no 
power  to  dispose  of.     The  answer  to  that  is,  that  after  the 

(a)  9  A.  &  £.  522.     See  per  (6)  2  Man.  &  G.  899. 

^^ttWafc,  J.,  p.  529.  (c)  1  M.  k  W.  415. 
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1857.        Company  had  taken  possession  of  the  land,  it  was  supposed 
^■^^"^"^^      that  they  were  not  entitled  to  it,  and  an  action  of  ejectment 
V.  was  brought,  which,  with  all  matters  in  difference,  was 

Railway  Co.  referred  The  reference  was  not  merely  as  to  the  title, 
but  was  intended  to  put  an  end  to  all  further  litigation, 
and  to  give  the  plaintiff  full  compensation  for  every  claim 
he  could  have.  The  arbitrator  has  in  terms  disposed  of 
every  matter  ia  dispute.  The  parties  expressly  contem- 
plated the  settlement  of  the  question  of  mesne  profits;  and 
the  arbitrator  having  awarded  in  respect  of  them,  the 
plaintiff  must  pursue  his  remedy  onder  the  award. 

Martin,  B. — I  am  of  the  same  opinion.  The  third 
plea,  which  sets  out  the  order  of  reference  and  the  award, 
states  that  the  mesne  profits  were  a  matter  in  difference. 
The  replication  takes  issue  on  that  According  to  the  evi- 
dence, I  think  that  the  plea  was  proved.  The  defendants, 
a  railway  Company,  having  taken  possession  of  certain  land 
of  the  plaintiff,  he  brought  an  action  of  ejectment,  which, 
together  with  all  matters  in  difference,  was  referred  to  an 
arbitrator,  who  was  to  **  decide  what  sum  should  be  paid  by 
the  defendants  to  the  plaintiff,  as  the  price  of  or  compensation 
for  the  land  of  the  plaintiff,  which  the  defendants  had  taken 
for  the  purposes  of  their  railway,  the  plaintiff  consenting  to 
make  and  execute  or  procure  a  conveyance  to  the  defend- 
ants.** The  arbitrator  awarded  that  the  verdict  for  the 
plaintiff  should  stand,  that  is,  that  the  plaintiff  had  a  legal 
right  to  the  property  at  the  time  of  the  commencement  of 
the  suit:  then  that  719L  4s.  should  be  paid  to  the  plaintiff 
as  the  price  of  and  compensation  for  the  land,  and  that 
there  was  no  other  matter  in  dispute  except  the  costs.  It 
was  contended  that  the  plaintiff  had  a  right  to  sue  out  a 
writ  of  possession  and  bring  an  action  for  the  mesne  profits. 
At  first  I  thought  the  award  bad,  but  the  legal  title  bad 
probably  become  vested  in  the  defendants  subsequently  to 
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the  comraencement  of  the  action.     My  impression  is,  that       1857. 
wherever   an    action    of  ejectment   and   all    matters    in      ^^^^"^""^ 

''  ^        Smallit 

difference  are  referred,  the  question  of  mesne  profits  is  v* 

*         ^  ^  ,     ,       Blaokbubn 

referred.      However  that  may  be  in  ordinary  cases,  it  is   Railway  Co. 
clearly  referred  in  the  present  instance. 

Bbamwell,  B. — I  am  of  the  same  opinion.  No  objec- 
tion has  been  made  that  the  award  b  bad,  but  the  question 
is  whether  it  has  disposed  of  the  mesne  profits.  The  plain- 
tiff claimed  the  land ;  and  if  he  was  entitled  to  it,  he  was 
also  entitled  to  compensation  for  its  occupation  by  the 
defendants.  Every  matter  in  difference  was  referred  to  the 
arbitrator;  and,  therefore,  the  question  as  to  the  mesne 
profits  was  referred.  The  intention  of  the  parties  is  ex- 
pressed in  plain  terms.  As  to  the  period  subsequent  to  the 
making  of  the  award,  the  third  plea  seems  to  me  in  effect  a 
plea  of  leave  and  licence :  it  sets  out  what  amounts  to  an 
sgreement  that  the  defendants  should  thenceforth  keep 
possession  of  the  lands,  and  though  the  licence  might  have 
been  revocable  if  the  defendants  did  not  perform  the  award, 
yet  the  plea  avers  that  they  were  always  ready  and  willing 
to  perform  iL  Therefore,  after  the  order  of  reference,  the 
defendants  were  lawfully  in  possession  by  the  leave  and 
licence  of  the  plaintiff. 

Chaknbll,  B. — ^The  plaintiff  cliums  damages  for  the 
wrongful  possession  of  the  land  by  the  defendants,  both 
before  and  after  the  date  of  the  order  of  reference.  He 
contends  that  the  subject-matter  of  the  present  action  was 
not  a  matter  in  difference  at  the  time  of  the  reference. 
I  do  not  say  whether,  in  ordinary  cases,  the  reference  of  an 
action  of  ejectment  ''and  all  matters  in  difference*'  includes 
SQch  a  future  claim  as  that  for  mesne  profits.  But,  in  the 
present  case,  looking  at  the  whole  matter,  it  is  clear  that 
the  amount  of  damages  and  the  sum  to  be  paid  for  the  land 
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1857.        "yfrere  embraced  by  the  submissioD ;  and  whatever  was  in« 

^T^^'^'^      volved  in  that  inquiry  was  referred.    The  defendants  had 
Smallkt  . 

V.  taken  possession  of  the  land  and  paid  money  into  the  Bank 
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Railway  Ck>.  of  Enghmd.  The  arbitrator  directed  the  verdict  for  the 
plaintiff  to  stand ;  he  therefore  decided  that,  at  the  time  of 
the  commencement  of  this  suit,  the  legal  estate  was  in  the 
plaintiff.  The  arbitrator  appropriated  the  money  paid 
into  the  Bank,  and  directed  that  the  sum  of  7191  4jl 
should  be  paid  as  the  price  of  and  compensation  for 
the  land  of  the  plaintiff,  which  the  defendants  had  taken. 
No  doubt,  the  meaning  of  the  arbitrator  was  that  the 
sum  so  awarded  should  be  taken  in  Ifull  sati^iction  of 
all  claims  by  the  plaintiff.  The  arbitrator  did  not  direct 
a  conveyance  to  be  executed,  but  he  may  hare  con«dered 
that  the  legal  estate  became  yested  in  the  defendants  sub- 
sequently to  the  commencement  of  the  suit  Whatever 
may  be  the  eflect  in  ordinary  cases,  of  a  reference  of  an 
action  of  ejectment  and  all  matters  in  difference,  here  the 
parties  have,  in  plain  terms,  consented  to  refer  the  damages, 
and  upon  that  ground  I  am  of  opinion  that  there  must  be 
judgment  for  the  defendants. 

Judgment  for  the  defendants. 


REGULiE  GENERALES. 

EASTER  TERM,  1857. 

It  is  ordered  that  plaintifis  suing  in  contract  for  20/. 
or  less,  may,  if  they  claim  costs,  indorae  on  the  writ  of 
summons  the  following  notice: — 

'^  Take  notice,  that  if  judgment  be  signed  for  default  of 
appearance,  the  plaintiff  will  without  summons  apply  to 
a  Judge  for  his  costs  of  suit,  unless  before  such  judgment 
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you  shall  give  notice  to  bim,  or  his  attorney,  that  you        1557, 
iotend  to  oppose  such  application."  — ^^-^-^ 

And  it  is  further  ordered,   that  if  the  defendant  give    OsiixaALXB. 
SQch  notice,  the  plaintiff  shall  proceed  by  summons  and 
order. 

Bat  if  the  defendant  give  no  such  notice,  the  plaintiff 
may  produce  such  indorsement  to  a  Judge  at  Chambers 
for  an  order  for  costs,  ex  parte,  and  if  the  Judge  shall 
sign  his  name  to  the  indorsement,  such  signature  shall  be 
an  order  for  costs,  and  the  Master  may  tax  them  thereon 
accordingly.  In  case  of  any  application  for  costs  without 
such  indorsement,  the  plaintiff  shall  not  be  entitled  to 
more  costs  than  if  he  had  made  such  indorsement,  unless  a 
Judge  shaU  otherwise  order. 

Entry  of  Satisfaction  on  JtidgmenU* 

Upon  a  satisfaction  piece,  duly  signed  and  attested,  in 
accordance  with  the  80th  Rule  of  Hilary  Term,  1853,  being 
presented  to  the  clerk  of  the  judgments  of  the  Masters  of 
the  Coort  in  which  the  judgment  has  been  signed,  he  shall 
file  the  same  and  enter  satisfaction  in  the  judgment  book 
against  the  entry  of  the  said  judgment,  and  no  roll  shall 
be  required  to  be  carried  in  for  the  purpose  of  entering 
satisfiurtion  on  a  judgment 

A^^i%5l.  Campbell. 

A.   E.   CoCKBDBlf. 

W.  Erlb. 
E.  V,  Williams. 
Charles  Cbompton. 
J.  W1LLE8. 
Fbed.  Pollock. 
Samuel  Martin. 

G.    BnAMWELLr 
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{Error  from  the  Court  of  Exchequer.) 


afar  12. 

The  owner  of 
a  mill  on  the 
l>anks  of  n 
rirer  cannot 
maintain  an 
action  against 
a  land-owner^ 
who  sinks  a 
deep  well  on 
his  own  land 
and  bj  pnmps 
and  steam- 
engine  diverts 
the  umdeT' 
grtnmd  water 
which  would 
otherwise  have 
percolated  the 
soil  and  flowed 
into  the  riTer 
by  which,  for 
more  than 
sixty  ^earSp 
the  mill  was 
worked. 


Chasemore  o.  RiCHARDSy  Clerk  to  the  Crotdon  Local 

Board  of  Health. 

JljRROR  on  the  jadgment  of  the  Court  of  Exchequer  for 
the  defendant  on  the  following  special  case,  stated  for  the 
opinion  of  this  Court  by  an  arbitrator  to  whom  the  cause 
had  been  referred  by  order  of  Nisi  Prius, — 

The  first  count  of  the  declaration  charged,  that  before 
and  at  the  time  of  the  committing  of  the  grievances  herein- 
after respectively  mentioned,  the  plaintiff  was  possessed  of 
a  certain  mill,  messuage  and  dwelling-house,  and  certain 
closes    and    premises,  with   the  appurtenances,  and  was 
entitled  to  the  flow  of  a  stream  called  the  River  Wandle, 
passing  near  to,  along,  by  and  through  the  said  closes  and 
mill,  for  the  purpose  of  working  and  using  the  said  mill, 
and  for  the  more  convenient  enjoyment  of  the  said  mill^ 
messuage  and  dwelling-house,  and  closes,  with  the  appurte- 
nances :  Yet  the  said  Local  Board  of  Health  on,  &c.,  and 
on  divers  other  days,  wrongfully  abstracted  and  prevented 
the  flow  of,  and  diverted  the  water  of  the  said  stream  away 
from  the  said  mill ;   and  also  wrongfully  abstracted  and 
prevented,  and  intercepted  the  flow  of,  and  diverted  water 
which  ought  to  have  flowed,  and  ought  still  to  flow,  into 
the  said  stream  and  to  the  said  mill,  and  do  so  continue  to 
abstract,  prevent,  divert  and  intercept  the  same  respectively^ 
to  wit,  by  there  digging  and  sinking  a  well  near  to  the  said 
stream,  and  taking  the  water  of  such  well. 
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To  this  the  defendant  pleaded,  that  the  said  Local  Board 
of  Health  are  not  guilty  as  alleged:  and  the  defendant 
stated  in  the  margin  of  the  said  plea,  ''By  statute  1 1  &  12  v. 

»  ^  RiCHABDB. 

Vict  c.  63, 8. 139,  being  a  Public  Act** — On  this  issue  was 
joined. 

The  plaintiff  is,  and  at  the  time  of  the  acts  complained 
of  was,  possessed  of  and  was  the  occupier  of  an  ancient 
mill,  on  the  River  Wandle,  in  the  county  of  Surrey,  called 
Waddon  Mill,  situate  about  one  mile  from  the  town  of 
Croydon  in  the  said  county. 

The  plaintiff  and  the  preceding  possessors  and  occupiers 
of  the  said  mill  had,  for  upwards  of  sixty  years  next  before 
the  acts  of  the  Local  Board  hereinafter  mentioned,  and  for 
upwards  of  sixty  years  next  before  the  bringing  of  the 
action,  used  and  enjoyed  as  of  right,  and  been  entitled  to 
086  and  enjoy,  the  flow  of  the  said  river  for  the  purpose  of 
working  and  using  the  said  mill. 

The  River  Wandle  commences,  and  always  has  com- 
menced, its  course  near  the  part  of  the  town  of  Croydon 
which  is  nearest  to  the  said  mill,  and  the  said  river  flows, 
and  always  has  flowed,  thence  to  and  by  the  plaintiff's  mill. 

The  River  Wandle  is,  and  always  has  been,  fed  and 
supplied  above  the  plaintifl^s  mill  by  (among  other  sources 
of  supply),  the  water  produced  by  the  rain  fall  on  a  district 
of  many  thonsand  acres  in  extent,  comprising  the  town  of 
Croydon  and  its  vicinity.  Large  quantities  of  this  water 
sink  into  the  upper  ground  to  various  depths,  and  then 
flow  and  percolate  through  the  strata  towards  and  to  the 
River  Wandle,  (if  not  interfered  with) ;  in  some  instances 
rising  to  the  surface  as  springs,  and  then  flowing  as  little 
surface  streams  into  the  river ;  in  other  instances  finding 
their  whole  way  under  ground  into  the  river.  The  precise 
lines  and  courses  in  which  the  undei^ground  runlets  and 
pvticles  of  water  so  find  their  way  under  ground  towards 
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1857.         ^^'^  ^^  ^^  1^^^^  ^^^y  continually  and  infinitely  with  the 
^^"'"'^'"^      Bhiftinfls  and  variations  in  the  soil,  which  occur  from  natural 
V.  causes ;  but  the  general  flow  of  laige  quantities  of  water 

to  the  River  Wandle  is  as  above  described,  and  if  thej  are 
not  interfered  with  or  intercepted,  they  form  considerable 
sources  of  supply  to  the  river  as  well  above  as  below  the 
plaintiff's  mill. 

It  is  impossible  to  know  beforehand  the  precise  or 
complete  effect  which  the  sinking  a  new  well,  and  pumping 
from  it  in  any  part  of  the  district  above  described  may  have 
upon  springs  or  streams  in  the  vicinity:  the  effect  may 
be  instantly  sennble  and  considerable,  or  f(Mr  a  long  time 
no  sensible  effect  may  appear;  but  the  natural  effect  of 
abstracting  a  lai^  quantity  of  water  at  any  spot  of  the 
district  above  described  is  to  diminish  the  quantity  at  every 
other  spot  throughout  the  district,  though  the  amount  of 
diminution  at  particular  spots  may  be  infinitesimally  small; 
and  the  natural  efiect  to  be  reasonably  expected  from  sink- 
ing a  new  well  in  such  a  district^  and  from  continually,  or 
almost  continually,  pumping  thence  large  quantities  of 
water  for  a  long  time  most  be  the  sensible  diminution  of 
the  water  supply  of  springs  and  streams  in  the  vicinity. 

The  above  description  is  to  be  taken  to  apply  to  the 
district  in  question,  not  merely  at  the  present  time,  but  for 
sixty  years  and  upwards  next  before  the  works  and  acts  of 
the  Local  Board  of  Health  hereinafter  mentioned,  and  for 
sixty  years  and  upwards  next  before  the  bringing  of  the 
action. 

The  Local  Board  of  Health  for  the  town  of  Croydon  was 
duly  constituted  under  the  Public  Health  Act,  and  under 
the  Public  Health  Supplemental  Act,  1849. 

In  the  year  1851,  the  said  Local  Board,  for  the  purpose 
of  supplying  the  town  of  Croydon  with  water  and  for  other 
sanitary  purposes,  under  the  said  statutes  made  and  sunk  a 


9. 

RiC&UUM. 
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large  well,  to  the  depth  of  seventy-four  feet,  in  their  own 
groand,  in  a  piece  of  land  of  and  belonging  to  them  in  the 
town  of  Croydon,  and  within  the  district  which  has  been 
abofe  described.  The  distance  of  the  said  well  fiom  the 
commencement  of  the  River  Wandle  is  about  a  quarter  of  a 
mile.  They  also  erected  pumps  and  steam  engines  on  their 
own  ground,  and  commenced  to  pump  water  firom  the  well 
into  a  reservoir  and  pipes  for  the  supply  of  the  town,  at 
the  end  of  the  said  year,  Ihd  with  slight  periods  of  inter- 
miffion  have  continued  to  do  so  to  the  present  time. 

The  amount  of  water  so  pumped  and  taken  by  them 
through  and  from  the  said  well,  during  the  period  of  six 
calendar  months  from  the  16th  August,  1853,  to  the  16th 
February  1854,  was  between  five  hundred  thousand  and  six 
hmidred  thousand  gallons  duly.     Part  of  the  said  quantity 
of  water  so  then  pumped  and  taken  by  them  through  and 
from  the  said  well,  was  water  then  flowing  and  finding  its 
way  underground  through  the  strata,  in  the  manner  above 
described,  and  towards  the  River  Wandle;  and  if  not  inter- 
cepted by  the  operation  of  the  said  well  and  pumping,  would 
have  flowed  and  found  its  way  into  the  River  Wandle  above 
the  pontiff's  mill,  but  which,  by  the  operation  of  the  said 
well  and  pumping,  was  drawn  away  into  the  said  well,  and 
thence  pumped  up  and  taken  by  the  said  Local  Board. 
And  I  find,  as  a  fact,  that  the  said  Local  Board  did,  during 
the  six  months  aforesaid,  by  means  of  the  said  well  and 
pomping^  abstract,  divert,  and  intercept  underground  water, 
but  underground  water  only,  that  otherwise  would  have 
flowed  and  found  its  way  into  the  River  Wandle,  and 
wookl  then  and  there,  as  part  of  the  water  and  stream  of 
the  said  river,  have  flowed  and  found  its  way  to  the  said 
mill  of  the  plain tifl;  and  have  been  applicable  and  service- 
able to  and  for  the  working  thereof;  and  that  the  same  was 
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sufficiently  in  quantity  to  have  been  of  sensible  value  in 
and  towards  the  working  of  the  said  milL 
9,  And  I  find  that  the  said  Jx)cal  Board  did  not  during  any 

Richards. 

part  of  the  time  in  question  intercept,  divert,  or  abstract,  or 
draw  into  their  well  any  water  which  had  already  joined 
the  said  River  Wandle  and  become  integral  part  of  the 
same,  or  which  had  already  joined  and  become  integral 
part  of  any  surface  stream  running  into  the  said  river. 

I  further  find  that  the  said  Ebcal  Board,  throughout  all 
their  acts  and  works  hereinbefore  described,  were  actuated 
by  no  malice  against  the  plaintiff  or  any  one  else,  and  that 
they  did  not  intend  in  any  way  to  diminish  the  quantity 
of  water  in  the  River  Wandle,  or  to  injure  any  person 
interested  in  the  use  of  the  said  river ;  but  the  said  board 
at  the  time  of  their  said  acts  and  works,  throughout  the 
period  of  six  months  particularly  in  question  in  this  cause, 
had  reasonable  means  of  knowing  the  probable  and  natural 
effects  of  their  said  acts  and  works. 

In  considering  this  case  the  Court  are  to  have  power  to 
draw  all  inferences  of  fact  which  a  jury  might  draw. 

The  question  for  the  opinion  and  judgment  of  the  Court 
is,  whether,  under  these  circumstances,  the  said  Local 
Board  are  legally  liable  in  this  action  to  the  plaintiff  for 
the  abstraction  of  water  as  above  described 

Bovitt  (with  whom  was  the  Attorney  General  and  Bay- 
mond)  argued  for  the  plaintiff  in  Trinity  Vacation,  1856 
(June  16)  (a). — There  is  a  material  distinction  between  the 
withdrawing  water  from  land  saturated  with  it,  and  di- 
verting a  spring  for  the  purpose  of  draining  the  land.  If 
the  former  can  be  lawfully  done,  the  owner  of  a  few  nxis 

(a)  Before  Coleridge^  J^  Wight .  lianu^  J.,  Crtrnjaon,  J.,  and  Crow- 
man  J.,  Cresswell,  J.,  Erle^  J.,  WU-      der^  J. 
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of  land  might  sink  on  it  a  deep  well,  and  so  destroy  all 
the  neighbouring  mill-owners*  property.  On  the  other  hand 
it  will  be  said,  that  to  deny  this,  is  to  take  from  the  land-  «• 

owner  his  right  to  use  the  water  on  his  land.  The  nght 
to  water  b  a  natural  right,  and  depends  on  the  same  prin- 
ciple as  the  enjoyment  of  light  and  air.  They  are  all 
the  gift  of  Providence  for  the  common  benefit  of  mankind. 
Every  person  has  a  right  to  the  enjoyment  of  the  water 
flowing  through  or  being  on  his  land,  just  as  he  has  to 
the  enjoyment  of  light  and  air.  It  makes  no  difference 
whether  the  water  flows  on  the  surface  or  saturates  the 
land  beneath  it.  If  the  water  is  confined  to  a  particular 
stream  or  current,  its  enjoyment  is  limited  to  the  ripa- 
rian proprietors ;  but  if  instead  of  flowing  in  a  channel  it 
is  diffused  throughout  the  land,  the  right  to  its  enjoyment 
more  nearly  resembles  the  corresponding  right  to  light  and 
air.  The  Local  Board  of  Health  has  no  other  right  in 
this  respect  than  a  private  individual  The  Health  of 
Towns  Act,  11  &  12  Vict,  c  63,  &  145,  provides  ''that 
nothing  in  that  Act  shall  be  construed  to  authorize  the  Local 
Board  of  Health  to  use,  injure,  or  interfere  with  any  water- 
coarse,  stream,  river,  &c.,  in  which  the  owner  or  occupier  of 
any  lands,  mills,  &c.  shall  or  may  be  interested  without  con- 
sent in  writing,"  &c.  Therefore  the  defendant  who  repre- 
sents the  Local  Board,  is  in  the  same  position  as  an  ordinary 
landowner  claiming  to  exercise  certain  rights  in  respect 
of  his  land.  Although  it  was  formerly  considered  that  the 
right  to  water  depended  on  a  presumed  grant,  from  long 
acquiescence  and  enjoyment,  it  is  now  settled  that  the 
right  is  a  natural  right—the  gift  of  Providence ;  that  all 
niay  reasonably  use  the  water  who  have  a  right  of  access 
to  it,  subject  however  to  the  similar  rights  of  the  owners 
of  adjacent  land :  Embrey  v.  Owen  (a).     The  enjoyment, 

(a)  6  Ezch.  353,  369. 
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whether  it  be  of  water,  light,  or  air,  must  be  reasonable. 
All  being  entitled  to  the  use,  the  maxim  applies  ^  sic  otere 
^    '•  tuo  at  alienum  non  hedas.**   No  proprietor  of  land  has  any 

right  to  water,  light,  or  air,  except  as  incident  to  the  enjoy- 
ment of  his  property ;  and  he  is  only  entitled  to  a  reason- 
able appropriation  of  them  as  inddent  to  such  enjoyment 
For  instance,  he  may  either  by  himself,  his  family,  or 
servants,  drink  the  water,  or  use  it  for  domestic  purposes. 
Again,  he  may  use  it  for  the  cnltiTation  of  his  land,  and 
for  that  purpose  he  may  "drain  his  land  even  to  the  injury 
of  his  neighbour.     So  if  he  built  on  his  land,  he  might 
acquire  a  right  to  more  water  for  the  inhabitants  of  the 
houses.     All  these  are  reasonable  uses  of  the  water.    But 
it  would  not  be  reasonable  or  incident  to  the  enjoyment 
of  the  land,  for  the  owner  to  sink  a  deep  well,  and  by  a 
steam-engine  pump  up  the  water  so  as  to  divert  the  entire 
stream.    It  makes  no  difierence  whether  the  water  is  alto- 
gether taken  away,  or  is  put  into  reservoirs  for  sanitary 
uses.    If  it  may  be  abstracted  for  a  purpose  not  incident 
to  the  enjoyment  of  the  land,  no  stream  is  safe.    There 
are  two  authorities*  expressly  in  the  plaintiff's  fiivour.    In 
Balston  v.  Bensted  (a)   the  plaintiff  and  defendant  were 
respectively  owners  of  adjoining  closes  on  the  banks  of 
the  River  Medway.     As  far  back  as  could  be  recollected 
there  had  been  a  spring  of  water  on  the  pUuntiff^s  close, 
which  ran  from   thence  to  the  river.      For  more  than 
twenty  years  this  water  had  been  appropriated  by  the 
occupiers  of  the  plaintiff's  close ;  when  the  defendant  be- 
came owner  of  the  adjoining  close,  and  opened  a  stone 
quarry  in  it,  whereby  the  water  coming  to  the  spring  on 
the  plaintiff's  land  was  diverted:  Lord  Elknlaraugh  rtxled 
that  twenty  years  exclusive  enjoyment  of  water,  in  any 
|)articular  manner,  afforded  conclusive  presumption  of  right 

(a)  1  Camp.  468. 
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in  the  pAity  so  enjojing  it  In  Dickinson  v.  The  Orand 
jMneiian  Canal  Company  (a)  the  defendants  sank  a  well  on 
their  own  land,  and  erected  over  it  a  pump  and  steam-  v. 

RlCHABlM. 

engine,  bj  which  they  pumped  into  their  summit  level  a 
qnantitj  of  underground  water,  which  would  otherwise  have 
flowed  underground  into  a  river,  and  also  a  quantity  of 
ondeiground  water,  which  would  otherwise  have  percolated 
the  intervening  chalk  and  earth  underground  into  that 
river,  both  of  which  quantities  of  water  would,  in  the  natural 
and  accustomed  course  of  the  ri^r,  have  flowed  to  the 
plaintiflTs  mills;  and  it  was  held  that,  at  common  law, 
an  action  would  lie  against  them  for  the  abstraction  of  the 
water,  whether  it  was  part  of  the  underground  water- 
coarse,  or  percolated  through  the  strata.  That  decision 
was  approved  of  by  the  Master  of  the  Rolls  (i).  Acton 
T.  Blundell  (c)  is  snpposed  to  be  an  authority  the  other 
way.  There  it  was  held  that  the  owner  of  land  through 
which  water  flows  in  a  subterraneous  courses  has  no  right 
or  interest  in  it  which  ¥rill  enable  him  to  maintain  an 
action  against  a  landowner,  who  in  carrying  on  mining 
operations  on  his  own  land  drmns  away  the  water  from  the 
land  of  the  first  mentioned  owner.  That  decision,  how- 
ever, is  not  consistent  with  the  doctrine  on  which  later 
cases  depend,  viz.,  that  the  right  to  water  is  a  natural  right: 
it  proceeded  on  the  ground  of  enjoyment  on  the  one  side, 
and  acquiescence  on  the  other;  but  there  could  be  no 
acquiescence,  bccanse  the  neighbouring  owner  could  not 
know  of  this  underground  water,  or  if  he  did,  he  could 
not  tell  how  much,  if  any,  when  the  ground  was  in  its 
natural  state,  belonged  to  him,  and  how  much  to  the  owner 

(a)  7  £xcb.  282.  260. 

(h)  SeeDickinsmr.  The  Orand         (c)  12  M.  &  W.  324. 
JmeHonCamidCcmpany^  15  Beay. 
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of  the  well.     In  one  report  of  Broadbent  v.  Bamsbotham  (a) 
Parke,  B.,  is,  stated  to  ha^e  said,  that  all  the  courts  dis- 
V.  approved  of  that  part  of  the  jodgment  in  Acton  v.  BlvndeUj 

which  denied  the  natural  right  to  water.  In  that  case, 
however,  the  plaintiff  did  not  complain  of  au  interference 
with  his  natural  right  to  the  water,  but  of  an  injury  to 
his  artificial  supply  by  means  of  the  well  which  he  sunk ; 
he  was  therefore  bound  to  shew  a  twenty  years  user. 
Here,  as  in  Dickinson  .v.  The  Grand  Junction  Canal  Com- 
pony  (6),  the  plaintiff  complains  of  an  injwy  to  his  natural 
right  That  decision  was  approved  and  confirmed  in 
Bawstron  v.  Taylor  (c)  and  Broadbent  v.  Bamsbotham  {dy 
The  former  case  decided  that  the  owner  of  land  has  an 
unqualified  right  to  drain  it  for  agricultural  purposes,  in 
order  to  get  rid  of  mere  surfiice  water,  the  supply  of  the 
water  being  casual,  and  its  flow  following  no  regular  or 
definite  course.  Broadbent  y.  Bamsbotham  is  to  the  same 
effect.  In  Wood  v.  }Vaud{e)  the  right  was  treated  as  ex 
jure  naturse,  and  therefore  not  destroyed  by  unity  of  seisin. 
Then  if  the  enjoyment  depends  on  natural  right,  what 
distinction  is  there  in  principle  between  sur&ce  and  under- 
ground water?  Here  the  defendant  has  abstracted  the 
water,  not  in  the  reasonable  and  ordinary  use  of  it,  but 
to  the  injury  of  the  right  which  the  plaintiff  has  enjoyed 
for  sixty  years. 

Sir  F.  Kelly  (with  whom  was  Lush  and  ARlkr)  for  the 
defendant — The  claim  cannot  be  supported  either  on  prin- 
ciple ih  authority.  The  use  of  water  is  necessarily  of 
common  right     If  the  claim  could  be  enforced  it  would 

(a)  25  L.  J.  Exch.  121.  (d)  U  Excb.  602. 

(b)  7  Exch.  282.  (e)  3  Exch.  748. 

(c)  11  Exch.  369. 
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lead  to  absurd  and  mischievous  consequences.     The  plain-        1857. 

tiff  insbts^  that  by  the  mere  possession  of  a  mill  he  is    (^habbmoes 

entitled  as  of  right  against  all  mankind,  that  the  quantity     fi^^i^jM. 

of  water  which  has  heretofore  existed  above  the  mill  shall 

ooDtinue  to  flow  for  ever,  and  that  he  may  sue  any  one 

who  intercepts  it  at  any  part  of  its  natural  course  before  it 

retches  the  stream:  therefore  he  would  have  a  right  of 

action  under  whatever  circumstances  it  was  intercepted, 

provided  the  quantity  taken  interfered  with  the  working  of 

the  mill     Suppose  the  quantity  adequate  to  work  the  mill 

amounted  to  900,000  gallons  a  day,  the  plaintiff  claims  a 

right  to  maintain  an  action  against  any  one,  not  who  takes 

water  out  of  the  stream,  but  who  intercepts  it  in  any  part 

of  its  natural  course  to  the  stream,  whereby  that  quantity 

is  diminished.     Again,  suppose  that  for  more  than  twenty 

jean  there  were  no  houses  on  the  banks  of  the  stream 

above  the  mill,  and  then  that  a  town  gxew  up  and  numerous 

hooaes  were  erected  on  each  side  of  the  river,  the  pro- 

prietorB  of  those  first  erected  might  incur  no  liability ;  but 

as  soon  as  so  many  wells  were  sunk  as  to  diminish  the 

supply  to  the  mill  of  900,000  gallons  per  day,  those  parties 

would  be  liable  to  an  action.     Diekbuan  v.  The  Grand 

Jmetion  Canal  Company  (a)  is  the  only  authority  on  which 

the  plamtiff  can  rely ;  but  there  it  was  not  necessary  that 

the  point  should  be  decided,  because,  under  the  act  of 

ptttiament,  whenever  the  company  took  water  from  the 

rivers  for  the  use  of  their  canal,  they  were  bound  to  supply 

the  milb  with  an  equal  quantity  from  their  reservoir.     In 

IXMuon  V.  The  Grand  Junction  Canal  Company  the*  Court 

nid  that  the  mill  owner  was  not  only  entitled  to  the  water 

m  the  stream,  but  to  all  that  was  necessary  for  working  his 

nuU,  in  its  way  to  the  stream  throughout  the  whole  length 

(a)  7  Exch.  2S2. 

VOL,  IL— K.  8.  N  EXCU. 
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of  its  natural  coone.    If  that  were  80»  the  mill  owner  would 

be  entitled  to  the  rain  which  fell  from  the  heavensi  and 

r.  before  it  reached  the  earth,  for  its  natural  course  is  firom 

Richards. 

the  clouds  to  the  earth,  and  through  the  earth  to  the 
stream.    What  ground  in  law  is  there  for  the  distinc^n  as 
to  reasonable  use  or  degree  ?    It  has  been  conceded  that 
each  proprietor  of  a  house  may  sink  a  well  and  use  the 
water  for  domestic  purposes;   therefore  the  right  of  the 
mill-owner  must  be  subject  to  the  right  of  the  individual 
proprietoTB;  then  why  may  they  not  unite  and  sink  one 
laige  well  for  their  common  use  ?    That  is  all  that  has  been 
done  here :  instead  of  a  thousand  weUs,  one  artesian  well 
has  been  sunk.     There  is  nothing  unreasonable  in  that. 
Here  is  a  district  of  many  thousand  acres,  and  it  is  impos- 
sible to  say  at  what  particular  spot,  or  in  what  quantity,  the 
water  is  abstracted  before  it  reaches  the  river.     What  is  a 
reasonable  purpose,  and  where  does  the  right  of  action 
b^in  ?    Suppose  each  inhabitant,  in  addition  to  using  the 
water  for  washing  and  other  domestic  purposes,  chose  to 
brew  his  own  beer,  could  it  be  said  that  he  would  be  liable 
to  an  action,  and  if  not,  why  may  not  a  brewer  sink  a  well 
sufficiently  large  to  supply  all  the  inhabitants  with  beer? 
If  it  be  lawful  for  families  to  take  the  water  for  oidinary 
domestic  consumption,  is  it  not  equdly  lawful  for  a  trades- 
man to  take  it  in  order  to  supply  them  F    In  Cool  Dig. 
^*  Action  upon  the  Case  for  a  Nuisance''(C),  it  is  said,  that 
no  action  will  lie  **  if  a  man  use  water  in  his  own  land  out 
of  a  watercourse  running  through  his  land  to  the  pond  of 
B.,  whereby  B.'s  pond  is  not  so  full,  if  he  does  not  divert 
the    watercourse:    Per  St  John  at  Suffolk  Ass.,  1657, 
between  Smart  and    Stuted.'*      The  authorities  on  this 
subject  apply  exclusively  to  water  forming  part  of  a  stream 
or  watercourse,  and  visible  to  the  eye.     Water  is  publici 
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jnrisy  subject  to  the  use  of  it  by  each  person  under  or 
through  whose  land  it  flows,  so  that  he  uses  it  in  reasonable 
quantities^  and  does  not  divert  its  course.     If  this  had  r. 

been  the  case  of  water  flowing  above  ground,  the  mill- 
owner's  right  would  have  been  clearly  subject  to  the  right 
of  the  other  propriet(»8  who  took  it  for  reasonable  purposes, 
even  though  the  result  might  be  absolutely  to  stop  the  mill. 
Here  water  is  taken  which  flows  under  ground ;   but  it  is 
taken  by  the  proprietors  of  the  ground,  and  it  is  below 
the  surfiuse  of  the  land  which  they  occupy :  moreover  they 
have  taken  it,  not  for  their  own  purposes,  but  for  the 
domesttc  and  sanitary  purposes  of  the  inhabitants  of  the 
district  thtoogh  which  the  water  flows.    In  AcUm  v.  BluMr, 
deB  (a)  Hgidal,  C.  J.,  points  out  the  distinction  between 
the  case  of  surface  water  and  underground  water,  both  as 
regards  the  origin  of  the  law  as  to  running  streams,  and  the 
consequences  which  would  result  if  the  same  law  was  made 
applicable  to  springs  beneath  the  surfiu^e.    It  is  argued  that 
the  true  principle  is  not  acquiescence:  if  not,  it  follows 
that  there  must  be  some  positive  and  absolute  right  to  the 
water.    If  twenty  years  enjoyment  constitutes  the  right,  it 
most  proceed  on  the  ground  that  those  who  had  the  means 
of  preventing  its  exercise  have  acquiesced  in  it     But  the 
owner  of  the  soil  cannot  tell,  without  expensive  experi- 
ments, whether  or  no  the  water  flows  under  his  ground. 
The  only  distinction  between  this  case  and  Aetan  v.  jB/tin- 
deU  (a)  ia^  that  here  the  plaintiff  is  the  owner  of  a  mill 
How  can  a  user  for  twenty  years  establbh  a  prescriptive 
right  against  the  right  of  every  inhabitant  of  the  district  to 
use  the  water  under  his  own  land  for  his  own  reasonable 
purposes.     It  is  true  that  in  Wood  v.  fFaud  (b)  the  water 
diverted  flowed  from  an  artificid  watercourse,  but  it  was 

(a)  12  M.  &  W.  324.  (b)  8  Ezch.  748. 

N   2 
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1857.  water  which,  if  that  artificial  channel  had  not  been  formed, 
CttAMM^  would  have  flowed  into  the  natural  stream,  upon  the 
_     9'         banks  of  which  the  plaintifTs  mill  was  situated.      SndUi 

RiCHAEDB.  *^  ^ 

▼.  Kenriek  (a)  is  also  an  authority  in  the  defendants 
favour.  There  Mauley  J.,  maintained  the  doctrine  laid  down 
in  Adan  ▼.  Bbrndett  {b).  The  maxim  <^  no  ntere  too  ut 
alienum  non  laedas"  does  not  apply  to  the  defendant,  but  to 
the  plaintiff,  who  seeks  to  use  his  property  in  a  manner 
which  would  deprive  the  whole  district  of  the  supply  of 
water.  Embrey  v.  Otoen  (c)  was  a  case  of  surfece  water. 
There  is  no  authority  confirming  the  doctrine  laid  down  in 
Dickenson  v.  The  Grand  Junction  Canal  Company^  bot,  on 
the  contrary,  it  has  been  qualified,  if  not  oveimled,  by 
Rawttron  v.  Taylor  and  Broadbewt  v.  RanubaUuxm. 

Bomllf  in  reply. — There  b  no  presumption  that  the 
persons  who  are  now  supplied  with  the  water  are  the  same 
as  those  who  took  it,  each  for  himself,  before  this  well  was 
made ;  or  that  it  was  taken  by  them  in  the  same  qnanti^ 
as  now ;  indeed  the  presumption  is  the  other  way.  The 
defendant  does  not  deny  that  the  right  is  ex  jure  and 
incident  to  the  soil ;  if  so,  there  must  be  some  limit  to  the 
use :  there  cannot  be  a  right  to  take  the  whole  by  sinking 
a  well  to  any  depth.  The  right  is  to  the  water  percolating 
through  the  ground,  and  not  to  all  that  is  found  there. 
Rawstron  v.  Tayhr  only  decided  that  the  owner  may  drain 
his  land  for  agricultural  purposes.  Broadbent  v.  RamAotkam 
was  a  case  of  surface  water.  All  the  cases  limit  the  right 
to  the  reasonable  enjoyment  of  the  land  as  owner,  and  the 
reasonable  use  of  the  water.  There  is  no  practical  diflBculty 
in  ascertaining  what  is  a  reasonable  use,  and  it  must  always 

(a)  7  C.  B.  615.  (b)  12  M.  &  W.  324. 

(O  6  Exch.  S53. 
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vary  with  reference  to  the  particular  circumstances  of  each        1857. 

case,     Smiih  v.   Kenriek  was  the  case  of  an   artificial  c^]^^^^]^^ 
excavation.  v. 


Cur.  adv.  vuU. 

The  learned  Judges  having  differed  in  opinion,  the  judg* 
ment  of  all  the  members  of  the  Court,  except  Coleridffe,  J., 
was  deliveied  by 

Crrsbwbll,  J. — ^I  am  of  opinion  that  our  judgment  in 
this  case  must  be  in  fiivour  of  the  defendant  in  error. 

In  coming  to  this  conclusion,  I  adopt  the  statement  of 
the  law  with  regard  to  the  right  to  flowing  water  made  in 
Ewbreyy,  Owen  (6  Ezch.  369),  and  it  may  be  convenient 
to  read  the  passage  as  printed  in  that  book. — **  The  right 
to  have  the  stream  to  flow  in  its  natural  state  without 
dinuDQtion  or  alteration  is  an  incident  to  the  property  in 
the  land  through  which  it  passes ;  but  flowing  water  is 
pubHci  juris,  not  in  the  sense  that  it  is  a  "bonumvacans,**  to 
which  the  first  occupant  may  acquire  an  exclusive  right, 
bat  that  it  is  public  and  common  in  this  sense  only,  that 
all  may  reasonably  use  it  who  have  a  right  of  access  to  it; 
that  none  can  have  any  property  in  the  water  itself^  except 
in  the  particular  portion  which  he  may  choose  to  abstract 
from  the  stream  and  take  into  his  possession,  and  that 
daring  the  time  of  his  possession  only:  see  5  B.  &  Ad.  24. 
Bat  each  proprietor  of  the  adjacent  land  has  the  right  to 
the  usufruct  of  the  stream  which  flows  through  it.'' 

The  owner  of  a  mill  on  a  flowing  stream  is  in  the  same 
position  as  a  riparian  proprietor;  he  can  have  no  larger 
right  than  that  which  he  has  by  nature  against  those  above 

or  below  him,  unless  it  has  been  acquired  by  adverse  user, 

A  party,  whether  mill«owner  or  riparian  owner,  suing  for 
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abfltniction  of  water,  must  establish  a  rig^t  either  jure 
naturae  or  by  user,  and  in  the  latter  case  the  user  must 
V-  be  such  as  to  establish  a  servitude  affecting  the  land  through 

which  the  water  flows.  Every  riparian  owner  b  by  nature 
subject  to  the  natural  rights  of  those  lower  down,  which 
are  in  the  nature  of  a  servitude  imposed  on  his  land, — a 
servitude  **  ne  frciaa" 

Let  us  inquire  whether  this  servitude,  imposed  by  nature 
or  by  user,  can  extend  to  water  oozing  through  land  near 
a  flowing  stream,  and  which,  if  not  intercepted,  would  find 
its  way  into  that  stream. 

None  ot  the  text  books  or  decisions,  in  which  an  attempt 

has  been  made  to  define  the  rights  of  riparian  owners  to 

fiowmg  water,  have  extended  them  beyond  some  definite 

ascertained  flowing  stream,  with  the  exception  of  Diekbuon 

V.  The  Grand  Junction  Canal  Compaany  (a). 

To  extend  them  further  would  interfere  with  rights  of  the 
landowner  which  have  never  yet  been  disputed.  Thus  a  ri- 
parian owner  cannot  divert  a  flowing  stream  for  any  purpose, 
whether  for  irrigating  or  draining  his  land,  or  any  other,  to 
the  prejudice  of  other  riparian  owners.  But  it  has  never 
yet  been  held,  nor  was  it  contended  on  the  aigument  of 
this  case,  that  a  man  might  not  drain  his  land  and  so 
abstract  water  oozing  through  it,  although  such  water 
would  otherwise  have  found  its  way  to  a  flowing  stream. 
Nor  has  it  been  contended  that  an  owner  of  land,  situate 
near  a  flowing  stream,  may  not  make  a  pond  for  use  or 
ornament,  although  water  would  ooze  into  it  which  other- 
wise would  have  gone  into  the  stream ;  but  he  could  not 
for  any  of  these  purposes  abstract  water  fi[x>m  a  flowing 
stream.  Again,  the  owner  of  land  near  a  flowing  stream 
has  hitherto  been  supposed  to  have  the  right  of  preventing 

(a)  7  Exch.  282. 
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water  from  oozing  into  his  land  from  higher  ground,  pro-       1357, 
yided  he  does  not  throw  it  back  upon  his  neiffhboura;  but      ' — * — ' 

,  Chabemoee 

he  can  no  longer  do  that  if  water  so  percolating  is  to  be  9. 

,  1^0  R1CHAKD8. 

pat  OD  the  same  footing  as  a  naturally  flowing  stream ;  for 

tkat  he  cannot  lawfully  divert,  even  for  the  purpose  of 

preTenting  injury  to  his  land.     But  if  he  may  prevent  the 

water  from  coming  into  his  land,  why  should  he  not  allow 

it  to  come,  and  then  collect  and  use  it?   And  to  allow  this 

would  be  in  direct  conformity  with  the  two  recent  decisions 

of  the  Court  of  Exchequer :  Bcaosiron  ▼•  Taylor  (a),  and 

Broadbeni  v.  Ramsbatham  (b). 

There  are  two  cases  in  our  books,  and  I  believe  two  only, 

which  support  a  clum  to  water  not  in  a  flowing  stream, 

Babton  v.   Beruted  {c\    and   Dickinson    v.    The   Grand 

Jiotetion  Canal   Company  (d).    In  the  former  of  those 

cases,  Lord  EUenborough  said  '^  that  there  could  be  no 

doobt  but  that  twenty  years  exclusive  enjoyment  of  water 

m  any  particular  manner,  aflbrds  a  conclusive  presumption 

of  right  in  the  party   so  enjoying  it'*      His  lordship  is 

not  reported  to  have  explained  the  nature  of  the  pre- 

SQmption  to  be  made,  but  at  that  period  it  seems  to  have 

been  supposed  that  the  right  of  a  riparian  owner  arose 

oat  of  soBie  presumption  of  a  grant  by  those  higher  up 

the  stream ;  it  is  therefore  probable  that  in  the  case  then 

before  him,  which  related  to   the  water  springing  up  in 

the  pbkinttff's  land,  he  meant  that  an  enjoyment  of  it  for 

twenty  years  raised  a  presumption   of  a  grant — a  pre* 

sumption  not  generally  made  against  those  who  had  no 

knowledge  of  the  existence  of  that  which  they  are  to  be 

presomed  to  have  granted,  and  I  do  not  understand  that 

any  one  has  inasted  in  this  case  upon  the  doctrine  of 

(a)  n  Exch.  369.  (c)  1  Camp.  463. 

{h)  Id.  602.  (^0  7  Exch.  282. 
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presumption,  which  was  altogether  repudiated  in  the  other 
case  alluded  to,  Diekinstm  v.  7%«  Grand  Junction  Canal 
r.  Campatttff   where  Lord  Chief  Baron  Pollock,    in  giving 

the  judgment  of  the  Court,  says,  ^  We  consider  it  as 
settled  law  that  the  right  to  have  a  stream  running  in  its 
natural  course  is  not  by  a  presumed  grant  fix>m  long  acqui- 
escence on  the  part  of  the  riparian  proprietors  above  and 
below,  but  is  ez  jure  naturae,  and  an  incident  of  property, 
as  much  as  the  right  to  have  the  soil  itself  in  its  natural 
state,  unaltered  by  the  acts  of  a  neighbouring  proprietor, 
who  cannot  dig  so  as  to  deprive  it  of  the  support  of  his 
land,*'  It  would  seem  therefore  that  the  Court  of  Ex- 
chequer, as  constituted  when  that  judgment  was  given, 
would  not  have  rested  an  opinion  in  fiivour  of  the  plaintiff, 
in  Balstan  v.  Bensted,  on  the  ground  stated  by  Ixird 
Ellenborouffh. 

But  in  the  case  of  DichinMon  v.  The  Grand  Junction 
Canal  Compamf,  which  was  a  case  stated  by  order  of 
the  Master  of  the  Rolls  for  the  opinion  of  that  Court, 
questions  were  put  involving  the  right  of  a  man  to  sink 
a  well  in  his  own  ground,  and  intercept  water  which  would 
have  percolated  and  gone  through  the  intervening  strata 
into  a  flowing  stream.  Amongst  others,  these  two  questions 
were  put,  viz.,  first,  whether  the  Company,  by  digging 
the  said  well  at  Cow  Roast,  and  pumping  the  water  there- 
out, and  thereby  diverting  and  preventing  from  flowing 
into  the  River  Bulboume,  and  pumping  into  the  said 
summit  level  of  the  canal  a  quantity  of  undergpround  water, 
which  in  the  natural  and  accustomed  course  of  such  water, 
anterior  to  and  at  and  ever  since  the  llth  of  September, 
1847,  would  have  flowed  underground  into  the  River 
Bulboume,  and  which  water  would  in  the  natural  and 
^customed  course  of  the  Rivers  Bulboume  and   Gade, 
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have  flowed  to  the  mills  of  the  plaintiSs,  and  been  appli-        1857. 

dhie  to  the  working  thereof,  and  ha?e  thereby  prevented    ^^"^"^^^^ 

...  .  Chasbmobb 

the  plaintifiB  from  working  their  mills  so  beneficially  as  «. 

Richards. 

they  otherwise   might  and  could  and  would  have  done, 
have  violated  the  58  Geo.  3,  c.  xvi.,  and  the  articles  of 
agreement  of  the  11th  of  September,  1817,  or  either  and 
which  of  them>  or  have  rendered  themselves  liable  to  an 
action,  irrespective  of  the  said  act  of  parliament  and  agree- 
ment     Secondly,  whether  the  Company  by  digging  the 
8ud  well  at  Cow  Roast,  and  pumping  the  water  thereout, 
and  thereby  diverting  and  preventing  from  flowing  into 
the  River  Bnlboume,  and  pumping  into  the  said  summit 
le?el  of  the  canal  a  quantity  of  underground  water,  which 
would  otherwise  have  percolated  and  gone  through   the 
intervening  chalk  and    earth   under  ground,  and  would 
m  the  natural  and  accustomed  course  of  the  Rivers  Bul- 
bouzne  and  Gade,  have  flowed  to  the  mills  of  the  plaintifls 
and  been  applicable   to  the  working  thereof,  and  have 
thereby  prevented  the  plaintifis  from  working  their  mills 
80  beneficially  as  they  otherwise  might  and  could  and  would 
have  done^  have  violated  the  58  Geo.  3,  c.  xvL,  or  the 
articles  of  agreement  of  the  11th  of  September,  1817,  or 
either  and  which  of  them,  or  have  rendered  themselves 
liable  to  an  action   irrespective  of   the  said  act  of  par- 
liament and  agreement'*     The  Lord  Chief  Baron  answers 
them  in  these  terms:— ^*  With  respect  then  to  the  right 
of  action  of  the  mill-owners,  at  common  law,  against  the 
Company,  for  abstracting  water  which  actually  had  formed 
a  part  of  the  stream  of  the  rivers  Gade  and  Bulboume 
by  sinking  the  well,  we  think  that  the  Company  are  liable 
for  sioking  the  well. — As  to  the  abstraction  of  the  water 
which  never  did  form  part  of  the  rivers,  but  has  been 
prevented  firom  doing  so  in  its  natural  course,  by  the  exca- 
vation of  the   well,   whether  the  water  was  part  of  an 
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1857.  under  ground  water  course,  or  p^Dcolated  through  the  strata, 
we  are  also  of  opinion  that  an  action  would  lie.  The  mill- 
owners  were  entitled  to  the  benefit  of  the  stream  in  its 
natural  counse,  and  they  are  deprived  of  part  of  that 
benefit  if  the  natural  supply  of  the  stream  b  taken  away." 
The  subject  is  dismissed  with  this  simple  assertion  of  the 
right,  and  we  are  not  in  possession  of  the  reasoning  by 
which  the  Court  arrived  at  that  conclusion.  Another 
point  decided  in  that  case,  viz.,  that  the  Company  by 
nnking  a  well  had  broken  their  agreement,  rendered  the 
rights  of  the  parties  at  common  law  immaterial  to  the  de- 
cision of  the  case,  and  which  may  account  for  the  dis- 
missal of  this  novel  point  with  so  little  observation ;  and  in 
Broadbent  v.  Ramihothamy  the  case  having  been  cited  in 
aigument,  Poarke^  B.  observed,  **  That  ease  only  decided 
that  if  a  person  has  a  right  to  a  stream  jure  naturse,  he  has 
a  right  to  its  subterranean  course."  If  it  went  beyond 
that,  it  appears  to  have  been  repudiated  by  the  same  Court 
in  Rawstron  v.  Taybr  and  Broadbent  v.  Bamsbotham,  and 
I  think  rightly ;  and  adopting  the  law  as  laid  down  in  these 
two  latter  cases,  I  am  of  opinion  that  the  action  cannot 
be  maintained,  and  that  the  judgment  of  the  Court  below 
pnust  be  aflSrmed. 

CoLEamGE,  J. — ^The  parties  in  this  case  are  a  mill-owner 
on  the  one  hand,  the  plaintifi;  the  Local  Board  of  Health 
for  the  town  of  Croydon,  represented  by  the  defendant, 
on  the  other.  The  plaintifi^,  after  entitling  himself  to  the 
flow  of  a  stream  called  the  River  Wandle,  for  the  purpose 
of  working  and  using  his  mill,  and  for  the  more  convenient 
enjoyment  of  it,  complains  in  his  declaration  that  the 
defendant  has  wrongfully  abstracted  and  prevented  the 
flow  of,  and  diverted  the  water  of  the  said  stream  away 
from  the  mill,  and  also  wrongfully  abstracted  and  prevented 
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and  inteieepted  the  flow  of,  and  di?erted  water  which 
oagbt  to  hare  flowed  into  the  said  stream  and  to  the  said 
mill,  bj  digging  and  sinking  a  wdl  near  to  the  said  stream  «• 

and  taking  the  water  of  the  said  well 

The  defendant  pleads  ''not  guilty,''  by  statute.  The 
case  has  been  referred,  and  the  arbitrator  has  found  the 
&ct8  specially: — He  has  found  the  plaintifi^s  right  and 
mode  of  enjoyment  for  upwards  of  sixty  years  before  the 
oommitting  of  the  acts  compkiined  of  and  before  action 
brought.  He  has  acquitted  the  defendant  from  any  abstrac- 
tioD  of  water  from  the  stream  itself;  but  he  finds  a 
cooaiderable  abstraction  from  one  of  the  sources  of  supply 
to  the  stream.  He  finds  that  large  quantities  of  the  rainfall, 
in  a  district  of  many  thousand  acres,  sink  into  the  upper 
ground,  and  then  flow  and  percolate  through  the  strata 
to  the  River  Wandle, — in  some  instances  rising  to  the 
ain&oe,  as  springs,  and  flowing  as  surface  streams  into 
theri?er;  in  other  instances  finding  their  whole  way  under 
ground  into  the  river  by  lines  and  courses  which  continually 
vaiy  from  natural  causes ;  but  that  the  general  flow  of  laige 
quantities  of  water  to  the  river  thus  takes  place,  and  if 
they  are  not  interfered  with,  or  intercepted,  they  form 
considerable  sources  of  supply  to  the  river  above  the 
plaiotiff's  mill. 

He  further  finds  that  the  precise  or  complete  efiect  of 
sinking  a  new  well  and  pumping  from  it,  in  any  part  of  the 
district,  cannot  be  known  beforehand,  nor  when  it  will 
appear;  but  the  natural  effect  of  abstracting  a  large 
quantity  of  water  at  any  spot  of  the  district  is  to  diminish 
the  quantity  at  every  other  spot  in  it,  and  the  natural  effect 
to  be  noMonahly  expected  fix>m  nnking  a  new  well  in  the 
district,  and  firom  almost  continually  pumping  thence  lai^ 
quantities  of  water  for  a  long  time,  must  be  the  sensible 
diminution  of  the  water  supply  of  springs  and  streams  in 
the  ricinity. 
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1857.  He  further  finds  that  the  defendant  has  sunk  a   well 

^-^•^-r^^      seventy-four  feet  in  depth  in  a  piece  of  land  belonging  to 
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9.  himself  in  the  district,  the  well  being  sunk  at  about  a 

quarter  of  a  mile  fixim  the  commencement  of  the  river ; 
that  he  has  also  erected  pumps  and  steam  engines,  and , 
with  slight  periods  of  intermission,  has  pumped  water  from 
the  well  for  the  supply  of  the  town  at  the  rate  of  500,000 
or  600,000  gallons  daily.  Part  of  this  water  was  flowing 
and  finding  its  way  underground  through  the  strata  in  the 
manner  above  described  towards  the  river,  and  but  for  its 
having  been  thus  intercepted  would  have  reached  the  river 
above  the  plaintifi^s  mill,  would  have  found  its  way  to  the 
mill,  and  have  been  applicable  and  serviceable  to  and  for 
the  working  of  it;  and  this  in  sufficient  quantities  to 
have  been  of  sensible  value  in  and  towards  the  working 
of  the  mill. 

Upon  this  statement  the  plaintiff's  previous  enjoyment 
is  clear;  his  right  to  it  is  also  clear.  It  is  clear  that 
the  defendant  by  his  act  has  diminished  it;  and  that  he 
has  done  so  by  acts  of  which  'Ube  natural  effect  to 
be  reasonably  expected"  was  to  produce  the  injurious 
consequences,  which  have  in  feet  resulted;  and  although 
the  precise  or  complete  effect  of  merely  sinking  the  well, 
or  of  pumping  fix>m  it,  could  not  be  known  beforehand, 
nor  when  it  would  appear,  yet  he  must  now  be  taken 
to  have  known  before  his  continual  pumping  that  those 
consequences  would  result  The  question  then  is,  whether 
any  action  is  maintainable  against  him  for  these  acts ;  and 
I  am  of  opinion  that  this  question  is  to  be  answered  in  the 
affirmative. 

I  suppose  that  if  the  same  acts,  which  are  now  complained 
of  in  respect  of  subterranean  water,  had  been  done  in 
respect  of  water  on  the  surface,  the  plaintiff's  right  and  the 
injurious  consequences  to  that  right  and  its  enjoyment 
being  supposed  to  be  the  same  as  now  found,  no  question 
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cooid  have  been  made  as  to  the  right  of  action.    The  rights 

of  the  owner  of  land  by  or  through  which  water  flows, 

merelj  as  soch  owner,  and  apart  from  any  prescriptive  »• 

title,  are  now  well  settled ;  and  I  do  not  know  where  they 

ire  more  deariy  stated  than  by  Chancellor  Kent  in  his 

Commentaries,  vol.  3,  pp.  439, 441.     The  whole  passage  is 

extraeted  in  the  judgment  of  the  Court  of  Exchequer  in 

Enbrey  v.  Owen  (a),  and  therefore  I  need  not  now  repeat 

it    But  this  passage  is  in  strict  accordance  with  the  law  of 

this  country,  as  propounded   in  Mason  ▼•  HiU  (6),  and 

adopted  in  Adan  ▼•  BbindeU  (c)  by  the  Court  of  Exchequer 

Chamber.     But  the  passage  in  Kent  is  important,  because 

it  states  correctly  not  only  the  general  nature  of  the  right 

io  the  absence  of  all  interference  with  it  by  prescription  or 

otherwise,  but  the  limitations  in  the  mode  and  extent  of 

enjoyment,  which  are  involved  in  the  very  nature  of  the 

right  itself.     There  is  no  general  property  in  the  water  any 

more  than  in  light,  or  air,  but  a  right  to  use  it  as  it  flows-^ 

and  thb  extending  equally  to  all  the  riparian  proprietors, 

aboye  and  below:    but  this  right  involves,  almost  neces- 

sarily,  that  of  abstraction  and  temporary  diversion  for  the 

prnposes  which  are  essential  to  the  enjoyment  or  profitable 

use  of  the  property  through  or  by  which  the  water  flows, — 

this  right  however  restrained  in  the  measure  of  its  exercise 

bj  a  due  consideration  for  the  equal  rights  of  riparian 

proprietors  below  or  above.    If  even  the  reasonable  neces« 

sities  of  one  riparian  were  the  only  limit  to  his  right  of 

abstraction,   he  might,  where   the  supply  of  water  was 

limited,  exhaust  the  whole.     But  this  he  cannot  do,  for 

then  he  would  violate  the  equal  rights  of  all  below  him. 

Accordingly  we  find  in  a  note  to  the  passage  in  Keniy 

p.  440,  two  cases  firom  the  American  Beports  referred  to, 

(a)  6  Exch.  869.  (b)  5  B.  &  Ad.  I. 

(c)  12  M.  &  W.  849. 
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1857.        Arnold  v.  Foai  (a)  and  Brawn  ▼•  Best  {b\  deciding  tfai&    In 
^'^^* — '      the  former,  where  a  nvrinir  of  water  roee  in  the  land  of  A., 
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V.  and  runs  a  stream  in  the  land  of  B.,  it  was  held  that  A. 

had  no  right  to  divert  the  stream  fiom.  its  natural  channel 
to  irrigate  his  land,  if  he  iktnby  exhausted  Ae  rmming 
stream:  though  there  can  be  no  doubt  that  this  would  have 
been  a  perfectly  legitimate  mode  of  exercising  his  natural 
rights  as  a  riparian,  if  he  thereby  had  aot  abridged  the 
natural  or  conventional  rights  of  any  riparian  proprietor 
lower  down  the  stream.  These  common  and  equal  rights, 
I  need  hardly  say,  may  be  varied  to  almost  any  extent  by 
usage  or  prescription  from  which  a  grant  must  be  inferred, 
or  by  express  grant  It  follows,  of  course,  that  any  in* 
Mngement  of  what  I  may  call  the  natural  rights  of  a  co- 
riparian  in  the  first  case,  or  of  his  conventional  rights  in 
the  latter,  is  actionable :  and  upon  this  footing,  as  we  know, 
actions  are  very  commonly  maintained,  the  rights  being 
both  extremely  valuable  and  very  open  to  infringement. 

But  in  the  case  of  Actun  v.  BlundeU  before  mentioned, 
the  law  in  respect  to  subterranean  water  came  to  be  con- 
sidered, and  a  different  principle  was  laid  down.  It  is 
necessary  therefore  now  to  examine  what  that  case  decided, 
and  what  principle  it  laid  down :  if  its  decision  governs 
this  case,  I  for  one  should  be  of  opinion  that  in  a  co-ordi- 
nate Court  we  ought  to  act  upon  it,  whether  approving  it 
or  not,  and  leave  it  to  be  reviewed,  and  overruled  if  thought 
proper,  in  the  House  of  Lords.  But  if  it  does  not  by  its 
decision  govern  the  case  in  hand,  we  are  at  liberty  to 
consider  its  principles  before  we  apply  them  to  materially 
different  facts,  especially  if  we  find  that  those  principles 
have  already  been  thought  unsatis&ctory,  and  that  decisions 
have  passed  inconsistent  with  them. 

Now  it  is  certain  that  Acton  v.  BlundeU  does  not  decide 
(a)  12  Wendell,  330.  (ft)  1  Wilson,  174. 
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the  point  now  before  ns.  In  that  case  the  plaintiflTs  right 
stood  on  DO  user  for  twenty  years,  and  in  the  judgment  the 
Court  ezpreflsly  states  that  it  inUmates  no  opinion  what-  „  *^- 
e?er  as  to  what  the  rale  of  law  might  be,  if  there  had  been 
an  iminterrapted  oser  of  the  pontiff's  right  for  more  than 
the  last  twenty  years.  Hete  the  plaintiff  relies  on  an  unin- 
teinipted  user  for  more  than  sixty  years,  he  stands  not  on 
what  I  have  called  the  natural  right  of  a  riparian  proprietor, 
bQt  on  the  conventional  rights^  which  are  to  be  inferred 
from  that  user.  Whether  this  claim  can  be  made  out  or 
not,  is  not  the  question  now, — it  is  at  all  events  a  difierent 
one,  and  was  not  in  question  in  Aeton  v.  BlundelL 

We  are  therefore  at  liberty  to  examine  the  general  prin- 
dides  laid  down  in  that  case ;  and  in  the  first  place,  with 
a  view  again  of  dislfaiguishiiig  it  from  the  present,  I  re- 
maik  that  in  establishii^  the  dbtinction  for  which  it  con- 
tends, between  superficial  and  subterranean  waters,   the 
judgment  assumes  certain  facts ;  one  of  the  most  important, 
it  should  seem,  is  the  ignorance  which  the  landowner  has 
of  the  course  of  springs  below  the  surface^  of  the  changes 
thej  undergo,  of  the  date  of  their  commencement,  and 
so  on.     I  confess  I  do  not  see  how  this   ignorance   is 
material  in  respect  of  a  right  which  does  not  grow  out  of 
the  assent  or  acquiescence  of   the  land  owner,  as  in  the 
case  of  a  servitude,  but  out  of  the  nature  of  the  thing 
itself;  whether  material  however  or  not,  it  cannot  in  any 
peitinent  sense  be  said  to  exist  here ;  the  course  by  which 
the  diverted  water  here  percolates,  is  not  indeed  seen,  nor 
has  it  any  one  channel  defined  by  visible  banks,  but  its 
diiection  is  as  well  known  as  if  it  ran  in  such  a  channel 
on  the  snr&ce,  and  is  regulated  by  as  ancient  and  well 
known  and  as  unvarying  a  law  as  the  descent  of  any 
superficial  stream.     Further,  the  act  of  diversion  cannot 
be  considered  an  act  done   in  ignorance ;  the  plaintiff's 
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1857.        aDcient  right  the  defendant  must  be  taken  to  have  kno^K'n, 
CHASEMoas    *°^   ^^^  ^®  uninterrupted  percolation  of  water  to  the 
«•  stream  wasnecessaiy  to  the  full  enjoyment  of  it;  he  has 

diverted  that  percolation  b;  a  combination  of  continued 
actSy  of  which  the  arbitrator  finds  *<  the  natural  e£Eect  to 
be  reasonably  expected,''  was  to  produce  the  injurious 
consequences  actually  experienced*  What  more  could  be 
said  if  he  had  dammed  up,  and  turned  into  an  immense 
reservoir,  all  or  any  material  part  of  a  stream  flowing  super- 
ficially to  the  supply  of  the  river? 

But  let  me  now  examine  the  main  principle,  which  the 
judgment  in  Acton  v.  BlundfU  lays  down,  in  the  condusion, 
as  governing  the  right  of  subterranean  water.  It  is  not  stated 
very  confidently,  or  veiy  precisely, — the  words  are  these: 
''  the  case  rather  falls  within  that  prirwiple,  which  gives  to 
the  owner  of  the  soil  all  that  lies  beneath  his  surface;  that 
the  land  immediately  below  is  bis  property,  whether  it  is 
solid  rock  or  porous  ground,  or  venous  earth,  or  part  soil, 
part  water ;  that  the  person  who  owns  the  stirfiice  may  dig 
therein,  and  apply  all  that  is  there  found  to  his  own  pur- 
poses at  his  free  will  and  pleasure,  and  that  if  in  the 
exercise  of  such  right  he  intercepts  or  drains  off  the  water 
collected  firom  .under  ground  springs  in  his  neighbour's  well, 
this  inconvenience  to  his  neighbour  falls  within  the  de- 
scription of  damnum  absque  injurift,  which  cannot  become 
the  ground  of  an  action  *'  (a). 

Why  water  in  a  natural  course  of  transit  under  ground 
should,  as  such,  be  more  a  subject  of  individual  property 
than  water  flowing  above  ground,  is  not  explained;  but 
passing  that  by,  it  seems  to  have  been  overlooked,  that 
the  water  draining  from  under  his  neighbour's  soil  into, 
as  well  as  that  collected  in,  the  neighbour's  well,  must  on 

(a)   12  M.  &  W.  853,  354. 
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the  iame  principle  be  the  neighbour's  property;  indeedf        1857. 

independently  of  this,  it  is  well  established  that  water    ^^"^^^^^^ 
,  CHAiMioaa 

collected  in  a  well  is  so  much  taken  from  the  common  »• 

stock  and  reduced  into  possession,  and  become  the  subject 
of  property.  Now  it  is  certainly  a  novel  principle  that 
l>y  an  operation  on  my  own  land,  I  may  both  excusably 
sbstiactf  and  lawfully  convert  to  my  own  use,  the  under- 
ground property  of  my  neighbour.  The  principle  to  be 
practical  and  consistent  must  go  this  full  length, — ^it  must 
not  merely  excuse  the  abstraction,  as  the  unavoidable  con- 
sequences of  an  act  lawful  in  itself,  but  it  must  also  justify 
the  appropriation  of  the  water  abstracted,  and  actually  make 
what  was  my  neighbour's  property  my  own,  by  my  own 
deliberate  act  done  against  his  will,  and  with  a  full  know- 
ledge  of  the  injury!  inflict  thereby. 

But  again  let  it  be  conceded  that  this  principle  is  a  sound 
cue,  and  that  the  landowner  has  a  property  in  the  water  per- 
colating through  and  under  his  land,  the  question  still  arises, 
and  is  a  wholly  distinct  one,  whether  such  property  in  the 
subsoil,  of  which  the  water  is  to  be  taken  to  be  a  part,  may 
not  be  subjected  by  the  owner  to  a  servitude  in  respect  of 
the  mill-owner  on  the  bank  of  the  stream  below.  Why  may 
there  not  be  implied,  from  the  sixty  years*  enjoyment,  the 
anent  and  agreement  of  the  proprietors  of  the  bank  above 
to  permit  such  a  tranrit  of  the  water  under  their  respective 
lands  to  the  river  as  is  essential  to  the  proper  working  of 
the  mill,  without  which  it  must  be  taken  there  never  could 
have  been  that  usage,  on  which  the  right  is  founded? 
What  is  there  in  the  fact  that  the  defined  visible  channel  is 
wanting  when  the  existence  and  general  course  of  the 
waten  is  known  as  certainly  as  if  seen  and  defined,  which 
makes  such  assent  and  agreement  an  unreasonable  implica- 
tion ?  It  is  to  be  remarked  too,  that  such  an  implication  is 
not  inconsistent  with  the  supposition  that  each  landowner 

VOL.  TL^^V.  s.  o 
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.1857.        ^^y  ^^^^  resei^ved  (o  himself  the  right  of  the  reaaonable 
' — '^^^      and  ordinary  uao  of  the  water  for  the  enjoyment  of  hiB  own 
V.  land  and  premises :  it  is  only  a  limitation  on  the  exclusive 

and  unreasonable  use,  which  goes  beyond  the  proportionate 
wants  of  the  particular  property,  and  which,  as  I  have 
pointed  out,  cannot  be  enjoyed  without  an  encroachment 
on  the  equal  rights  of  the  surrounding  landowners. 

For  these  reasons  I  venture  to  disagree  with  what  is  laid 
down  in  Acton  v.  Blundett,  both  as  to  the  nature  of  the  pro- 
perty in  subterranean  watens,  and  as  to  the  reasonableness  of 
acquiring  a  right  to  use  them  as  against  the  landowner  in  the 
way  of  a  servitude  upon  his  land ;  and  it  is  a  great  satis&ction 
to  me  to  think  that  I  am  not  without  authority  in  thu  dis- 
agreement In  Broadbeni  ▼•  Ramiboiham  (25  L.  J.  Exch. 
121)y  upon  that  case  being  named,  I  find  Baron  Parhe 
sayingi  ^*  that  case  decided  that  there  is  no  right  to  a  well 
unless  the  water  has  been  used  twenty  yeara.  This  Court, 
and  I  believe  all  other  Courts,  disapprove  of  that  part  of 
the  judgment  which  denies  the  natural  right  to  ihe  water." 
And  in  Dickinson  y.  The  Grand  Junction  Canal  Compos^  (o), 
the  very  point  now  to  be  decided  came  before  the  Court  of 
Exchequer,  and  that  Court  decided  in  favour  of  the  plain- 
tiffs, the  owners  of  ancient  mills,  entitled  to  the  use  of  two 
streams  for  the  working  of  their  mills,  against  the  defend- 
ants who  had  abstracted  subterranean  water,  which  had 
never  reached  the  streamsi  but  would  have  done  so  in  its 
natural  course  but  for  the  excavation  of  a  well  and  pump- 
ing firom  it;  and  whether  such  water  was  part  of  an  under- 
ground watercourse  or  percolated  through  the  strata,  the 
(vonrt  held  that  the  abstraction  was  equally  actionable. 

If  in  this  sort  of  conflict  of  authorities  we  we  to  decide  bj^ 
what  is  most  reasonable  to  hold,  I  cannot  but  think  that 
the  conclusion  here  must  be  in  favour  of  the  plaintiff  He 
contends  only  f(x  the  preservation  of  that  which  be  and 

(a)  7  Exch.  d02. 
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those  whom  hie  represents  have  enjojed  for  sixty  years  and 
more^  be  does  not  desire  to  deprive  the  defendant  of  the 
reasonshle  use  of  any  rights,  which  are  incident  to  him  «• 

as  owner  of  land,  or  necessary  for  the  enjoyment  of  any 
habitation  which  may  be  on  it,  or  for  its  better  cultivation, 
and  which  are  consistent  with  the  same  enjoyment  by  the 
surrounding  owners  of  land;  he  appeals  to  the  maxim 
so  invaluable  in  the  reconcilement  of  conflicting  rights,  and 
of  such  undoubted  authority,  <<  Sic  utere  tuo  ut  alienum 
non  Isedas."  The  defendant,  on  the  other  hand,  maintains 
that  as  owner  of  one  piece  of  land  the  law  allows  him, 
if  he  will  use  the  mechanical  appliances  necessary,  to  absorb 
the  supply  of  water  of  the  whole  district — every  well  and 
pump  in  every  property  and  messuage  in  it,  however  ancient, 
he  may  drain  dry :  he  has  only  to  sink  his  well  deeper, 
and  increase  the  power  of  his  steam-engine,  and  he  may  do 
this,  and  dry  up  the  river  at  its  source,  as  well  as  intercept  the 
latent  feeders.  If  the  law  is  so  for  him,  it  must  be  the  same 
for  each  and  all  of  his  neighbours,  and  his  exercise  of  his 
so  called  right  might  be  put  an  end  to  to-morrow  by  any 
rival  association,  who  would  sink  deeper  than  he  has  done, 
or  use  more  powerful  engines.  It  would  seem  a  strange 
state  of  the  law,  which  sanctioned  such  uncertainty,  such 
conflict,  and  snch  disregard  of  ancient  enjoyment,  rather 
than  the  reasonable  and  peaceable  exercise  by  all  land- 
owners respectively,  of  rights  which  are  only  irreconcileable 
when  this  unreasonable  extremity  is  introduced. 

Of  course  the  argument  is  not  aflected  by  the  fact,  that 
the  defendant  represents  the  Board  of  Health,  and  that  the 
vast  body  of  water  which  he  abstracts  is  to  be  distributed 
beneficially  over  the  whole  district.  He  still  contends  for 
a  principle,  which  if  established  would  sanction  all  the  con- 
sequences I  have  pointed  out,  which  might  be  applied  by 
my  spectilative  individual  or  company  to  divert  the  water 

o  2 
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supply  of  anj  dbtrict  to  a  distant  town  for  profit,  or  which 

in  a  lesser  deirree  misht  enable  one  manufacturer  to  ruin 

9*  another,  or  destroy  the  long  enjoyed  comforts  and  rights  of 

ElCHARDS.  , 

all  his  neighbours. 

I  am  of  opinion,  therefore,  that  our  judgment  ought  to  be 

for  the  plaintiff. 

Judgment  affirmed. 

IN   THE  EXCHEQUER  CHAMBER. 
{Appeal from  the  Court  of  Hxc/iequer.) 

^  *"  Rackuam  v.  Marriott. 

in  appUcatbn  "  HIS  was  an  appeal  by  the  plaintiff  against  the  decirion 
I'^debt^ihe"**'^  of  the  Court  of  Exchequer  making  absolute  a  rule  for  a 

debtor  wrote       ^^^  ^yJal  la). 
a«  follows  s—  ^   ^ 

**  1  do  not  witb 
to  ayail  mytelf 

of  the  Statute  Milword  argued  for  the  plaintiff  (b)  (May  12). — The 
to  refute  pay-  letter  of  the  26th  January,  1853,  amounts  to  a  conditional 
debt.  ° I  have  promise  to  pay  when  the  defendant  is  able;  and  the 
of  pajmeiit^d  condition  became  absolute,  for  the  jury  found  that  the 
must  crave  a      defendant  was  able.     ^Fhe  letter  must  be  read  in  conjanc- 

continuance  of  ^ 

your  indul-  ijqq  ^^h  the  previous  application,  which  called  the  defend- 
situation  aa  a     ant's  attention  to  the  claim,  and  stated  that  if  something 

clerk  does  not 

afford  me  the  was  not  donc  the  debt  would  be  barred  by  the  statute 

byasbiiling;  of  limitations.     lu  Edmondt  ▼.  Goater  (c),  the  defendant 

nlay  reap  the  Wrote  in  answer  to  an  application  for  payment  of  a  debt, 

services  in"  n  "^  '^^P^  *^  ^  ^^   Hampshire  very  soon,   when  I   trust 

oflTlw^'tbat  everything  will  be  arranged  with  W.  (the  creditor)  agreeable 

may  enable  me  to  her  Wishes;"  and  that  was  held  by  Sir  J.  Ramify,  M.  R., 

to  propose  "  " 

some  satisfac- 
tory arrangement.     I  am  much  obliged  to  you  for  your  forbearanoe.**— ^e/d^  In  the  Ezcbeqaer 
Chamber,  affirming  the  judgment  of  the  Court  of  Exchequer,  that  the  letter  eootained  no 
sufficient  acknowledgment  or  promise  to  take  the  case  out  of  the  Statute  of  Limttatioiis. 

(a)  See  the  case  1  H.  &  N.  234.      weB,  J.,  Erie,  J.,  WUhams.  J^ 

(b)  Before    Coekbum,    C.    J.,      Crompton,  J.,  and  Crowder,  J. 
CoUridg:e,J,,Wighimim,J^CrciM^         (e)  15  Beav.  415. 
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* 

a  snfficient  promise.     So  in  CoUis  v.  Stack  (a)  the  following        1857. 

answer  to  an  application  for  payment  was  held  suflBcient.  —      JT""^'"*^ 

* '  *   "  ^  Rackhau 

''I  shall  repeat  my  assurance  to  you  of  the  certainty  of  v. 

.  MABaiOTT. 

jour  being  repaid  your  generous  loan.  Let  matters  remain 
as  they  are  for  a  short  time  longer  and  all  will  be  right 
The  works  I  have  been  appointed  to,  but  they  are  not  yet 
worked  with  the  full  complement  of  labour;  this  term  will 
decide  the  matter.*'  Tanner  v.  Smart  (&)  put  a  conditional 
promise,  with  proof  of  ability  to  pay,  on  the  same  footing  as 
an  absolute  promise.  [^Cockburn^  C.  J. —  Here  the  defend* 
ant  merely  expresses  a  hope  that  circumstances  will  enable 
him, — not  to  pay,  but  to  propose  a  satisfactory  arrangement, 
and  he  says  that  he  will  not  avail  himself  of  the  Statute  of 
Limitations.  That  does  not  amount  to  a  promise  to  pay, 
bat  is  rather  the  holding  out  an  inducement  to  the  plaintiff 
to  let  him  alone,  and  trust  to  his  sense  of  honour.]  The 
defendant  intended  the  letter  to  operate  on  the  mind  of 
the  plainti£P  as  an  assurance  that  he  would  be  paid,  and 
that  the  defendant  would  not  avail  himself  of  the  statute. 
[Cobrutge,  J. — ^The  defendant  says  <*  now  I  cannot  pay ; 
but  I  shall  have  an  augmentation  of  salary  which  may 
enable  me  to  make  a  satisfactory  arrangement**  Coekburny 
C.  J. — That  may  mean  that  he  will  pay  by  instalments  or 
give  a  policy  of  insurance  on  his  life.]  In  Gardner  v. 
if  Mohan  (c)  the  defendants  letter  contained  this  passage : 
**  As  you  have  mentioned  the  Limitation  Act ;  I  answer  at 
once,  that  I  am  ready  to  put  it  out  of  my  power  to  take 
advantage  of  that  Act,  and  will  immediately  give  you  my 
note  for  whatever  amount  is  due  to  you.  To  pay  you  now 
or  within  the  year  I  am  utterly  unable  :"  and  Lord  Denman 
in  his  judgment  said,  ''when  the  debtor  says  before  the  six 
years  have  elapsed,  (which  appears  to  me  an  important  cir- 
cumstance,) *I  will  waive  the  statute/  it  may  well  be  supposed 

(a)  1  H.  &  N.  605.  {h)  6  B.  &  C.  603. 

(c)  3Q.  B.561. 
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1357.        that  the  creditor  on  his  part  has  forborne  to  sue,  relying 

^"^^      upon  this  undertaking  as  preserving  his  right  of  action  in 

«•  liiture,  if  it  should  be  wanted :"  and  PatUsonf  J..  said»  *'the 

Makbiott. 

defendant  admits  something  to  be  due,  thou^  he  does  not 
agree  with  the  plaintiff  as  to  the  amount;  but  he  says  *I 
will  not  avail  myself  of  the  statute^  and  will  put  it  out  of 
my  power  to  do  so.'  That  if  taken  alone  makes  a  promise. 
The  expressions  which  follow  do  not  qualify  that  promise.'* 
[Coekbum^  C.  J.»  referred  to  SmUh  v.  Thome (a).^  In  that 
case  there  was  no  proof  of  ability  to  pay.  JFaier$  v.  Tlu 
Earl  of  Thanet{b)  supports  Gardner  v.  M^Mahon. — He  also 
referred  to  Humphreys  v.  Janes  (c). 

Brett  appeared  for  the  defendant,  but  was  not  called 
upon  to  aigue. 

CocKBURN,  C.  J. — We  are  all  agreed  that  the  judgment 
of  the  Court  of  Exchequer  ought  to  be  affirmed.  There 
is  here  an  acknowledgment  of  a  debt,  but  not  an  acknow- 
ledgment coupled  with  a  promise  to  pay,  either  on 
demand,  or  at  a  future  period  which  has  elapsed,  or  on  a 
condition  which  has  been  fulfilled.  An  acknowledgment 
without  a  promise  is  not  sufficient  to  take  a  case  out  of  the 
Statute  of  Limitations.  Looking  to  the  current  of  authorities, 
and  more  especially  to  the  last  case  on  the  subject,  SmUh  v. 
Thame  {a\  and  being  of  opinion  that  the  principle  is 
applicable  to  .the  present  case,  we  think  that  the  acknow- 
ledgment must  amount  to  a  promise  to  pay  either  on 
request,  or  at  a  future  period,  or  on  a  condition.  Here 
there  is  a  mere  expression  of  a  hope  to  make  some 
satisbctory  arrangement,  not  an  acknowledgment  coupled 
with  a  promise  to  pay. 

Judgment  affirmed. 

(a)  18  Q.  B.  184.  (6)  2  Q.  B.  757. 

(c)  1  M.  &  W.  1. 
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IN  THE  EXCHEQUER  CHAMBER. 

{Appeal  from  the  Court  of  Exchequer.) 

Clbkk  v.  Laobib,  Public  Offioeri  &c.  Ma^  \  a. 

X  HIS  was  an  appeal  from  the  decision  of  the  Court  of  T.,  a  married 
Exchequer  discharging  a  rule  to  set  aside  a  verdict  for  rntitf«i  for'h^r 
the  plaintiff  (a).    (The  pleadings  and  facts  fully  appear  in  Jhrdl??derdr 
the  report  of  the  case  in  the  Court  below  (A) ).  **oT*^ent 

stock  stand  iog 
in  the  name 

Bofnll  (Lush  with  him)  anrued  for  the  defendant  (May  of  the  plaintiff 

\^  ,  .  ,  as  her  trustee, 

12)  (cy — First,  Mrs.  Tyrwhitt  had  no  power  to  revoke  the  the  phuntiff 

authority  which  she  gave  the  Union  Bank  to  receive  the  defendants,  a 

dividends;    secondly,  assuming  that  she  had  the   power,  pany^/^powTr* 

there  has  been  no  revocation  in  fact.     If  Mre.  Tyrwhitt  ^"^^JV'' 

be  treated  as  a  married  woman,  she  was  incapable  of  deal-  **J''»^«°<^  *"^ 

■  at  tne  same 

ioff  with  her  property  without  the  consent  of  her  husband ;  H""*  directed 
if  she  be  treated  as  a  feme  sole,  she  would  have  a  riffht  the  dividends  to 

,  T.   T.  directed 

in  equity  to  charge  her  separate  estate,  and  havmg  done  the  defend- 
so  for  a  valuable  consideration,  she  could  not  revoke  the  dividenJu  to  s. 

&  B.,  bankers 
at  Brussels,  to 
whom  ihe  had  pledged  them  for  adrancet  made  by  8.  It  B.  to  her  husband.  The  defendants 
for  tome  time  paid  the  dividends  to  S.  &  B.,  but  at  length  T.  wrote  to  the  defendants  as 
followfl : — ^  I  thmk  it  light  to  inform  too  that  in  consequence  of  the  death  of  one  of  my  trusters. 
as  well  as  mj  harioff  left  Brussels,  I  We  been  obliged  to  have  a  new  power  of  attorney  made 
to  receive  my  own  cuvidends,  and  I  shall  not  therefore  have  Occasion  to  trouble  you  to  do  so." — 
Ko  neir  power  of  attorney  was  made  out  and  the  defendants  received  the  ensuing  half-yearly 
dividend  and  tmismitted  it  to  S.  &  B.  The  plaintiff  having  sued  the  defendants  for  that 
dividend  ^^UM,  in  the  £xche<|iier  Chamber,  that  the  letter  of  T.  did  not  amount  to  a  revoca- 
tion of  the  authority  she  had  given  the  defendants  to  pay  the  money  they  received  on  her 
aeaouM  lo  8.  Ae  B.»  and  consequently  that  the  plaimilT  could  not  recover. 

(a)  See  the  case  1  H.  &  N.  452.  (c)  Before    Cocktmm,    C.    J., 

(6)  It  WM  stated  by  the  plain-  CoUridgey  J.,  WigktirMHy  J^Cress- 

tifi*soouii8el  that  the  letter  of  the  tpelL,  J.,  Erie,  J.,  WiUittmSy  J., 

lit  July,  1853,  was  not  in  evidence  Crampton,  J.,  and  Crowder,  J. 
at  the  trial. 


SOO  EXCilfiaUKE  BBTOBta 

1857.  diuge.  This  was  imI  a  simple  autliority  4o  veoeive  ike 
diTidends,  bat  ao  authority  ooapled  with  an  inierealy  and 
therefore  irreTOcable:  Cfauuen  v.  Morton  {a).  IWUBami, 
J.*— What  13  meaat  by  en  audiority  ooapled  «itl^«a  ioteijeet 
beiDg  ineTocable  is  thi%r— that  where  an  agreesMBl  is 
entered  into  on  a  soffidenl  ooosidenitioa,  whereby-  an 
authority  is  gifen  for  the  purpose  of  securing  some  benefil 
to  the  donee  of  the  authority,  such  an  authority  is  inevo- 
cable.]  The  power  of  attorney  was  p?en  by  the  plaimift 
but  he  has  taken  no  step  to  revoke  it,  and  Mrs.  Tyrwhitt  is 
now  proceeding  in  his  name  to  recover  money  which  has 
been  paid  over  to  Messra.  SiUter  &  Bigwood.  The  pay- 
m&kt,  having  been  made  by  the  direction  of  Mrs.  Tyrwhiit« 
was  in  efiSect  a  payment  to  her.  [Cockbumy  C»  J. — The 
trustee  directed  the  bankers  to  receive  the  dividends  and 
pay  them  to  Mrs.  Tyrwhitt,  and  he  now  sues  because  they 
have  not  done  so :  the  bankers  say  that  they  have  paid  the 
diridends  to  Mcs*  Tyrwhitt,  because  they  have  paid  them 
according  to  her  direction;  the  pluntiff  says  *<  no^"  because 
she  revoked  the  authority.]  She  had  no  power  to  do  so^ 
and  the  trustee  never  executed  a  fresh  power  of  attomey. 
{^fFtsfhtrnm,  J, — Suppose  Mrs.  Tyrwhitt  had  said  to  the 
banken^  **  there  is  a  sum  (^  money  due  to  me,  you  receive 
it  for  me  and  pay  it  over  to  Salter  &  Bigwood  who  have 
made  me  advances;*'  cotiki  she,  after  the  bankers  had 
received,  the  money  but  before  they  paid  it  over,  have 
required  them  to  pay  it  to  her?]  She  coukl  net  rev<Ae 
the  authority  to  pay  to  Salter  &  Bigwood  {Erie,  J.^In 
equity,  a  married  woman  having  a  separate  estatei  without 
a  clause  of  anticipation,  may  create  a  chaige  wluch  her 
trustee  must  strictly  perform.]  Here  there  was  no  inter- 
ference by  the  trustee  until  after  the  money  was  paid  over 
to  Salter  &  Bigwood.     [Erie,  J. — The  moment  the  money 

(«)  10  B.  k  C.  731. 
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in  the  iiands  of  the  baDk,  il  btcame  the  property  of       1867. 
the  hoBband.] 

J.  B.  KurskAe,  for  the  plainCift-^Tbe  queltion  is  whether, 
ai  between  the  plaintiff  and  the  Union  Bank,  the  iasuie 
which  was  on  the  defendant  has  been  proved  bj  him.     It 
was  not  suggested  in  the  Court  below  that  the  letter  of  the 
5th  of  October,  1855,  did  ndt  operate  as  a  revocation  of  the 
iiidKmtj  to  pay  the  dividends  to  Salter  &  fiigwood :  it  was 
treated  at  the  trial,  and  considered  by  the  Judge  as  being  in 
point  of  fact  a  revocation,  and  the  only  question  aigoed 
below  was  yfhether  in  point  of  law  the  authority  could  be 
revoked.     The  defendant  has  not  proved  what  he  under* 
tools  to  prove ;  viz.,  that  the  Union  Bank  paid  the  dividends 
to  Mia  Tyrwhitt  by  payment  to  Salter  &  Bigwood.     It 
does  DoC  appear  by  the  record  that  the  plaintiff  is  a  trustee, 
and  if  not,  he  might  have  revoked  at  any  time.     No  doubt 
Mm  Tyrwhttt  might  make  a  valid  assignraetit  of  the  divi* 
deods^  but  the  question  b  not  whether  she  has  done  some* 
thmg  which  operates  in  equity  as  a  vaUd  assignment  of  her 
separate  estate,  but  whether,  as  against  the  plaintiff,  the 
Union  Bank  has  fulfilled  its  contract  by  paying  the  divi- 
denda  to  Mrs;  Tyrwhitt.    If  Salter  &  Bigwood  filed  a  bUl 
in  equity  against  the  plaintiff  as  trustee,  alleging  that  Mrs. 
TyrwUtt  had  assigned  the  dividends  to  diem,  of  which  the 
Unbn  Bank  had  notice,  the  plaintiff  might  answer  that  before 
he  had  notice  of  that  assignment,  other  persons  had  made 
adranoes  to  Mrs.  IVfrwbitt  on  the  security  of  her  separate 
estate ;  and  then  those  parties  would  be  brought  before  the 
Court  and  the  priority  of  claim  ascertained.    The  defend* 
ant  is  bound  to  shew  that  there  has  been  a  valid  irrevocable 
sssignment  of  the  dividends  by  Mrs.  Tyrwhitt  to  Salter  & 
Bigwoo^;  but  there  was  nothing  more  than  a  mere  direc- 
tion to  the  Union  Bank  to  pay  over  any  dividends  whicb 
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1857.  might  oome  to  their  handa^  io  liquidatiou  of  the  advances 
made  to  Mn.  Tjrwhitt  The  bank  now  sets  qp  the  jua 
tertii,  lo  prevent  the  plaintiff,  the  owner  of  the  money, 
fiom  receiving  it.  But  the  plaintifTs  daim  ariaee  out  of 
the  contract  between  him  and  the  bank ;  and  there  is  no 
evidence  that  he  was  a  party  to  the  arrangement  between 
Mrs*  Tyrwhitt  and  Salter  &  Bigwood.  It  is  a  question  for 
a  Court  of  equity,  whether  there  was  a  valid  assignment  of 
Mrs.  Tyrwhitt*s  separate  esute. — He  referred  to  TuUett  v. 
Armsironff{a). 

Booili,  in  reply. — The  plaintiff's  case  proceeds  on  the 
assumption  that  the  Union  Bank  was  authorixed  to  receive 
the  dividends;  and  it  is  the  subsequent  application  of 
them  which  is  complained  of.  The  letter  of  the  dth 
October,  1855,  cannot  therefore  be  used  as  shewing  a 
revocation  of  the  authority  to  receive  the  dividends.  It 
is  clear  that  a  feme  covert  may  charge  her  separate  estate : 
Story's  Equity  Jiuisprudence,  s.  1393;  Roper  s  .Husband 
and  Wife,  Vol  2,  p.  242,  2nd.  ed.  The  rule  of  law  is  thus 
laid  down  in  Story  on  Agency,  s.  477  : — *^But  where  an 
authority  or  power  is  coupled  with  an  interest  or  where 
it  is  given  for  a  valuable  consideration,  or  where  it  is  a  {wrt 
of  a  security,  there,  unless  there  is  an  express  stipulation 
that  it  shall  be  revocable,  it  is  from  its  own  nature  and 
character,  in  contemplation  of  law,  irrevocable,  whether  it 
is  expressed  to  be  so  upon  the  face  of  the  instrument 
conferring  the  authority  or  not.**  [fFtiUams,  J^  rehrtei 
to  Smart  v.  SafHbn  (b),] 

Cur.  adv*  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

(a)  4  Bcsv.  319.  (*)  S  C.  B.  895. 
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WiGUTifAify  J. — We  are  of  opinion   that,   under   the        X857. 


CliBBK 


drraoistaiicee  stated  to  us  upon  this  iqppeal,  the  plaintiff  is 
entitled  to  recover ;  and  we  come  to  this  conclusion  upon  9, 

the  ground  that  there  has  not  been  any  revocation  of  the 
authority  given  to  the  banking  Company  either  to  receive 
the  dividends  upon  the  stock  standing  in  the  name  of  the 
plaintifl^  or.  to  apply  them  to  the  payment  of  the  debt  from 
Mr,  and  Mrs,  Tvrwhitt  when  received. 

The  authority  to  receive  the  dividends  and  pay  them  to 
Mrs.  Tyrwhitt  has  never  been   revoked  by  the  plaintiff, 
who  gave  it.     Mrs.  Tyrwhitt  had  no  power  to  revoke  that 
authority,  nor  does  the  pbintiff  complain  that  the  defend- 
ants  were  not  warranted  in  receiving  the  dividends ;  indeed 
the  action  itself  affirms  their  right  to  receive  them,  but  the 
ground  of  complaint  is,  that  they  ought  to  have  paid  the 
money  to  Mrs.  Tyrwhitt  herself, — that  though  a  payment 
by    her    direction    to  Messrs.   Salter  &   Co.   might    be 
equivalent  to  a  payment  to  herself,  yet  that  the  authority 
and  direction,  which  she  had   given    to  the  defendants, 
to  pay    the    money    which    they  received    for    her,   to 
Messrs.  Salter  &  Co.,  had  been  revoked  by  her  before  the 
last  payment,  by  the  letter  set  out  in  the  case  and  that 
in    consequence    their    subsequent   payment   to   Messrs. 
Salter  &  Co.  was  in  their  own  wrong.     We  are  of  opi- 
nion that  that  letter  docs  not  amount  to  a  revocation   of 
the  authority  she   had  given  the  defendants   to  pay  the 
money  they  received  on  her  account  to  Messrs.  Salter 
&  Ca :  there  is  no  allusion  whatever  to  them,  or  to  the 
authority  to  pay  them  when   the  money   was  received. 
She  merely  says  that  in  consequence  of  the  death  of  one 
of  the  trustees  she  has  been  obliged  to  have  a  new  power 
of  attorney  made  to  receive  her  own  dividends,  and  that 

she  would  not  trouble  them  any  longer  to  receive  them. 

No  new  power  was  made,  and  the  defendant  received  the 
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dmdencU  as  before;  and  a{^lied  them  as  they  had  been 
previously  directed  by  her  to  apply  them,  which  application 
she  had  never  revoked. 

We  have  come  to  this  conclusion  upon  a  ground  not 
adverted  to  in  the  judgment  of  the  Court  of  Exchequer, 
and  it  has  therefore  become  unnecessary  to  consider  the 
grounds  upon  which  that  judgment  was  pronounced 

Judgment  of  nonsuit  to  be  entered. 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 


Scott  v.  The  Mayor,  Aldermen  and  Citizens  of  tub 

Afey  13.  CiTT  OF   MANCHESTER. 

The  defond-  J-  HIS  WS6  a  proceeding  in  error  on  the  judgment  of  the 
^l^irantioo]  f!ourt  of  Exchequer  for  the  plaintiff.  The  pleadings  and 
IITiT^S  rf*'"  judgment  of  the  Court  below  are  reported,  anie^Yol  1,  p.  59. 

parlianient  to 
construct  gas 

works  and  to         Hugh  Hill  (with  whom  were  Monk  and  Milward)  argued 

aapplj  gas  and  ^ 

sell  and  dispose  for  the  defendants  (a). — The  defendants  are  mere  trustees 

of  theooke:        t,  .  i,  ..,  •         n  %  %*  ^ 

'the  surplus        for  pubhc  purposes,  actmg  m  the  execution  of  a  public  act  of 

profiu  to  go 

in  reduction 

of  the  water  rates  and  otherwise  towards  the  inprorenieot  of  the  town.  In  an  action  against  the 

defendants,  the  declaration  alleged  that  they  emptored  workmen  to  lay  down  the  pipes,  who  so 

negligently  conducted  themseWes  that  a  piece  or  metal  was  projected  against  the  platntiir. 

plea. That  the  grievances  were  bonft  fide  done  by  the  defendants  in  the  course  of  eiecutxog 

the  powers  conferred  on  Uiem  by  their  Act,  and  without  any  neglect,  misoondact,  &c.,  of  the 
defendants,  otherwise  Uian  by  their  workmen  or  one  of  them,  and  that  the  workmen  were  well 
skilled  and  qualified  and  proper  persons  to  be  employed  by  them. — Hdd,  by  the  Court  of 
Exchequer  Cnamber  (affinnii^  the  judgment  of  the  bourt  of  Exchequer),  that  the  plea  was  no 
answer  to  the  action. 

(a)    Before   Coehbwnny  C.  J.,      tow,  J.,  Crowdir,  J.,  and  WUkt^ 
Wi^tman^  J.,  Erie,  J.,  Cramp-      J. 


EASTEa   VACATION,    20   VICT. 


205 


parliament  (a).     Now,  it  is  a  general  rule,  that  trastees  or        1867. 

commissioners  for  carrying  into  exe<5ution  a  public  act  of      ^-^*y^*-' 

.  Scott 

parliament,  not  acting  for  their  personal  advantage,  but  in  r. 

performance  of  a  public  duty,  are  not  responsible  for  the  or 

MAKOBaim. 


(a)  Bj  14  &  16  Viot  c«  czix^ 
1.  6,—''  it  shall  be  bwful  for 
the  council  firom  time  to  time  to 
oonstroct  and  maintain  such  gas- 
works and  apparatus,  and  such 
boildings  with  approaches  thereto, 
&c  *  *  *  and  to  supply  gas  upon 
soch  terms  as  shall  be  agreed 
upon  between  them  and  the  per- 
lonsfiupplied  therewith,  and  to  sell 
and  dispose  of  the  coke  and  other 
residuum  arising  from  the  ma- 
tsrials  used  in  the  manufacture 
of  gas,  in  such  manner  as  the 
eonncil  may  think  proper/* 

Sect.  13.  "*  Whereas,  by  7  &  8 
Yict.  c.  xli.,  provisions  were  en- 
acted, directing  the  application 
of  monies  to  be  received  by  the 
eonncil  from  the  gasworks  in  pay- 
ing off  the  mortgages,  &c.,  and 
certain  expences  connected  with 
their  gasworks,  and  as  to  the 
residue  of  such  momes  in  and 
towards  the  improvement  of  the 
township  of  Manchester  *  *  * 
and  it  is  expedient  that  the  coun- 
cil should  be  authorized  to  apply, 
for  a  limited  period,  certain  por« 
tions  of  auch  residue  in  reduction 
of  the  expence  to  the  inhabitants 
of  supplying  the  borough  with 
water ;  be  it  enacted,  that  it  shall 
be  lawful  for  the  council  from 
time  to  time,  during  the  period  of 
ten  years  next  after  the  passing  of 
this  Act,  to  appropriate  and  apply 
SQch  portion  of  the  said  residue 
as  they  may  think  fit,  not  exceed- 
ing one    moiety  thereof,   in    or 


towards  payment  of  the  annual 
expences  to  be  incurred  in  sup- 
plying the  inhabitants  of  the 
borough  with  water,  and  in  re- 
duction of  the  water  rates  autho- 
riaed  to  be  levied  by  *  The  Man- 
chester Corporation  Waterworks 
Act,  1847;*  and  subject  to  such 
appropriation  and  application,  all 
the  provisions  contained  in  the 
Ulst,  142nd  and  148rd  sections 
of  the  7  &  8  Vict.  c.  xli^  shall, 
notwithstanding  the  passing  of 
this  Act,  continue  in  full  force 
and  effect;  provided  that  any 
agreement  already  entered  into 
and  now  subsisting  in  reference 
to  the  appropriation  of  gas  profits 
or  any  part  thereof  in  or  for  the 
benefit  of  any  township  within  tha 
borough  shall,  at  the  expiration 
of  the  said  ten  years,  be  as  bind- 
mg  and  valid  in  all  respects  as 
the  same  now  is  or  was  at  the 
time  of  the  passing  of  thu 
Act.** 

The  7  k  S  Vict  c.  xli^  s.  141, 
is  as  follows : — **  From  and  after 
the  passing  of  this  Act,  all  sums 
of  money  to  be  received  by  the 
council  for  gas,  &c,  and  profit  to 
arise  or  be  made  from  carrying 
on  the  said  works,  &c.,  shall  be 
applied  in  the  manner  following 
(that  is  to  say)  ;  in  the  first  place 
in  paying  and  discharging  the 
costs,  charges,  and  expences  of 
keeping  up  and  carrying  on  the 
said  works,  and  of  awaking  good 
all  damage  and  injury  occasion- 
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consequences  of  acts  done  within  the  scope  of  their  authority. 
To  render  them  liable,  it  must  be  shewn  that  they  acted 
in  excess  of  their  authority,  or  in  abuse  thereof,  by  acting 
arbitrarily,  wantonly,  or  oppressively  in  the  mode  of  carry- 
ing the  Act  into  execution ;  and  if  they  do  not  personally 
interfere,  and  employ  competent  persons  in  executing  the 
powers  of  the  Act,  they  are  not  liable  for  the  n^ligence 
of  those  persons.  The  14  &  15  Vict,  c,  cxix.,8.  13,  directs 
that  such  portion  of  the  residue  of  the  profits  from  the  gas 
works  as  the  council  diall  think  fit,  not  exceeding  one 
moiety,  may  be  applied  by  them  towards  payment  of  the 
annual  expenses  to  be  incurred  in  supplying  the  inhabitants 
of  the  borough  with  water  and  in  redaction  of  the  water 
rates  authorized  to  be  levied  by  **  the  Manchester  Corpora- 
tion Water  Works  Act,  1847."  The  7  &  8  Vict  a  xlL, 
8.  141,  also  relates  to  the  application  of  monies  to  be  re- 


ed bj  laying  down  any  mains, 
pipes,  or  other  apparatus,  &c.; 
and  in  tbe  next  place  in  paying 
all  the  interest  whidi  may  be  due 
on  any  monies  borrowed  under  the 
recited  Aeta,  or  any  of  them,  and 
oo  any  mortgages,  &C.,  or  to  payoff 
the  said  last  mentioned  monies ; 
and  in  the  next  place  in  paying, 
&c.,  erery  annuity  which  shall  be 
granted,  by  the  council,  under  the 
authority  of  this  Act,  &c.;  and  in 
the  next  place  in  setting  aside  or 
appropriating  such  a  sum  annual- 
ly  as,  &C.,  a  sinking  fund,  for  the 
liquidation  of  the  said  principal 
monies  in  the  manner  hereinafW 
directed ;  and  in  the  next  place 
in  paying  all  the  interest  which 
may  be  due  on  any  mortgages 
granted  under  this  Act,  for  seour« 
ing  monies  borrowed  to  payoff 
the  sums  borrowed  under  the  said 
reeited  Act,  1  &  2  Geo.  4,  or  fur 


the  purpose  of  effecting  the  altera- 
tions and  improvements  contem- 
plated by  this  Act;  and  in  the 
next  place  in  paying  erery  annu- 
ity, &c.  \  and  in  the  next  place 
in  setting  aside  or  appropriating 
a  sum   annually  as    a   sinking 
fund,  for  the  liquidation  of  the 
said  monies,  &c. ;  and  after  mak- 
ing   the    scTeral  payments  and 
appropriations   hereinbefore   di- 
rected, the  surplus  of  the  said 
gas  rents  and  profits  shall  from 
time  to  time  be  applied  by  the 
oouncil  in  and  towards  the  im- 
provement of   the  township    of 
Manchester,  in  such  manner  as 
the  council  or  the  committee,  &c., 
shall  think  proper,  and  without 
being  subject  to  any  restrictions 
in  the  said  Acts,  or  any  of  them, 
contained  as  to  the  amount  of  the 
sum  to  be  expended  in  any  of 
such  improvements.** 
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eeived  by  the  council  for  gas» — they  are  to  be  applied  for        1857. 

keeping  op  the  works,  making  good  any  damage,  paying       "^'"^^ 

mterest  on  monies  borrowed,  and  the  like, — and  the  surplas  tr. 

.  Matob,  &c., 

IS  to  be  applied  by  the  council  in  and  towards  the  improve-  or 

ment  of  the  town  of  Manchester  in  such  manner  as  the 
ooondl  shall  think  proper.  In  the  case  of  Sutton  v.  Qarke{a), 
where  the  defendants  were  trustees  under  a  turnpike 
Act:  Gibbs,  C.  J.,  said, — **The  trustees^  as  they  derived 
no  benefit  from  their  office,  are  not  answerable  for  any 
damage  which  may  have  accrued  in  consequence  of  any 
act  done  by  them  within  the  limits  of  their  authority, 
profided  they  used  their  best  skill  and  diligence  and 
obtained  the  best  advice  that  was  to  be  procured.*'  In  The 
Gooemar  and  Company  of  the  British  Cast  Plate  ManufaC" 
iurers  v.  Meredith  (i),  it  was  held  that  where  the  acts  of 
commissioners  appointed  by  a  Paving  Act  occasioned  da- 
mage to  an  individual  without  any  excess  of  jurisdiction  on 
tlieir  part,  the  commissioners  were  not  liable  to  an  action. 
[W^htmanf  J. — ^Does  the  plea  raise  this  point?  Are  persons 
^liho  are  guilty  of  negligence,  misconduct  and  mismanage- 
ment ^competent  persons?"  This  is  not  a  case  where  a 
thing  done  strictly  in  accordance  with  the  directions  of  the 
Act  produced  the  mischie£  Erk,  J. — ^It  was  an  accident 
which  happened  while  the  defendants  were  acting  in  the 
execution  of  the  powers  of  the  Act]  BouUon  v.  Crowther  (c) 
Asms  that  turnpike  trustees  are  not  liable  to  an  action  for 
a  consequential  injury  resulting  from  an  act  which  they  are 
aothoriied  to  da  Ball  v.  Smith  (d)  goes  the  full  length  of 
this  case ;  it  was  there  held  that  clerks  of  commisdoners 
entrusted  with  the  conduct  of  public  works  were  not  liable 
in  damages  for  an  injury  occasioned  by  the  negligence  of 

(a)  1  Marsh.  429.  (e)  2  B.  &  C.  708. 

(h)  4  T.  R.  794.  (d)  2  Bing.  156. 

VOU  TL — ^N.  8  P  EZCIL 
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1957.        artificers  employed  under  their  authority,    [JFighiman,  J. 

^'^^^t^^      —In  that  case  the  work  was  done  by  a  contractor.!    The 

0.  judgment  did  not  proceed  on  that  ground.    In  Duncan 

or      *    ▼•  Findlater  (a)^  in  which  all  these  cases  were  commented 

on.  Lord  Cattenkam  quoted  the  judgment  of  Lord  Wyn* 

ford  in  Hall  ▼.  Smithy  that  '*  if  commissioners  under  an 

act  of  parliament  order  something  to  be  done  which  ia 

not  within  the  scope  of  their  authority,  or  are  themselves 

guilty  of  negligence  in  doing  that  which  they  are  im- 

powered  to  do,  they  render  themselves  liable  to  an  action ; 

but  they  are  not  answerable  fx  the  misconduct  of  such 

as  they  are  obliged  to  employ/*     He  sud  that  this  was 

the  true  distinction,  and  that  the  law  thus  laid  down  had 

ever  since  been  recognised  in  England.    Here,  it  appears 

that  the  corporation  of  Manchester  were  carrying  out  the 

purposes  of  the  Act ;  they  were  not  guilty  of  negligence 

themselves,  and  had  employed  skilled  persons  to  do  the 

work ;  therefore  they  are  not  responsible. 

Atherton  (with  whom  was  Spmks),  for  the  plaintiff. — 
Powers  were  conferred  upon  the  defendants  to  lay  down 
gas  pipes.  They  did  not  think  proper  to  employ  a  am- 
tractor,  but  chose  to  undertake  the  execution  of  the  works 
themselves.  It  may  be  that  the  cases  cited  decide  that 
where  an  individual  is  clothed  with  an  authority  and  a 
duty,  so  that  he  cannot  be  said  to  be  a  volunteer,  he  is  not 
personally  responsible  for  injury  resulting  from  acts  which 
he  is  compelled  to  do.  Trustees  of  a  turnpike  road  have 
a  duty  cast  upon  them,  viz.  to  employ  persons  to  repair  the 
road:  if  they  do  so  bon&  fide,  they  fulfil  their  duty;  and 
not  having  the  control  over  any  fund,  out  of  which  to 
reimburse  themselves,  are  not  responsible  for  injuries  occa* 

(a)  6  CL  &  F.  894. 
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aoned  by  the  negligence  of  the   persons  employed   by        ^^357 

them.     Here,  however^  there  is  a  fund  out  of  which  the      '^-'^^r^-^ 

Scott 
coancil  may  make  compensation  to  persons  injured.    The  v. 

making  of  gas  is  an  adventure  carried  on  for  purposes  or      ' 

of  profit    Before  the  passing  of  6  &  7  Vict  c.  xvii.  and  ^^^^*""®' 
7  &  8  Vict  c.  xlLy  there  existed  a  gas  Company,  incor- 
porated under  a  local  Act,  the  property  and  powers  of 
which  were  by  those  Acts  vested  in  the  council    By  the 
14  &  15  Vict  c.  cxix.,  s.  6,  the  council  have  power  to 
construct  and  maintain  the  gasworks,  and  to  supply  gas  and 
to  sell  and  dispose  of  the  coke.    By  the  13th  section  of  that 
Act,  and  by  7  &  8  Vict  c.  xli.,  s.  141,  the  surplus  profits  of 
the  gas  are  to  go  in  reduction  of  the  water  rates  and 
otherwise  towards  the  improvement  of  the  township  of 
llanchester.    The  14  &  15  Vict  c.  cxix.,  s.  6,  shews  that 
the  works  are  carried  on  by  the  corporation  voluntarily. 
If  they  were  undersold  by  another  company,  they  would 
not  be  bound  to  carry  on  the  works. 

Hugh  Hittf  in  reply. — ^If  the  corporation  are  liable  to 
make  compensation  to  the  plaintiff,  it  must  be  under  the 
Ulfit  section  of  the  7  &  8  Vict  a  xli.  No  action  can  be 
maintained^  because  a  particular  remedy  is  given  by  the 
Act :  The  Governor  and  Campcmy  of  (he  British  Cast  PlaU 
MamfactUTers  v.  MeredOh  (a).  [  Crompton,  J. — That  clause 
only  applies  where  damage  results  firom  an  act  expressly 
by  the  statute.] 


CocKBUBN,  C.  J. — ^This  case  is  ^tinguishable  firom  those 
cited  and  relied  on  by  Mr.  HilL  Here,  though  the  indi- 
▼idoals  composing  the  corporation  acted  gratuitously,  yet 
the  corporation  and  the  township  derive  a  profit  firom  the 


(a)  4  T.  R.  794. 
F  2 
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carrying  on  of  the  works.     We  are  all  of  opinion  that  the 
judgment  of  the  Court  below  must  be  afiBrmed. 
Scott  Judgment  affirmed. 


r. 
Matob,  &0.» 

or 
Mahchkbtkr. 


IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


Map  12.  Graves  v.  Lego  and  Othere. 

The  defend-  X  HIS  was  an  appeal  by  the  defendants  against  the 
»^b»^^.  decbion  of  the  Court  of  Exchequer  in  dischaiiging  a  rule 
Et°£we*'^to  ^^  ^^^^^  *  verdict  for  the  defendants  on  a  point  reserved 
P™**^,**"*  at  the  trial  The  case  set  out  the  pleadings  (which  folly 
broker negoci-  appear  in  the  reports^  9  Exch.  709,  II  Exch.  642),  and 
the  plaintiff  to  a  transcript  of  the  learned  Judge's  notes  of  the  tnaL    The 

the  Qclendantf  •  ^ 

ofcertunbeles  effect  of  the  evidence  was,  that  according  to  the  usage  of 
Odessa,  •*  the  Liverpool,  where  there  is  one  broker  between  seller  and 
Tetsdb  to  be^  buyer,  and  by  the  terms  of  the  contract,  notice  of  any 
aron  as  th'e  OTcnt  is  to  be  given  by  the  seller  to  the  buyer ;  the  usage 
sWpped  ^  In  *®  ^^^  ^^  seller  to  give  it  to  the  broker,  who  forwards 
Se  £^1^*"  it  to  the  buyer. 

acted  for  both 

t^^^^Bj  ^^ffh  mil  {Kemplay  with  him),  ai^ed  for  the  defend- 
of*Liww)l      *nte(a). — The  usage  of  merchants  at  Liverpool  is  not 

where  a  con- 
tract contained  a  stipulation  that  notice  of  an  event  should  be  given  by  the  vendor  to  the  vendee, 
it  was  usual  for  the  vendor  to  give  the  notice  to  the  broker  who  communicated  it  to  tbe  vendee. 
— HeU,  in  the  Exchequer  Chunber,  affirming  the  decision  of  the  Court  of  Exchequer,  that  the 
defendants  were  bound  bv  such  usage,  and  therefore  that  a  notice  bj  the  plaintiff  to  the  broker 
of  the  names  of  the  vessels  on  which  the  wools  were  shipped  was  a  performance  of  that  stipula- 
tion, although  the  broker  omitted  to  communicate  them  to  the  defendants* 

(a)  Before    Cochlmm^    C.    J.,      weUj  J.,  EHe^  J.,  WiUiami^  Jn 
Coleridge,  J.,  Wighinum,  J.,  Cress^      Crompio%  J.,  and  Crowder^  J. 
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binding  on  the  defendants,  who  are  London  merchants.  1857. 
The  brokers  were  not  the  agents  of  the  defendants  for  the 
purpose  of  receiving  the  notice  for  them.  The  wool  was  to 
be  laid  down  either  at  Liverpool,  Hull,  or  London,  and  the 
object  of  the  notice  was  that  the  purchasers  might  be  made 
aware  of  the  vessel  on  which  the  wool  was  shipped  and  to 
what  place  it  was  coming.  It  was  a  stipulation  for  their 
benefit:  Graves  v.  Legg{a),  The  brokers  were  not,  by 
force  of  their  employment  as  brokers,  agents  to  receive  the 
notice.  They  were  specially  employed  to  make  the  con- 
tract, and,  after  it  was  made,  their  authority  and  power 
ceased.  In  Story  on  Agency,  s.  28,  it  is  said, — '*  The  true 
definition  of  a  broker  seems  to  be,  that  he  is  an  agent, 
employed  to  make  bargains  and  contracts  between  other 
personal,  in  matters  of  trade,  commerce,  or  navigation,  for  a 
compensation,  commonly  called  brokerage.*'  In  Baring  v. 
Carrie  {b\  the  Court  pointed  out  the  distinction  between  the 
oflfoe  of  broker  and  factor.  MUford  v.  Hughes  (c)  also  shews 
what  the  business  of  a  broker  is.*  The  authority  of  an  agent 
only  to  sell  is  at  an  end  by  the  sale :  thus,  an  auctioneer 
after  the  sale  ceases  to  be  the  agent  of  the  vendor,  and 
consequently  has  no  authority  to  treat  of  the  terms  on 
which  a  title  is  to  be  made :  l^an  v.  Slade  (d) ;  Paley's 
Principal  and  Agent,  p.  188,  3rd  ed.  Here  there  was  no 
efidence  that  the  brokers  had  any  express  or  implied 
authority,  apart  from  the  usage,  to  receive  the  notice  on 
behalf  of  the  defendants.  It  is  contended,  however,  that 
the  usage  is  binding  on  them,  but  according  to  the  evidence 
it  is  the  practice  for  the  seller  to  give  notice  to  his  broker, 
and  no  instance  is  known  in  which  the  broker  has  neglected 
to  forward  the  notice  to  the  purchaser's  broker,  so  that  the 
question  has  never  arisen  as  to  whether  the  purchaser  is 

(a)  9  Exch.  709,  717.  (c)  16  M.  &  W.  174. 

(6)  2  B.  &  Aid.  137.  (rf)  7  Ves.  276. 
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1857.  ^  suffer  for  the  default  of  the  broker  when  ouly  one  is 
employed.  [Coekburnt  C.  J. — It  was  admitted  at  the  trial, 
that  when  a  contract  of  this  kind  was  made  by  one  broker 
between  seller  and  buyer^  it  was  the  usage  for  the  seller 
to  give  notice  of  the  shipment  to  the  broker.]  In  JPartndge 
y.  The  Bank  of  EngUmd{a),  Tindal,  C  X,  distinguishes 
between  a  pracHce  of  trade  and  a  euetom  properly  so  called. 
Thb  usage  comes  within  the  former  definition.  In  the 
case  of  mercantile  contracts^  evidence  of  custom  and  usage 
is  admissible  either  to  annex  incidents :  Hutton  ▼.  IFarren(b\ 
Syers  ▼.  Jona${e)\  or  explain  the  meaning  of  pardcular 
expressions^  or  a  local  mode  of  petformiug  the  contract: 
CuMert  y.  Cummh^{d),  Brown  ▼•  Byrne  {e).  None  of 
those  instances  apply  here.  The  plaintiff,  who  is  a 
merchant  in  London,  is  not  bound  by  the  usage  of  LiTer- 
pooL  [CreseweUt  J. — Where  a  broker  is  employed  to 
purchase  in  a  particular  market,  he  is  presumed  to  be 
invested  with  authority  to  purchase  according  to  the  usage 
of  that  market] 

KnowUe  and  Blackburn  appeared  for  the  plaintiff,  but 
were  not  called  upon  to  argue. 

Coc&BUBN,  C.  J. — ^We  are  of  opinion  that  the  decinon  of 
the  Court  of  Exchequer  is  right  The  contract  requires  that 
notice  of  the  shipment  should  be  given  by  the  seller  to  the 
buyer.  Here  the  nodce  was  given  by  the  seller  to  the  bro- 
ker who  acted  for  both  parties.  There  was  evidence  that, 
according  to  the  usage  of  Liverpool,  if  notice  is  given  to  the 
buyer's  broker  that  is  equivalent  to  notice  to  the  buyer  him- 
self; and  the  case  is  the  same  whether  there  be  two  brokers, 

(a)  9  Q.  B.  396.  (d)  W  Exch.  405. 

'     (6)  1  M.  &  W.  466.  (e)  3  E.  &  B.  703. 

(c)  2£zch.  111. 
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one  for  the  seller  and  the  other  for  the  buyer,  or  one  broker 
who  acts  for  both;  the  custom  of  the  Liverpool  market  bemg 
that  in  such  case  notice  to  the  broker  as  the  agent  of  the 
buyer  is  notice  to  the  buyer.  The  only  question  is  whether, 
when  a  merchant  residing  m  London  contracts  with  a 
Liverpool  merchant  in  Liverpool,  he  is  bound  by  the  usage 
of  tnule  at  Liverpool  We  think  that  as  he  employed  an 
agent  at  Liverpool  to  make  a  contract  there,  it  must  be 
taken  to  have  been  made  with  all  the  incidents  of  a  con- 
tract entered  into  at  Liverpool,  and  one  is  that  notice  to 
the  buyer's  agent  is  notice  to  the  principaL  The  judgment 
of  the  Court  below  must  therefore  be  affirmed. 

Judgment  affirmed. 


1867. 


Gbaybs 
Lkqo. 


IN  THE  EXCHEQUER  CHAMBER. 
{Appeal from  the  Court  of  Exchequer  J) 


Roberts  o.  Smith  and  Another. 


Afiy  13. 


XJECLARATION.— That  before  and  until  and  at  the  A  decbntioii 

•  J*      i_  1   •     •/V9  •  •  1  •  n     ^       tUU6d  that  tlM 

tune  of  the  plamtiffs  entenng  into  the  service  of  the  plaintiff,  a 
defendants  and  of  the  committing  of  the  grievances,  &c.,  ^^^^^^to 
the  defendants  carried  on  the  business  of  builders,  and  ^edefen^u 

upon  the  terms 
tfnft  they  tboald  take  and  use  all  due,  reasonable  and  proper  means  and  preoautions  in  order  to 
prerenft  accident,  damage  or  injury*  or  unreasonable  or  unnecessary  risk,  or  damage  from  happen- 
nm  or  oocanring  to  tne  plaintiff  in  the  performance  of  his  dnty  as  such  serrant ;  that  the 
dmodants  did  not  take  sodi  reasonable  precautions,  and  by  resson  thereof,  and  of  the  neglect 
of  duty  of  the  defendants,  the  plaintiff  was  emploved  on  a  scafifbld  whioh,  for  want  of  such  pre- 
cautioDS,  was  rotten  and  unsafe,  which  the  defendants  knew,  and  whereof  the  plaintiff  was 
wikolly  ignofint,  and  in  conseouenee  thereof  a  part  of  the  scafibld  broke  and  the  plaintiff  fell  to 
the  ffroond.  Pleas.— First :  Not  guilty.  Second :  TraTorse  of  employment  on  the  terms  al Wed. 
At  ttie  trial,  k  was  proved  that  the  defendants  had  employed  a  labourer  to  erect  the  scaflold. 
The  BBterials  for  the  scaffold  were  in  bad  condition.  The  liwonrer  broke  several  of  the  putlogs  in 
trying  them.  One  of  the  defendants  told  him  to  bresk  no  more,  that  the  putlogs  would  do  very 
well.  The  labourer  used  such  as  be  thought  sound.  One  of  the  putlogs  so  used  bavins  given 
way  tbe  scafibld  fell,  and  the  plaintiff  was  injured.  On  this  evidence,  the  Judee  at  the  trial 
directed  a  nonsuit. — JETe&Z,  on  appeal  to  the  Court  of  Exchequer  Chamber,  uat  there  was 
to  go  to  the  jury  of  the  lialnlity  of  the  defendants. 


/f./3y^ 


/>//? 
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1857.       the  jdaintiff,  being  a  bricklayer,  entered  into  the  service 

of  the  defendants  in  the  way  of  their  trade  upon  the  terms 

V.  and  conditions,  amongst  others,  that  the  defendants  should 

Smith.  •«    *  •  i  j 

take  and  use  all  doe,  reasonable  and  proper  means  and 

precautions  in  order  to  prevent  accident,  damage  or  injury, 
or  unreasonable  and  unnecessary  risk  or  danger  fix)m 
happening  or  occurring  to  the  plaintiff  in  the  performance 
of  his  duty  as  such  servant  of  the  defendants ;  and  although 
the  plaintiff  did  all  things,  &c.,  yet  the  defendants  did  not 
take  or  use  due  or  reasonable,  or  proper  means  or  precau- 
tions^  but  altogether  omitted  so  to  do;  and  by  reason  thereof 
and  of  the  defiiult  and  neglect  of  duty  of  the  defendants^  the 
plaintiff  was  directed  and  employed  by  the  defendants^  as 
such  their  servant,  to  perform  work  npon  the  wall  of  a  house, 
and  for  that  purpose  to  remain  at  a  great  height  fiom  the 
ground  upon  a  scaffold  affixed  to  such  house,  and  which  scaf- 
fold, for  want  of  the  use  of  such  means  or^precaution8,^and 
by  reason  of  the  negligence  and  default  of  the  defendants, 
was  and  remained  constructed  very  unsafely  and  unsecuiely, 
and  in  such  a  defective,  rotten  and  improper  state  and  con- 
dition as  to  render  it  dangerous  to  remain  upon  the  same 
for  the  purpose  of  doing  the  work,  which  the  defendants 
then  well  knew,  but  whereof  the  plaintiff  was  wholly 
Ignorant;  and  in  consequence  thereof  whilst  the  plaintiff 
was  so  engaged  and  employed,  a  part  of  the  scaffold  broke 
and  gave  way,  and  the  plaintiff  was  precipitated  to  the 
ground,  and  his  thigh  was  .thereby  fractured,  &c. 

Fleas. — First :  Not  guilty.  Second  :  Traverse  of  the 
employment  upcm  the  terms  alleged.    Issues  thereon. 

The  case  was  tried  before  Pollack,  C.  B.,  at  the  sittii^ 
at  Westminster  after  last  Michaelmas  Term,  when  the 
followmg  evidence  was  given  for  the  plaintiff: — 

The  plaintiff  stated  that  he  was  a  bricklayer  in  defend- 
ants'employment     On  the  16th  of  July,  in  consequence  of 
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the  bieakiDg  of  a  putlog  (a),',  the  plaintiff  was  precipitated  IB67. 
fiom  a  scaffold  into  the  area  and  broke  his  thigh.  Another 
witness^  a  laboorer,  sud : — ''  I  was  employed  to  get  the  scaf- 
fading  oat  of  the  defendants*  yard  and  to  erect  the  same. 
It  18  osaal  to  examine  the  poles,  &a  I  examined  the  mate- 
lials  and  found  them  in  bad  condition,  light  and  wormeaten. 
I  broke  several  that  were  rotten  and  wormeaten.  The 
defimdanty  William  Smithy  came  afterwards :  he  asked  who 
hnke  the  putlogs ;  I  told  him  I  did.  Smith  then  sidd,  <Tou 
have  no  business  to  do  so;  they  will  do  very  well  as  there 
are  no  bricks  or  mortar  to  be  put  upon  them:  don't  break 
any  more.*  I  put  aside  such  as  I  thougjht  sound.  I  used 
three  putlogs  where  one  would  have  done.  I  have  been  a 
labourer  and  scaffolder  for  twenty-five  years.  A  sound 
patlog  ought  to  bear  firom  15  cwt  to  a  ton,  or  twenty 
men.*  Another  witness,  on  cross-examination,  stated, — 
**The  putlog  which  broke  was  the  strongest  of  the  three : 
I  thought  it  was  safe  for  the  weight  which  was  going 
on  it"  Other  witnesses  stated  that  the  putlogs  and  poles 
were  both  rotten.  At  the  conclusion  of  the  plaintiff's 
case,  it  was  objected  that  there  was  no  evidence  to  go 
to  the  jury;  and  on  that  ground  the  Lord  Chief  Baron 
Erected  a  nonsuit  with  liberty  to  the  plaintiff  to  move  for 
a  new  trial,  if  there  was  any  evidence  to  go  to  the  jury. 

A  rule  was  afterwards  obtained  by  the  plaintiff,  calling 
upon  the  defendants  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside  and  a  new  trial  had  on  the  ground  that 
the  evidence  ought  to  have  been  left  to  the  jury.  It  was 
agreed  between  the  plaintiff's  and  defendants'  counsel  (in 
order  that  the  plaintiff  might  appeal)  that  this  rule  should 
be  discharged  by  the  Court  of  Exchequer,  and  against  such 
mling  this  appeal  was  brought. 

(a)  FutlogBf^pteces  of  timber  to  work,  and  to  lay  bricks  and 
or  shortpoles  about  seven  foot  long,  mortar  upon. — MoxarCs  Mechati' 
to  bear  the  boards  they  stand  on      teal  Exercises — Johnson's  Diet 


RoBniTf 
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1857.  T€nq}le  (with  whom  was  C  JFray  Lewis),  f<»:  the  plaintiff, 

now  moved  for  a  new  trial. — ^The  accident  was  caused  by 
0.  the  improper  conduct  of  the  defendant  Smith,  who  pre- 

vented the  servant,  whom  he  had  employed  to  erect  the 
scafibld,  from  trying  the  strength  of  the  putlogs  whidi  he 
was  about  to  use.    The  principle  which  governs  these  cases 
is  laid  down  in  Paiermm  v.  Wattaee  (a).    That  was  an  action 
against  the  owners  of  a  mine,  by  the  fiunily  of  a  workman, 
who  was  killed  in  the  mine  by  the  falling  of  a  stone. 
It  was  proved  that  one  Snedden  was  the  undeigronnd 
manager  of  the  mine ;  that  there  was  some  dispute  about 
not  going  to  work  on  the  day  when  the  accident  happened, 
when  the  workmen  pointed  to  the  roof  and  particularly 
to  the  stone,  which  afterwards  fell,  as  being  in  a  very 
dangerous  condition.    Snedden  said  they  were  afraid  of 
snow  when  none  felL    The  deceased  remonstrated,  and 
Snedden  ultimately  agreed  that  the  stone  should  be  re- 
moved.   The  deceased,  not  waiting  for  the  removal,  passed 
under  the  stone  and  was  killed  by  its  falling.     Lord  Crojir 
worth,  C,  said  that  it  was  necessary  for  the7pursuerB  to 
establish  two  propositions:  Brst,  that  the  stone  was  in  a 
dangerous  position  owing  to  the  negligence  of  the  master; 
and  next,  that  the  workman  whose  life  was  forfeited  lost 
it  by  reason  of  that  negligence,  and  not  of  any  rashness 
on  his  own  part    He  also  laid  down  the  rule,  '*  When  a 
master  employs  a  servant  in  a  work  of  a  dangerous  character 
he  is  bound  to  take  all  reasonable  precautions  for  the  safety 
of  that  workman"  *    •    •   It  is  the  master's  duty  to  be 
careful  that  his  servant  is  not  induced  to  work  under  a 
notion  that  tackle  or  machinery  is  staunch  or  secure,  when 
in  fact  the  master  knows,  or  ought  to  know,  that  it  is 
not  so ;  and  if  from  any  negligence  in  this  respect  damage 
arise,  the  master  is  responsible."    This  ruling  was  con- 
firmed in  the  case  of  Brydan  v.  Stewart  (&).     If  it  had 

(a)  1  Macqueen,  748.  {b)  2  Macqueen,  30. 
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been  proved  that  every  putlog  was  in  a  rotten  state,  that 
might  have  been  evidence  for  the  jury  that  reasonable 
care  had  not  been  taken  by  the  master.  Here,  however, 
there  was  expreu  evidence  of  recklessness  on  the  part  of 
the  master.  [Cochbum^  C.  J. — ^It  is  clear  that  there  was 
evidence  to  go  to  the  jaiy  that  the  accident  was  caused  by 
the  negligence  of  the  master ;  the  question  is,  not  whether 
the  master  believed  the  pndogs  sufficiently  strong,  but 
whether  he  was  justified  in  believing  them  to  be  sa] 

Em€wU$  (with  whom  was  Barnard)^  for  the  defendants, 
shewed  cause. — ^The  dedaradon  alleges  that  the  plaintiff 
entered  into  the  service  of  the  defendants  upon  the  terms 
that  they  should  use  all  due  means  and  precautions  in  order 
to  prevent  accident  or  injury,  or  unreasonable  or  unnecessary 
risk  or  damage  from  happening  to  the  plaintiff  in  the  per- 
femance  of  his  duty  as  a  servant   Now  the  law  casts  no 
doty  np<m  a  master  in  a  case  like  the  present,  except  that 
of  taking  due  care  in  selecting  his  servants.    [Coehburuy 
C.  J. — Suppose  he  employs  competent  servants,  but  gives 
them  materials  that  are  rotten  and  cannot  safely  be  used. 
Wighiman^  J. — Suppose  that  he  does  so  knowing  the  mate- 
rials to  be  rotten.]    The  only  duty  is  to  take  reasonable 
care  in  providing  proper  materials  and  servants.    [Cromp" 
ta,  J. — The  allegation  means  no  more  than  that  the 
defendant  was  to  do  all  that  the  law  required  of  him.] 
In  Seymour  v.  Maddox  {a\  it  was  held  that  the  owner  of  a 
theatre  was  not  liable   for  injury  to  an  actor,  who  fell 
through  a  hole  in  the  floor  under  the  stage  which  was  not 
lighted  or  fenced.    \ErU9  J* — ^  that  case  the  arrangement 
was  an  indispensable  part  of  the  stage  mechanism.]    In 
TarrantN.  WM{b)y  certain  scaffolding  had  been  erected  by 

(a)  16  Q.  B.  326.  (6)  18  C.  B.  797. 
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1857.       A  servant  of  the  defendant,  named  Martin.     Some  painters 
^-^^"'"^      employed  said  it  wanted  an  additional  upriirht,  and  the 

BOBKBT8  »      o 

0.  defendant  said  that  if  Martin  hearkened  to  the  painters  he 

Smith.  .  , 

would  have  nothing  else  to  da  The  accident  having  occurred 

fisr  want  of  the  additional  upright,  Crowder^  J.,  told  the 

jury  that  if  they  were  of  opinion  that  the  scaffolding  was 

erected  under  the  personal  direction  and  interference  of 

the  defendant  and  was  insuflScient,  or  that  the  peison 

employed  by  the  defendant  for  the  purpose  of  erecting  it 

was  an  incompetent  person,  the  plaintiff  was  entitled  to 

recover.    The  jury  having  found  a  verdict  for  the  plamtiff, 

intimating  that  Martin  was  not  a  competent  person,  the 

Court  granted  a  new  trial     \Cr0mpi0n9  J. — That  part 

of  the  ruling  of  my  brother  Crowder^  which  applies  to  this 

case,  is  against  the  defendants.     Coekbum,  C.  J. — There 

the  plaintifis  sought  to  make  the  master  responsible  for 

the  negligence  of  the  servant.     Here  it  is  the  master  who 

was  himself  guilty  of  negligence.    Crowder^  J. — ^The  master 

there  had  nothing  to  do  with  the  scaffolding.] 

CocKBURN,  C.  J. — ^We  are  all  of  opinion  that  there  must 
be  a  new  trial,  and  that  it  is  quite  clear  that  there  was 
evidence  to  go  to  the  jury. 

WiLLES,  J. — It  must  be  understood  that  this  rule  is 
granted  upon  the  ground  that  there  appears  to  have  been 
evidence  of  the  personal  interference  and  negligence  of  the 
master. 

Rule  absolute  for  a  new  trial 


219 


^xt^tqfittl  ^tpovti. 


TRINUT  TEBM,  20  VICT. 

>  1867. 

Im  bb  William  Baxeb.  Am  i.  2. 
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GOTLAND  (May  29th)  had  obtained  a  rule  for  a  writ  b.  agreed  with 
of  habeas  corpus  to  issue,  directed  to  the  governor  of  the  ^rre  tbem  as 

a  potter  from 

the  nth  Not. 

1856  till  the  11th  Nov.  1857.    He  entered  the  aerriee,  bat  a  dispute  ha?ing  arisen  between 

him  and  his  employen  as  to  his  wages,  he  left  the  serrice  on  the  10th  March*  1857.    On 

tile  16th  March  no  was  conTicted  by  a  justice  of  the  peace  for  unlawfully  absenting  himself 

from  his  employer's  senrice,  and  sentenced  to  one  month*s  imprisonment,  with  hani  labour, 

IB  the  Hoeso  of  Correction.     On  the  17th  April  he  was  discharged  from  prison,  and  on 

the  29th  was  requested  by  H.  &  Co.  to  return  to  their  service,  but  refused.      On  the 

13th  May  he  was  acain  convicted  by  a  justice,  on  a  charge  of  unlawfully  absentincr  himself 

from  the  senrioe  of  H.  &  Co.,  and  sentenced   to  one  month's   imprisonment,  with   hsid 

labour,  in  the  House  of  Correction.     A  writ  of  habeas  corpus  having  issued,  the  governor 

of  the  House  of  Correction  returned  that  he  held  B.  in  custody  under  the  warrant  of  a 

justice,  which  after  reciting  that  complaint  on  oath  hath  been  made  to  him  that  B.  on  tho 

1  Ith  November  last  oontrarted  and  agreed  with  H.  &  Co.  to  serve  them  as  a  potter,  in  their 

hniincsi  as  potters,  until  the  1 1th  November  next,  and  "  having  entered  upon  ana  worked  under 

such  agreement,  and  the  term  of  his  contract  bein^  unezpirM,  the  said  B.  did  on  the  29th 

April  hst  unlawfully  misdemean  and  misoondnct  hnmself  m  his  said  service  by  neglecting  and 

anentin|^  himself  from  his  sud  master's  service  without  the  leave  of  his  said  master,  contrary  to 

the  provisions  of  the  statute  in  such  case  made  and  provided.    And,  whereas  the  said  B.  being 

•Dw  brought  before  me  the  sud  justice  to  answer  the  said  complaint,  and  I  having  duly  ezaminsa 

into  the  nature  thereof:  Do  adjudge  the  smd  complaint  to  be  true,  it  appearing  to  me  as  well 

nthe  examination  on  oath  of  BL  in  the  presence  of  the  said  B.  as  otnerwise,  that  the  smd 
Bving  contracted  as  foresaid  to  serve  the  said  H.  &  Co.  as  a  potter  in  their  business  of 
potters,  uid  the  term  of  his  contract  being  unexphred,  did  on  the  29th  of  April  last  misdemean 
and  miaoondact  himself  in  his  said  service,  by  neglecting  and  absenting  himself  firom  his  said 
master's  service  without  the  leave  of  hts  said  master :  I  do  therefore  convict  him  the  said  B.  of 
the  said  olfence,  and  do  order  and  adjudge  that  the  said  B.  for  his  said  offence  be  committed  to 
the  House  of  Correction  at  S.,  there  to  remain  and  be  held  to  hard  labour  for  the  space  of  one 
calendar  month.     These  are  therefore  to  command  you,"  &c. 

Held.'  First,  that,  assuming  the  contract  was  dissolved  by  the  conviction,  affidavits  might  be 
assd  for  the  purpose  of  shevring  that  the  absenting  in  respect  of  which  the  second  conviction  took 
place  was  the  not  returning  to  the  service  after  the  expiration  of  the  imprisonment  under  the 
m  conviction,  for  in  that  case  the  justice  had  no  jurisdiction  i  Per  Pollodk,  C.  B.,  and  Waticth 
B.;  Martin,  B.,  dobitante,  Branuotll,  B.,  dissentiente. 

Secondly :  That  the  contract  was  not  dissolved  by  the  first  conviction :  Per  Snamwettf  B.  and 
Wattam^  B. ;  PoBoek,  C.  B.,  dissentiente,  Martin,  B.,  dubitante. 

Thirdly :  That  the  conviction  was  not  open  to  the  objection  that  it  did  not  affirmatively 
appear  that  B.  had  entcved  Uie  service,  or  to  the  oljection  that  the  adjudication  waa  made  on 
evidence  other  than  that  taken  in  the  presence  of  B. :  Per  totam  Curiam. 

Fourthly :  That  the  conviction  was  bad.  inasmuch  as  the  iustice  had  not  adjudicated  u  to  an 
•batement  of  wages  during  the  period  of  imprisonment  i   Watiom,  B,,  dissentiente. 
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1867.  County  prison  at  Stafford,  to  bring  up  the  body  of  William 
Baker.  The  application  was  made  on  an  aflSdaYit(a)which 
stated  that  Baker  had  entered  into  an  agreement  with 
Messrs.  Hawley  to  serve  them  as  a  potter  from  the  11th  of 
November,  1856,  till  the  11th  of  November,  1857 :  that 
he  entered  on  the  service  under  the  agreement,  but  a 
dispute  having  arisen  between  him  and  his  employers  as 
to  his  wages,  he  left  the  service  on  the  10th  of  March, 
1857.  On  the  18th  of  March,  1857,  he  attended  before 
a  justice  of  the  peace,  in  obedience  to  a  previous  sum- 
mons, on  a  charge  of  unlawfully  absenting  himself  from 
the  service  of  his  employers  on  the  10th  of  March,  and 
was  convicted  and  sentenced  to  one  month's  imprison- 
ment with  hard  labour  in  the  House  of  Correction.  He 
underwent  the  sentence,  and  on  the  17th  of  April  was 
discharged  from  prison,  when  he  entered  the  service  of 
another  person.  On  the  29th  of  April  he  was  requested 
by  Messrs.  Hawley  to  return  to  their  service,  but  he 
refused.  On  the  13th  of  May  he  was  agdn  brought  before 
a  justice  of  the  peace,  on  a  chaige  of  having  unlawfully 
absented  himself  fix>m  the  service  of  Messrs.  Hawley  on  the 
29th  of  April,  and  was  convicted  and  sentenced  to  one 
month's  imprisonment,  with  hard  labour,  in  the  House  of 
Correction,  under  which  sentence  he  was  in  prison. 

In  the  present  term  (May  27),  Scotland  made  a  amilar 
application  to  the  Court  of  Queen's  Bench  for  a  writ  of 
habeas  corpus,  to  bring  up  the  body  of  William  Baker,  bat 
that  Court  refused  to  grant  the  application. 

On  the  1st  June  the  prisoner  was  brought  before  this 
Court,  in  obedience  to  the  writ  of  habeas  corpus,  by  the 
governor  of  the  prison,  who  returned  that  he  held  him  in 
custody  under  the  following  warrant  of  commitment : — 

(a)  The  Court  intimated  a  be  used,  but  expressed  a  wish  to 
doubt  whether  the  affidavit  could     hear  the  point  argued. 
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Coanty  of  1  '^^  ^^  constables,  &a,  and  to  the  keeper       ^^,^ 
Stafford,    >     of  the  House  of  Correction  at  Stafford, 
to  wit.     J     or  his  deputy. 

Whereas,  complaint  upon  oath  hath  been  made  unto  me, 
Thomas  Baily  Rose,  Esquire,  one  of  her  Majesty's  justices 
of  the  peace  acting  in  and  for  the  county  of  Stafford,  by 
James  Mayer  of,  &c.,  agent  for  Felix  Hawley  and  others 
o^  &C.,  potters ;  that  William  Baker,  late  of  Langton  in 
the  said  county,  potter,  did  on  11th  day  of  November  last, 
contract  and  agree  with  the  said  Felix  Hulme  Hawley  and 
his  copartners  to  serve  them  as  a  potter  in  their  business 
of  potters  at  the  parish  of  Stoke-upon-Trent  in  the  said 
county  under  a  written  contract  for  a  certiun  time  (to  wit), 
until  the  11th  day  of  November  next,  and  having  entered 
upon  and  worked  under  such  agreement  and  the  term 
of  his  contract  being  unexpired,  the  said  William  Baker 
did,  on  the  29th  day  of  April  last,  unlawfully  misdemean 
and  misconduct  himself  in  his  said  service  by  n^lecting 
and   absenting    himself  from    his   said   master's  service 
without  the  leave  of  his  said  master,  without  having  given 
to  his  said  master  any  notice  thereof  and  without  any  suffi- 
cient reason  for  so  doing,  contrary  to  the  provisions  of  the 
statute  in  such  case  made  and  provided.    And,  whereas 
the  sud  William  Baker  being  now  brought  before  me  the 
said  justice,  in  pursuance  of  my  warrant  issued  against 
him  to  answer  to  the  said  complaint,  and  I  having  duly 
examined  into  the  nature  thereof:  Do  adjudge  the  said 
complaint  to  be  true,  in  appearing  to  me  as  well  upon  the 
examination  on  oath  of  the  said  James  Mayer  in  the  pre- 
sence of  the  said  William  Baker,  as  otherwise,  that  the 
8ud  William  Baker  having  contracted  as  aforesaid  to  serve 
the  sud  Felix  Hawley  and  his  copartners  as  a  potter  in 
their  business  of  potters,  and  the  term  of  his  contract  being 
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anexpired,  did,  on  the  29th  day  of  April  last  miademean 
and  misconduct  himself  in  his  said  service,  by  neglecting 
and  absenting  himself  from  his  said  master's  service  without 
the  leave  of  hb  said  master,  and  without  giving  to  his  said 
master  any  notice  thereof  and  without  any  sufficient  reason 
for  so  doing :  I  do  therefore  convict  him  the  said  William 
Baker  of  his  said  offence,  and  do  order  and  adjudge  that 
the  said  William  Baker  for  his  said  oflfence  be  committed 
to  the  House  of  Correction  at  Stafibrd  aforesud,  there  to 
remain  and  be  held  to  hard  labour  for  the  space  of  one 
calendar  month,  lliese  are  therefore  to  command  you  the 
said  constable  forthwith  to  convey  the  said  William  Baker 
to  the  House  of  Correction  at  Stafford  aforesaid  and 
deliver  him  to  the  keeper  thereof  together  with  this 
warrant.  And  I  do  hereby  command  you  the  said  keeper 
to  receive  the  said  William  Baker  into  your  custody  in  the 
said  House  of  Correction  at  Stafford  aforesaid,  there  to 
remain  and  be  held  to  hard  labour  for  the  space  of  one 
calendar  month  from  the  date  hereof,  and  for  your  so  doing 
this  shall  be  to  you  and  each  of  you  a  sufficient  warrant — 
Given  under  my  hand  and  seal  this  13th  day  of  May, 
A.D.  1857,  at  Langton  in  the  said  county. 

(Signed  and  sealed)        Tbob.  B.  Rose. 

Scotland  (with  whom  was  fFheekr)  moved  for  the  pri- 
soner's dischaTge. — First,  affidavits  may  be  used  for  the 
purpose  of  shewing  that  the  justice  had  no  jurisdiction. 
In  re  Bailey  {a)  is  an  express  authority  to  that  effect 
There  the  prisoner  had  been  convicted  under  the  4  Gea  4, 
c.  34,  and  on  an  application  for  his  dischaige.  Lord  Camp^ 
belli  C.  J.,  said : — ^*  I  think  that  the  prisoner  may  use 
affidavits  to  shew  that  there  was  no  evidence  before  the 

(a)  3  E.  &  B.  607. 
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justice  from  which  he  could  reasonably  infer  that  there 
was  a  contract  creating  the  relation  of  mt0^t  and  servant, 
as  that  would  shew  that  there  was  no  jurisdiction  in  the 
justice.  But,  if  there  was  such  evidence,  it  is  immaterial 
to  shew  that  there  was  other  evidence  from  which  the 
justice  might  have  inferred  the  contrary,  for  that  would 
^J  go  to  shew  that  the  finding  of  the  justice  on  a  matter 
within  his  jurisdiction  was  wrong."  [Pollock,  C.  B. — 
Affidavits  may  be  used  for  the  purpose  of  shewing  that 
there  was  no  evidence  at  all,  but  if  there  is  conflicting 
evidence,  it  is  for  the  justice  to  decide  upon  it]  In  order 
to  give  the  justice  jurisdiction,  there  must  be  a  contract 
in  writing  and  an  omission  to  enter  the  service;  or  an 
entering  into  the  service,  and  an  absenting  therefrom; 
and  unless  affidavits  are  received  the  justice  may  give 
himself  jurisdiction  by  finding  those  matters  when  in  fact 
they  did  not  exist :  Regina  v.  BoUon  {a). 

Secondly,  upon  the  facts  disclosed  by  the  affidavit, 
the  justice  had  no  jurisdiction.  This  case  is  not  within 
the  first  branch  of  the  3rd  section  of  the  4  Geo.  4,  c.  34  {h\ 


(d)  1  Q.  B.  66. 

(h)  Sect.  3  enacts,—''  Thai  if 
anj  leiTsat  in  husbandry  or  any 
artificer,  calico  printer,  handi- 
enitamao,  miner,  collier,  keel- 
man,  pitman,  glaaaman,  potter, 
labourer,  or  other  person,  shall 
contract  with  any  person  or  per- 
sons whomsoever,  to  serve  him, 
her,  or  them  for  any  time  or 
times  whatsoever,  or  in  any  other 
msnner,  and  shall  not  enter  into 
or  oommence  his  or  her  service 
sooording  to  his  or  her  oontract 
(inch  contract  being  in  writing, 
sod  signed  by  the  contracting 
psrties),  or  having  entered  into 
sach  service  shall  absent  himself 

VOL.  n. — K.  a 


or  herself  from  his  or  her  service 
before  the  term  of  his  or  her 
contract,  whether  such  contract 
shall  be  in  writing  or  not  in 
writing,  shall  be  completed,  or 
neglect  to  fulfil  the  same,  or  be 
goilty  of  any  other  misoonduot 
or  misdemeanor  in  the  execution 
thereof^  or  otherwise  respecting 
the  same,  then  and  in  every  such 
case  it  shall  may  be  lawful  for 
any  justice  of  the  peace  of  the 
county  or  place  where  such  ser- 
vant in  husbandry,  artificer,  calico 
printer,  handicraftsman,  miner, 
collier,  keelman,  pitman,  glass- 
man,  potter,  labourer,  or  other 
person,  shall  have  so  contracted, 

EZCH. 
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which  has  reference  to  cases  where  the  workman  has  con- 
tracted iu  writhig  to  serve  and  has  not  entered  into  the 
service.  The  section  goes  on  to  say  **  or  having  entered 
into  such  service  shall  absent  himself  or  herself  from  Us  or 
her  service  before  the  term  of  his  or  her  contract,  whether 
snch  contract  shall  be  in  writing  or  not  in  writing,  shall 
be  completed,"  &&,  it  shall  be  lawful  for  the  justice  to  act 
That  means  leaving  the  service,  the  party  being  at  the 
time  in  the  service ;  as  in  this  case,  on  the  occasion  of  the 
first  conviction  there  had  been  an  entrv  on  the  service  and 
an  absenting  therefrom  in  the  sense  of  the  act  of  parlia- 
ment. But  it  was  never  intended  that  the  Act  diouid 
extend  to  a  workman  who  does  not  return  to  his  service 


or  be  employed  or  be  found,  and 
Buch  justice  is  hereby  authorized 
and  empowered,  upon  complaint 
thereof  made  upon  oath  to  him 
by  the  person  or  persons,  or  any 
of  them  with  whom  such  serrant 
in  husbandry,  artificer,  calico 
printer,  handicraftsman,  miner, 
collier,  keelman,  pitman,  glass- 
man,  potter,  labourer,  or  other 
person  shall  have  so  contracted, 
or  by  his  her  or  their  steward, 
manager,  or  agent,  which  oath 
such  justice  is  hereby  empowered 
to  administer,  to  issue  his  war- 
rant for  the  apprehending  erery 
such  servant  in  husbandry,  arti- 
ficer, calico  printer,  handicrafts- 
man, miner,  collier,  keehsaa,  pit- 
man, glassman,  potter,  labourer, 
or  other  person,  and  to  examine 
into  the  nature  of  the  complaint; 
and  if  it  shall  appear  to  such 
justice  that  any  such  servant  in 
husbandly,  artificer,  calico  prin- 
ter, handicraftsman,  miner,  collier, 
keelman,  pitman,  glassman,  potter. 


labourer,  or  other  person,  shall 
not  have  fulfilled  such  contract, 
or  hath  been  guilty  of  any  other 
misconduct,  or  misdemeanor  as 
aforesaid,  it  shall  and  may  be 
lawful  for  such  justice  to  conunit 
every  such  person  to  the  Home 
of  Correction,  there  to  remain 
and  be  held  to  hard  labour  for 
a  reasonable  time,  not  exceeding 
three  months,  and  to  abate  a  pro- 
portionable part  of  his  or  ber 
wages,  for  and  durii^  such  period 
as  he  or  she  shall  be  so  confined 
in  the  House  of  Correction,  or  in 
lieu  thereof,  to  punish  tbeoflender 
by  abating  the  whole  or  any  part 
of  his  or  her  wages,  or  to  dis- 
charge such  servant  in  husbandry, 
artificer,  calico  printer,  bandi- 
craflsman,  miner,  collier,  keel- 
man, pitman,  glassman,  potter, 
labourer,  or  other  person  fitxn 
his  or  her  contract,  service,  or 
employment,  which  discharge  sball 
be  given  under  the  hand  and  seal 
of  such  justice  gratis.** 
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after  his  conviction,  otherwise  he  woold  in  effect  be  con- 
victed, not  for  leaving,  but  for  notjretunuog  to  the  service, 
Of  for  the  same  leaving  as  before.  When  the  second 
conviction  took  {dace,  there  had  been  no  new  absenting, 
bat  only  a  continuance  of  the  former  absence.  The  Court 
of  Queen's  Sench  rested  their  judgmtat  on  the  ground  that 
the  contract  subsisted,  and  that  so  long  as  it  continued  the 
workman  was  bound  to  return  to  his  service.  It  is  conceded 
that  the  contract  so  for  remains,  that  the  workman  may  be 
liable  to  an  action  for  not  fulfilling  it;  but  the  question  is, 
whether  a  breach  of  a  civil  duty  to  rettmi  can  be  said  to  be 
a  fresh  absenting  vKthin  the  meaning  of  this  act  of  parlia- 
ment. The  words  **  absenting  himself  in  that  Act,  mean 
a  departure  from  actual  service.  The  absenting  in  respect 
of  which  the  second  conviction  took  place,  was  either  no 
absenting  at  all  or  a  continuance  of  the  previous  absenting. 
Suppose  this  workman  had  not  been  imprisoned,  but  had 
merely  been  brought  before  the  justice  for  absenting  himself 
on  the  first  occasion,  could  it  be  said  that  his  refusal  to 
return  after  demand  was  a  firesh  absenting?  If  so,  an 
offence  might  be  created  every  day  in  the  week,  and  the 
workman  imprisoned  during  his  life  fen:  these  accumulated 
ounces.  If,  however,  the  refusal  to  return  after  demand 
B  a  mere  continuance  of  the  first  absenting,  how  does  the 
imprisonment  for  that  offence  render  a  subsequent  refusal 
to  return  a  fiesh  absenting  ?  Again,  suppose  there  is  a 
contract  in  writing  to  serve  for  twelve  months,  and  the 
workman  does  not  enter  the  service,  could  it  be  said  that 
he  might  be  required,  day  by  day,  to  enter,  and  that  if 
he  refused  he  would  on  each  occasion  be  guilty  of  a 
separate  offence  ?  The  justice  has  the  same  power,  whether 
there  has  been  a  contract  in  writing  and  a  refusal  to  enter 
the  service,  or  an  entiy  upon  the  service  and  an  absenting 
lherefiK>ni.     [BramweU,  B. — ^If  the  master  brought  an  action 

a  2 
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1867.        against  the  workman  for  absenting  himself,  would  he  not 
recover  one  entire  damage?    So  here  the  master  requires 
the  workman  to  be  ponished  with  reference  to  his  breach 
of  contract     When  this  application  was  made  to  the  Court 
of  Queen's  Bench,  my  brother  Erie  was  of  opinion  that 
the  authority  to  the  justice  to  put  an  end  to  the  contract 
shewed  that  the  relation  of  master  and  servant  continued 
notwithstanding  the  imprisonment,  biit  I  am  inclined  to 
think  that  the  statute  only  means  that  the  justice  may 
diachaige  the  contract  siinpliciter,  in  lieu  of  either  of  the 
former  punishments.    PcUocky  C.  B«— ^A  workman  may  be 
guilty  of  such  an  offence  as  to  require  punishinent,  by 
imprisonment  and  hard  labour,  or  the  case  may  be  such  as 
not  to  call  for  that  punishment,  and  then  in  lieu  thereof 
there  may  be  an  abatement  of  wages ;  or  if  the  magistrate 
should  think   that,  under  the  circumstance,  there  is  no 
ground  for  punishment,  but  that  the  relation  of  master  and 
servant  does  not  exist  on  that  footing  which  is  desirable  for 
social  purposes,  then  he  may  put  an  end  to  it]    The 
magistrate  is  to  act  once  for  all,  and  as  soon  as  he  has 
adopted  either  of  those  courses  his  jurisdiction  is  at  an 
end.    The  statute  jshoold  receive  a  strict  interpretation, 
since  it  imposes  severe  penalties  on  the  servant,  but  gives 
him  no  equivalent  advantage  as  against  the  master.    By 
the  4th  and  5th  sections  certain  powers  are  given  to 
justices  to  compel  the  payment  of  wages,  but  if  the  master 
refuses  to  employ  the  workman,  the  latter  has  no  remedy 
under  the  Act,  but  must  resort  to  a  civil  action. 

Thirdly,  the  commitment  is  bad  on  the  fece  of  it  It 
is  essential  that  there  should  be  an  entry  on  the  service, 
in  order  to  render  the  absenting  an  offence  within  the 
meaning  of  the  statute ;  but  the  adjudication  merely  states 
that  the  complaint  is  true,  it  appearing  that  Baker  having 
contracted  to  serve  did  misconduct  himself  by  jieglectiog 
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and  absenting  himself  from  his  master's  service.     \_Afartin,       1867. 
B. — ^The  complaint  states  that  he  entered  upon  and  worked 
under  the  agreement,  and  then  the.  justice  says  ^*  I  do 
adjudge  the  said  complaint  to  be  true,**  and  he  goes  on 
to  state  his  reason  for  so  adjudging,  viz.,  it  appearing  that 
Baker  having  contracted  to  serve,  absented  himself.]    The 
justice  ought  to  adjudicate  on  all  matters  necessary  to  con- 
stitute the  offence.    The.  expression   '* absenting  himself 
from  his  master's  service**  does  not  necessarily  imply  that  he 
had  entered  upon  it :  AshewV  Case  (a);  Smith's  Master  and 
Servant,  p.  317. — Again,  in  a  conviction,  it  must  appear 
that  the  justice  acted  soley  on  the  evidence  taken  on  oath 
in  the  prisoner's  presence.     On  the  face  of  this  conviction 
it  is  clear  that  the  justice  acted  also  on  other  grounds,  for 
the  adjudication  is,  **  it  appearing  to  me  as  well  upon  the 
ezamination  on  oath,"  &c.,  '< <u  otherwise"    [Martinf  B. — 
The.  prisoner  may  have  confessed  the  offence.]    In  Rex  v. 
lAtffe  (6)  an  order  of  bastardy,  which  was  stated  to  have 
been  made  on  the  oath  of  the  wife,  ^'as  otherwise,"  was 
held  good,  nnce  it  would  be.  intended   that  the  other 
evidence  was  on  oath.     That  case  however  is  distinguish- 
able, for  there  it  was  not  necessary  that  the  evidence  should 
be  taken  in  the  presence  of  the  party  charged ;  and  more- 
orer  it  i.  .  well  known  principle  that  every  intendment 
win  be  made  in  support  of  an  order,  but  not  of  a  conviction. 
Begma  v.  Tcrdx(fl{c)  is  an  express  authority,  that  a  con- 
viction is  bad  which  does  not  shew  that  the  evidence  was 
given  in  the  presence  of  the  party  charged. 

Huddkstan,  contra. — The  principal  question  is  whether 
theconvicdon  puts  an  end  to  the  contract  It  is  submitted 
that  it  does  not    The  object  of  the  4  Gea  4,  c.  34,  was  to 

(a)  2  L.  M.  &  P.  429.  (&)  8  East,  193. 

(e)  5  Q.  B.  983. 
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aflbid  protection  to  masten,  but  it  would  be  of  little  avail 
unless  they  could  compel  their  workmen  to  perfinrm  their 
contracts.     Suppose  a  workman  enters  into  a  contract  to 
serve  for  two  or  three  years,  on  the  iaith  of  which  his 
master  enters  into  large  engagements,  and  after  a  few 
weeks'  service  the  price  of  labour  rises,  the  servant  might 
be  willing  to  submit  to  a  conviction  in  order  to  get  rid  of 
his  contract     [Br€amoeUf  B. — If  a  workman,  after  he  had 
undergone  his  punishment,  went  to  his  master  and  tendered 
his  services,  would  his  master  be  bound  to  employ  htm  ?] 
He  would :  for  the  contract  would  still  subsist.     {Pollock, 
C.  B. — No  doubt,  if  the  master  had  sued  the  servant  in  a 
Court W  law,  he  would  have  put  an  end  to  the  contract ; 
and  the  question  is  whether  this  punishment  ought  not 
to  have  the  same  result]     The  analogy  does  not  hold: 
because  in  the  case  of  an  action  the  master  would  recover 
for  the  entire  loss  of  service,  whether  for  a  month,  a  year, 
or  loDger,  but  in  this  case  die  imprisonment  is  limited 
to  three  months.     The  statute  contemplates  two  classes 
of  contracts,  the  one  in  writing,  the  other  not    If  the 
contract  is  in  writing  and  the  workman  does  not  enter  into 
the  service,  he  b  liable  to  be  pnnidied :  that  is  only  <me 
offence  and  having  failed  to  perform  his  contract,  there  is 
an  end  of  it.    But  if  he  does  enter  into  the  service, 
whether  the  contract  is  in  writing  or  not,  the  justice  has 
jurisdiction  during  the  continuance  of  the   term.      The 
power  to  commit  and  **  abate  a  proportionaUe  part  of  his 
wages,"  shews  that  the  contract  subsists  notwithstandii^ 
the  commitment     [Pollock,  C.  B. — The  6  Gea  3,  c.  25, 
provides,  that  if  an  apprentice  shall  absent  himself  from  his 
master  8  service,  he  shall  be  compelled  to  serve  for  so  long 
as  he  shall  have  absented  himself,  unless  he  shall  make 
satisfaction  to  his  master,  and  so  from  time  to  time  as  often 
as  he  sliaU  absaU  himself;  and  in  case  he  shall  refuse  to  serve 
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or  make  satisfaction,  a  justice  may  commit  him.    The  clause        1867. 
in  that  Act,  with  respect  to  workmen  contains  no  such 
{Koviaioii*]     In  the  case  of  apprentices,  a  power  is  given  to 
the  magistrate  to  compel  the  apprentice  to  work  beyond 
the  term  of  his  apprenticeship,  or  to  make  satisfaction :  the 
ponishment  is  for  not  making  satisfaction.    The  clause 
does  not  say  that  the  justice  may  commit  "from  time  to 
time,''  hot  only  that  the  apprentice  shall  make  sadsiaction 
"from  time  to  time."    If  the  lai^age  of  the  3rd  section 
of  the  4  Geo.  4,  c  34,  be  looked  at,  it  is  obvious  that  the 
legislature  contemplated  a  continuance  of  the  contract 
notwithstanding  the  punishment    The  first  part  of  the 
secticm  relates  to  the  not  entering  into  the  service  accord- 
ing to  a  contract  in  writing,  but  having  entered  the  service, 
whether  the  contract  is  in  writing  or  not,  the  justice  may 
punish  for  any  misconduct  or  misdemeanor  ia  that  service, 
by  imprisonment  and  abatement  of  wages  ;  that  is,  not  the 
wages  then  due,  but  the  wages  which  would  accrue  during 
the  time  of  the  inqprisonment     If  the  punishment  termi- 
nated the  contract,  it  would  have  been  unnecessary  for  the 
legidature  to  provide  for  an  abatement  of  wages  during  the 
time  of  imprisonment    The  enactment  goes  on  to  say,  '*  or 
in  liea  thereof,**  that  is  of  the  abatement  of  a  proportionate 
part  of  the  wages;  the  justice  may  abate  the  whole  or  any 
part  of  the  wages,  or  discharge  the  workman  from  his  con- 
tract    [Pollock,  C.  B. — The  justice  is  to  imprison  and  abate 
a  proportionate  part  of  the  wages,  "  or  in  lieu  thereof,"  that 
ia,  in  lieu  of  the  imprisonment  and  abatement     This  con- 
ricdon  contains  no  adjudication  as  to  abatement  of  wages.] 
The  20  Geo.  2,  c.  19,  empowers  the  justice  to  imprison  or 
abate  part  of  the  wages,  or  discharge  the  contract;   the 
6  Geo.  3,  c.  25,  merely  contains  a  power  to  imprison,  and 
reading  those  Acts  together  with  the  4  Geo.  4,  c.  35,  the 
meaning  is  that  the  justice  may  imprison,  or  inflict  a  pecu- 
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Xg57.  Diary  penalty  in  the  shape  of  abatement  of  wages  (in  both  of 
which  cases  the  contract  subsists),  or  he  may  put  an  end  to 
the  contract  The  fact  of  giving  the  justice  power  to  dis- 
charge the  contract  shews  that  the  legislature  contemplated 
its  continuance  in  the  two  other  events.  {Martmf  R — No 
doubt,  in  some  cases  it  continues :  if  a  workman  is  guilty 
of  misconduct,  as  doing  something  wrong  or  spoiling  his 
work,  and  he  is  punished  for  it,  that  would  not  afiSect 
the  contract;  but  here  the  workman  absented  himself  with 
a  determination  to  put  an  end  to  the  contract]  There 
b  no  difierence  in  the  consequences  of  the  imprisonment 
whether  it  is  for  misconduct  or  absenting;  the  contract 
subsists,  and  when  the  workman  has  suffered  the  punish- 
ment, he  is  bound  to  return  to  his  master's  service,  and  the 
refusal  to  do  so  constitutes  a  fresh  offence. 

Then  with  respect  to  receiving  the  affidavits,  the  distmc- 
tion  is  this :  it  may  be  shewn  by  affidavit  that  the  justice 
had  no  jurisdiction  to  enter  on  the  inquiry;  but  if  he  had 
jurisdiction,  affidavits  cannot  be  used  to  shew  that  he  has 
arrived  at  a  wrong  conclusion :  Britiain  v.  Kinnaird  (a). 
[PoBockf  C.  B. — ^That  was  an  action  against  a  magistrate, 
and  there  was  a  conviction  good  on  the  &ce  of  it ;  but  if 
that  man  had  been  brought  before  me  by  habeas  corpus,  I 
should  have  discharged  him.  There  is  a  wide  difierence 
between  protecting  a  magistrate  against  an  action,  who  has 
acted  honestly,  and  keeping  a  man  in  prison  when  he  is  there 
unlawfully.]  If,  in  this  case,  the  first  conviction  put  an  end 
to  the  contract,  that  might  be  shewn  by  affidavit;  but  if  the 
contract  subsists,  affidavits  cannot  be  used  to  shew  that  the 
justice  put  a  wrong  interpretation  on  the  terms  '*  miscon- 
duct or  misdemeanor."  IBrannoeH,  B. — ^If  we  dischaiged 
this  man,  and  he  was  again  taken  before  a  magistrate  and 
committed  for  not  returning  to  the  service  after  request, 

(a)  1  B.  &  B.  432. 
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would  an  action  lie  i^^ainst  the  magistrate?  Martin,  B. — 
Sappoee  a  magistrate  convicted  a  person  a  second  time  for 
the  same  identical  offence,  would  not  that  be  without  juris- 
diction?] This  subject  was  fully  considered  in  the  case  of 
Befma  v.  Bolton  (a),  which  laid  down  this  rule :  that  where 
the  justice  has  jurisdiction  the  Court  vnll  not  receive  affi- 
davits impeaching  his  decision  on  the  facts ;  and  that  the 
test  of  jurisdiction  is  whether  or  no  the  justice  had  power 
to  enter  upon  the  inquiry,  not  whether  hb  conclusions  in 
the  oonise  of  it  were  true  or  fiilse:  but  that  it  may  be  shewn 
by  affidavits  that  he  had  no  authority  to  commence  an 
inquiry,  inasmuch  as  the  question  brought  before  him  was 
not  one  to  which  his  jurisdiction  extended ;  and  this, 
although  by  mis-statement  he  has  made  the  proceedings 
on  the  fiuse  of  them  regular.  [Martin,  B. — Suppose  the 
magistrate  determined  that  a  person  was  a  potter,  when  he 
WIS  not  a  potter.]  That  fact  might  be  shewn  by  affidavit, 
for  it  would  disclose  a  want  of  jurisdiction.  [WaUon,  B., 
referred  to  Thampion  v.  Ingham  {b)."]  Here  the  matters 
existed  which  were  necessary  to  give  the  justice  jurisdic- 
don:  the  person  charged  was  a  potter,  there  was  a  contract, 
and  he  had  entered  into  the  service.  Thed  the  justice 
having  jurisdiction  to  inquire  into  the  misconduct,  adjudges 
that  the  party  was  guilty  of  misconduct  in  absenting  himself 
after  the  termination  of  hb  punishment;  and  affidavits 
cannot  be  used  to  shew  that  he  has  come  to  a  wrong 
conclusion. — On  thb  point  he  also  referred  to  Begina  v. 
Bagman  (e)  and  Begina  v.  Brown  (d). 

Then  as  to  the  objections  to  the  conviction :  the  com- 
plaint states  that  Baker  contracted  to  serve,  and  having 
entered  upon  and  worked  under  such  agreement,  be  mis- 
conducted himself  in  hb  said  service,  by  absenting  himself 
from  hb  said  master's  service.     That  means  an  actual 

(a)  1  Q.  B.  66.  (c)  Q.  B.  May  8, 1857. 

(h)  14  Q.  B.  710.  (d)  Q.  B.  May  28, 1857. 
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1857.  eziating  aervioe.  In  AAew'9  Case  (a)  it  did  not  appear 
that  tbe  contract  was  in  writing,  or  that  the  party  had 
entered  the  service.  The  words  **  or  otherwise,"  do  not 
neoeasaiily  mean  that  there  was  other  evidence  not  in  the 
presence  of  the  party  chaiged:  they  may  have  zefereDce  to 
some  expressions  whidi  fell  fiom  him. 

Scotland,  in  reply. — Although  the  complaint  is  of  such  a 
nature  as  to  give  the  justice  jurisdiction  to  hear  it,  yet  if  it 
turns  out  in  the  course  of  the  inquiry  that  he  has  no  juris- 
diction to  convict  that  may  be  shewn  by  affidavit:  In  re 
Bailey  (b),  [Bramwett,  B.,  referred  to  the  note  to  Crepps  v. 
Burden,  I  Smith's   Lead.  Cas.  589,  4th  ed.]     In  Paley 
on  Convictions,  p.  377,  4th  ed.,  the  rule  is  thus  stated : 
**  Although  the  magistrate  may  have  had  power  to  enter  upon 
the  inquiry,  it  may  be  shewn  by  affidavit  that  there  was  no 
evidence  of  that  which  is  required  to  form  the  basis  of  his 
jurisdiction,  e.  g.  of  a  contract  of  service  under  the  Master 
and  Servants'  Act,  4  Geo.  4,  c.  34."    The  absenting  is  as 
much  the  basis  of  jurisdiction  as  the  contract    [Bramwell,  B. 
— In  Mould  V.  Williams  (c),  a  justice  made  an  order  under 
the  Highway  Act,  5  &  6  Wm.  4,  c.  60,  s.  73,  for  the  re- 
moval of  the   plaintiff's  timber,  which  was  stated  in  the 
order  to  be  laid  upon  a  highway ;  and  it  was  held  that  in 
an  action  of  trespass  against  the  magistrate,  the  plamtiff 
could  not  give  evidence,  in  contradiction  to  the  order,  that 
the  locus  in  quo  was  not  a  highway.]    It  is  now  more 
necessary  to  receive  affidavits  in  cases  of  this  kind,  since  no 
action  will  lie  against  the  justice  until  after  the  conviction 
is  quashed:    11  &  12  Vict  c.  44,  s.  2. — Then  as  to  the 
question  of  jurisdiction :  this  enactment,  which  authorizes 
imprisonment  for  a  breach  of  contract,  is  contrary  to  the 
spirit  of  the  law,  and  ought  to  receive  a  strict  construction. 
The  master  is  not  bound  to  take  back  the  workman  after 
(a)  2  L.  M.  &  P.  429.  (b)  3  £.  &  B.  607. 

(c)  5  Q.  B.  469. 
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he  oomes  out  of  prison ;  then  how  can  there  be  a  continuing  1857. 
abeenoe  fiom  the  service?  The  request  to  return  cannot 
make  any  difference.  The  term  ^absenting  himself,"  in 
this  Act,  means  '^finally  leaving  the  service."  The  provirion 
in  the  6  Geo.  3,  c.  25,  as  to  apprentices,  is  decisive  of  this 
point.  The  recital  of  the  4th  section  of  that  Act  speaks  of 
one  act  of  leaving  by  which  the  contract  is  not  fulfilled ; 
and  the  enacting  part  shews  the  intention  of  die  legislature, 
that  ^what  may  be  done  in  the  case  of  apprentices  may  not 
be  done  in  the  case  of  workmen.  If  the  master  brought  an 
action  against  the  servant  for  a  breach  of  contract,  he  might 
recover  the  entire  damages;  so,  here,  the  justice  cannot 
convict  fix>m  time  to  time,  but  once  only. — As  to  the  objec- 
tions to  the  conviction  itself.  Askew  s  Case  (a)  and  Begifui 
V.  Tordqft  {b)  ace  authorities  in  point — ^The  conviction  is 
abo  bad  on  die  ground  that  there  is  no  adjudication  as  to 
abatement  of  wages.  The  justice  ought  stricdy  to  comply 
with  the  requirements  of  the  Act.  [BrammeU^  B. — Suppose 
a  workman  is  committed  on  the  Monday  and  comes  out  of 
prison  on  the  Wednesday,  is  he  to  be  paid  the  whole  week's 
wages?  If  the  magistrate  adjudicated  properly,  he  would 
adjudicate  an  abatement  for  the  three  days.] — He  referred 
to  Bex  V.  Solomons  (e). 

The  Coort  intimated  a  wish  to  have  the  point  as  to  the 
abatement  of  wages  further  argued. 

HwddUsiorL — It  does  not  appear  on  the  face  of  the  con* 
viction  under  which  statute  the  justice  adjudicated;  and 
the  conviction  may  be  supported  under  the  6  Geo.  3,  c.  25, 
&  4,  which  does  not  require  any  abatement  of  wages. 
[Martin^  B. — The  4  Geo.  4,  c.  34,  has  superadded  some- 
thing to  the  6  Gea  3,  a  25. ;  and  it  seems  to  me  that  as 
the  one  Act  is  auxiliary  to  the  other  the  justice  must  act 

(a)  2  L.  M.  &  P.  429.  (b)  5  Q.  B.  933. 

(c)  1  T.  B.  249. 
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1857.  upon  it.]  In  Bex  v.  Hateaton  (a)  the  Court  considered 
that  the  punishments  inflicted  by  the  20  Geo.  2,  c*  IS^  and 
6  Geo.  3,  c.  25,  could  not  be  blended  together.  It  is  con- 
ceded, that  if  this  were  the  case  of  a  servant  in  husbandly, 
the  adjudication  must  be  under  the  4  Gea  4,  c.  34,  but 
being  the  case  of  a  potter  it  may  be  made  under  either 
statute,  and  if  not  good  under  the  latter  it  is  under  the 
former.  Besides,  the  abatement  of  wages  is  not  a  necessary 
part  of  the  adjudication ;  but  is  a  matter  in  the  discretion 
of  the  justice. 

Watson,  B.— I  am  of  opinion  that  the  warrant  is  good 
I  have  the  misfortune  to  difier  from  the  rest  of  the  Court 
on  one  point     As  to  the  general  jurisdiction  of  this  Court 
to  receive  affidavits  for  the  purpose  of  invalidating  a  con- 
viction, I  think  that  wherever  the  objection  is  an  entire 
want  of  jurisdiction  in  the  magistrate,  it  is  competent  for 
the  Court  to  ascertain,  by  affidavit,  whether  or  no  he  had 
jurisdiction.    For  instance,  if  the  person  convicted  was  not 
a  potter,  or  if  a  potter  there  was  no  contract  between  the 
parties,  there  would  be  no  jurisdiction  in  the  magistrate  to 
adjudicate,  and  he  could  not,  by  finding  those  Acts,  confer 
on  himself  jurisdiction.    Again,  supposing  the  oonstnictioa 
of  the  statute  right,  that  the  contract  is  dissolved  by  the 
adjudication,  or  that  the  power  of  the  magbtrate  was  ex- 
hausted by  the  conviction,  these  tacts  might  be  shewn  by 
affidavit.     Thamptan  v.  Itiffham  (ft)  is  an  express  authori^ 
on  this  point    There  the  County  Court  judge  had  primfi 
facie  jurisdiction  to  try  the  plaint;  but  it  was  taken  away 
by  a  question  raised  as  to  tide  to  land.    The  Court  of 
Queen*s  Bench  came  to  the  concluision  that,  although  the 
County  Court  judge  had  decidcid  that  the  title  to  Und  was 
not  in  question,  that  matter  must  be  tried  as  a  fact  in  a  suit 
for  prohibition. 

(a)  14  East,  605.  (h)  14  Q.  B.  710. 
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The  4  Geo.  4,  c.  34,  makes  provision  as  to  workmen       1867. 
miscooducdng  or  absenting  themselves  from  service.    That 
18  not  a  new  enactment     From  the  20  Gea  2,  c.  19,  a 
period  of  nearly  110  years,  the  legislature  has  passed  Acts 
of  this  kind,  which  have. been  in  constant  operation  ever 
since.     I  do  not  inquire  into  the  policy  of  the  legislatare 
in  passing  these  acts,  but  I  take  them  as  I  find  them,  and 
g:ive  tbem  the  best  interpretation  I  can.     The  4  Gea  4, 
c.  34,  s.  3,  speaks  of  persons  in  certain  employments,  one 
of  which  is  a  potter,  and  it  provides  for  cases  of  contracts 
in  writing  and  contracts  not  in  writing.     If  there  is  a 
contract  in  writing,  and  the  workman  does  not  enter  the 
serrice;   or  having  entered  the  service  absents  himself, 
whether  the  contract  is  in  writing  or  not,  or  is  guilty  of  any 
other    misconduct    or    misdemeanor    in    the    execution 
thereof,   the   magistrate  may  commit  him  to  the  House 
of  Correction,  to  be  held   to  hard  labour,  for  a  period 
not  exceeding  three  months,  and  abate  a  proportional  part 
of  his  wages  during  the  period  he  shall  be  so  confined ;  or  in 
lieu  thereof,  that  is,  in  lieu  of  the  imprisonment  and  abate- 
ment of  wages,  punish  the  offender  by  abating  the  whole 
or  any  part  of  his  wages,  or  may  discharge  such  servant 
in  husbandly,  artificer,  &c.,  firom  his  contract     Therefore, 
under  the  third  head  of  punishment  the  magistrate  may 
altogether  discharge  the  contract :  he  may  abate  the  whole  or 
a  part  of  the  wages,  but  not  rescind  the  contract:  again,  he 
may  commit  to  prison,  but  not  rescind  the  contract ;  and  after 
the  offender  comes  out  of  prison  the  contract  still  remains. 
It  has  been  asked  whether  an  action  would  lie  against  the 
magistrate :  I  think  it  would  not,  and  for  this  reason,  that 
he  acts  upon  this  as  a  continuing  contract.     The  master, 
for  the  purpose  of  compelling  the  workman  to  perform  his 
contract,  obtains  the  adjudication  of  a  magistrate  that  he 
shall  be  sent  to  prison :  the  master  could  not  afterwards  say 
/*  the  absence  of  the  w;orkman  is  a  discharge  to  me : "  his 
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1867.  fSP^^S  before  the  magistrate  shews  that  there  is  a  subsisting 
contract  The  workman  comes  out  of  prison  and  will  not 
return  to  the  service ;  then  in  not  returning,  he  is  absenting 
himself  from  the  service.  Suppose  a  workman  in  a  coal 
mine  is  guilty  of  misconduct;  for  instance,  if  he  went  with 
a  Davy  lamp  uncovered  where  there  was  6re  damp  or  choke 
damp,  though  he  was  committed  to  prison  for  that  offence 
the  contract  would  still  remain.  This  is  not  a  oontinoing 
absence.  The  offender  has  been  punished  fer  his  absence 
up  to  the  time  of  his  commitment  to  prison,  and  when  the 
imprisonment  is  ended  the  contract  continues;  therefore, 
if  he  afterwards  absents  himself,  the  matter  may  be  again 
investigated  by  a  ma^strate. 

The  next  question  is,  whether  the  conviction  is  good 
on  the  face  of  it  One  objection  was,  that  it  is  not 
stated  in  the  adjudication  that  the  offender  entered 
the  service.  But  tiie  chaige  laid  in  the  information 
is,  that  having  entered  the  serrice  he  absented  himself; 
on  which  the  magistrate  thus  adjudicates — **  Whereas  the 
said  William  Baker  being  now  brought  before  me  the  said 
justice  in  pursuance  of  my  warrant  issued  against  him  in 
answer  to  the  said  complaint,  and  I  having  duly  examined 
into  the  nature  thereof,  do  adjudge  the  said  complaint  to  be 
true,"  and  then  he  adds,  '*it  appearing  to  me  as  well  upon 
the  examination  on  oath  of,  &c.,  as  otherwise,  that  the  said 
William  Baker,  having  contracted  to  serve  as  a  potter,  did 
misconduct  himself  in  his  said  service,  by  absenting  himself 
from  his  said  master's  service."  All  that  is  wholly  imma- 
terial :  it  would  have  been  a  perfectly  good  conviction  if  it 
had  merely  contained  the  statement  that  the  complaint  was 
true.  But  in  the  subsequent  statement  I  find  the  words 
**  did  misconduct  himself,  &c.,  by  absenting  himself  from 
his  said  master's  service" — ^What  service  ?  The  service  alleged 
in  the  information.  It  was  further  objected,  that  the  convic- 
tion says,  **  it  appearing  to  me  as  well  upon  the  examination 
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on  oath  of  &c*,  as  otherwise"  &c.    That  however  means       1957. 
that  the  information  taken  on  oath  folly  established  the  fiict : 
the  word  "otherwise"  forms  no  part  of  the  adjudication. 

Another  objection  was  raised  rather  late  in  the  discussion, 
▼is.,  that  there  was  no  adjudication  as  to  abatement  of 
wages.     On  looking  to  the  authorities,  I  find  the  same 
objection  in  other  cases,  for  instance,  in  Bex  v.  Tardqfi  (a) 
and  Regina  v.  Bichanb  (b),  but  it  was  not  relied  on.     In 
my  judgment  the  6  Geo.  3,  c.  26,  and  4  Geo.  4,  c.  34,  are 
both  in  force.     The  6  Geo.  3,  c.  25,  after  reciting  that  it 
fieqaently  happens  that  artificers  &c.  leave  their  respective 
services  before  the  terms  of  their  contracts  are  fulfilled, 
enacts, ''  that  if  it  shall  appear  lo  such  justice  that  any  such 
artificer  ftc,  or  other  person,  shall  not  have  fiilfiUed  such 
contract,  or  hath  been  guilty  of  any  misdemeanor,  it  shall 
and  may  be  lawful  for  such  justice  to  commit  every  sdch 
perBcm  Co  the  House  of  Correction  for  the  county  &c.,  for 
any  time  not  exceeding  three  months,  nor  less  than  one 
month.''    The  next  Act  is  the  4  Geo.  4,  c.  34,  which,  after 
reciting  the  20  Geo.  2,  c  19,  6  Geo.  3,  c  25,  and  4  Geo.  4, 
c.  29,  and  that  it  is  expedient  to  extend  the  powers  of  the 
aaid  Acts;,  amongst  other  provisions  enacts,  that  *'it  shall 
and  may  be  lawful  for  such  justice  to  commit  every  such 
person  to  the  House  of  Correction,  there  to  remain  and  be 
held  to  hard  labour  for  a  reasonable  time,  not  exceeding 
three  months,  and  to  abate  a  proportionable  part  of  his  or 
her  wages,  for  and  during  such  period  as  he  or  she  shall  be 
80  confined  in  the  House  of  Correction.**    The  6  Geo.  3, 
c25,  empowers  the  justice  to  imprison  simpliciier,  with- 
oat  hard  labocur.     Then  comes  the  4  Geo.  4,  c  34,  which 
enables  the  justice  to  imprison  with  hard  labour,  and  to  abate 
a  part  of  the  wages.    Is  then  this  conviction  good,  which 
does  not  award  an  abatement  of  wages?    I  think  it  is  per- 
fectly good.     I  read  the  enactment  thus — it  shall  be  lawfol 
(a)  5  Q.  B.  938.  (h)  13  L.  J.  Mag.  Cas.  147. 
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1857.  ^  commit,  lawful  to  add  hard  laboar,  and  also  lawful,  as  a 
further  punishment,  to  award  an  abatement  of  wages.  If 
the  preamble  of  this  Act  be  looked  at  the  intention  of  the 
legislature  is  plain,  viz.,  to  extend  the  powers  of  the  preyious 
Acts;  and  therefore  in  addition  to  the  power  to  imprison, 
given  by  the  6  Geo.  3,  c.  25,  there  b  a  power  to  add  hard 
labour,  and  also  in  addition  by  too^  qfpumshmentf  a  power 
to  abate  part  of  the  wages.  The  latter,  in  my  opinion,  is 
not  compulsory  on  the  magistrate,  and  the  conviction  is 
perfectly  good  without  its  being  included.  I  so  inteip'et 
the  statute:  it  does  not  say  that  the  imprisonment  is  to 
operate  as  an  abatement  or  suspension  of  the  wages,  indeed 
if  it  did  that  would  not  render  the  conviction  bad,  for  then 
the  amount  would  be  a  mere  matter  of  calculation,  viz., 
one-fourth  or  one-twelflh  of  the  yearly  wages,  according  to 
circumstances.  The  magistrate  is  not  to  assess  the  amount 
of  wages  to  be  abated,  but  the  statute  says  it  shall  be  lawful 
for  him  to  abate  a  proportionable  part  of  the  wages  &c. 
Moreover,  if  the  conviction  took  place  at  the  end  of  the 
period  of  service,  there  could  be  no  abatement  of  wages. 
It  is  enough  that  there  is  an  Act  in  force  which  supports 
the  conviction.  If  the  6  Gea  3,  c.  25,  stands  unrepealed, 
a  conviction  under  it  is  good,  notwithstanding  the 
subsequent  Act,  and  it  is  not  neoessaiy  to  shew  on  the 
fiu^e  of  the  conviction  under  which  Act  it  took  place. 
If  under  the  6  Geo.  3,  c  25,  it  could  not  be  under  the 

4  Gea  4,  c.  34, and  vice  versa:  it  is  sufficient  to  say  ** con- 
trary to  the  form  of  the  statute."  Then  is  the  6  Geo.  3, 
c  25,  repealed  by  the  4  Geo.  4,  c.  34  ?  The  law  on  this 
subject  is  thus  stated  in  Dwarris  on  Statutes,  p.  532, 2d  ed. 
''  But  a  later  statute  which  is  general  and  affirmative,  does 
not  abrogate  a  former  which  is  particular :  thus,  the  stat 

5  Eliz.  4,  that  none  use  a  trade  without  being  apprentice, 
did  not  take  away  4  &  5  Ph.  &  M.  5,  that  no  weaver  use 
&c.     Sir  O.  Bridgman  lays  down  this  doctrine  :-'that  the 
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law  will  not  allow  the  exposition  of  a  statute  to  revoke  or 
alter  by  construction  of  general  words  any  particular  statute 
where  the  words  may  have  their  proper  operation  without 
it  AflSrmative  words  do  not  take  away  a  prior  exemption. 
It  is  a  general  rule  that  subsequent  statutes  which  add 
accumulative  penalties  and  institute  new  methods  of  pro- 
ceedings do  not  repeal  former  penalties  and  methods  of 
proceeding  ordained  by  preceding  statutes,  without  negative 
words."  That  being  so,  there  is  nothing  in  the  4  Geo.  4, 
c.  34,  to  repeal  the  6  Geo.  3,  c.  25,  and  therefore  if  this  is 
not  a  good  conviction  under  one  Act  it  may  be  under  the 
other.  I  am  sorry  to  say  that  on  this  part  of  the  case  I 
diflTer  from  the  rest  of  the  Court,  but  relying  on  the  view 
I  have  taken  of  the  statute  4  Geo.  4,  c.  34, 1  think  the 
commitment  good,  and  I  also  think  that  the  6  Geo.  3,  c.  25, 
being  unrepealed,  may  be  resorted  to  in  order  to  support 
diis  conviction. 

Bramwell,  B.*-I  think  that  the  prisoner  ought  to  be 
dischaiged.  Upon  the  question  whether  we  can  look  at 
the  aflidavits  in  order  to  ascertain  whether  the  magistrate 
had  jurisdiction,  I  own  the  inclination  of  my  opinion  is, 
that  we  are  not  at  liberty  to  look  at  them.  Perhaps,  what 
I  am  now  saying  may  be  extra-judicial,  because  it  is  not  the 
p(nnt  on  which  the  prisoner  is  to  be  discharged,  but  I  wish 
to  state  shortly  the  grounds  on  which  I  think  the  a£Sdavits 
ought  not  to  be  received.  I  am  inclined  to  adopt  the  rule 
laid  down  by  the  learned  editors  of  Smith's  Leading  Cases, 
vd.  1,  p.  591,  4th  ed.  '*  Possibly  the  distinction  may  be 
between  cases  in  which  the  conviction  or  order  is  made  by 
peiBons  who  are  admitted  to  constitute  a  legal  Court,  and 
who  have  stated  fiicts  which,  on  information  being  laid  or  a 
case  coming  before  them,  would  be  matter  to  be  proved 
and  adjudicated  upon  by  them,  and  cases  in  which  the 

▼OL.  n. N.  &  R  EXCH, 
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1857.  objection  is  that  they  are  not  a  Court  at  ally  bee 
in  fact  magbtratesy  or  because  interested^  be<»iiise 
out  of  the  limit  of  their  jurisdiction,  or  for  Bon 
reason  striking  at  their  existence  as  a  Court,  so 
objection  is  not  that  the  statement  of  a  Court  is  eri 
but  that  the  source  of  the  statement  is  not  a  Court 
I  do  not  otherwise  see  why  a  person  might  not  coo 
jurisdiction  of  the  magistrate  either  by  an  action 
him,  or^  in  any  other  way ;  for  the  principle  on  wfa 
examine  the  propriety  of  these  convictions  most  be  i 
applicable  whether  personal  liberty  or  property  i 
cemed;  and  the  inconvenience  of  revoking  the  ad^ 
tion  of  magistrates  in  matters  of  this  kind  is  so 
that  I  think  the  rule  which  I  have  referred  to  ouj 
be  adopted.  But,  assuming  that  we  have  power  to  ex 
into  the  jurisdiction,  as  it  is  called,  or  into  the  existioj 
necessary  to  give  jurisdiction,  it  ought  not  to  be 
extensive  than  this,  viz.,  we  may  enquire  into  the 
of  everything  except  the  subject  matter  of  comp 
Therefore,  all  that  we  are  at  liberty  to  inquire  ini 
whether  the  person  convicting  was  a  magistrate,  wfai 
a  complaint  was  made,  whether  the  prisoner  was  a  pc 
and  whether  there  had  been  an  entry  into  the  ser? 
those  facts  existing,  it  was  for  the  magistrate  to  adjudi 
on  the  complaint.  On  these  grounds  I  think  that 
ought  not  to  look  at  the  affidavits. 

But  assuming  that  we  can,  I  am  of  opinion  that 
magistrate  may  convict  a  second  time  for  a  second  absec 
because  the  imprisonment  is  not  a  dissolution  of  the  contra 
it  may  give  the  master  a  right  to  dissolve  the  contract,  i 
if  he  does  not,  the  service  continues,  and  there  may  be 
second  absenting  from  the  service.  It  has  been  aiga< 
that  there  was  only  one  absenting, — that  it  began  od 
particular  day,  and  continued  when  the  prisoner  ^9b  taJrc 
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the  second  time  before  the  magistrate.  To  my  mind  that  1867. 
is  not  sOb  I  think  that  the  first  absenting  began  and  ended 
when  he  was  first  convicted,  and  that  there  was  a  second 
absenting  by  his  not  returning  when  his  imprisonment  was 
over,  or,  at  all  events,  when  the  master  intimated  to  him  a 
deare  to  continne  the  service.  Therefore  it  seems  to  me 
in  the  first  place  that  we  ooght  not  to  look  at  the  aflSdavits, 
and  if  we  do,  that  this  man  was  properly  convicted. 

The  next  objection  is,  that  it  does  not  appear  on  the 
fiioe  of  the  conviction  that  the  prisoner  entered  the  service. 
I  am  extremely  relactant  minutely  to  criticise  docaments 
when  there  is  very  little  doubt  what  the  actual  &cts  are; 
here,  however,  it  does  appear  that  he  entered  the  service, 
because  the  complaint  is  that  having  entered  the  service  he 
absented  himself,  upon  which  the  magistrate  says  ''I  find 
that  he  did  absent  himself,  firom  his  said  service."    Now, 
the  word  ''service"  may  mean  popularly  "a  service,'' or 
absolute  service.    If  there  had  been  nothing  to  shew  the 
time  the  actual  service  commenced,  I  should  agree  with 
the  argument  of  Mr.  Scotland,  which  is  supported  by  the 
decision  of  my  brother  fFightman  in  Aikeufs  Case  (a).     If 
it  does  not  appear  that  he  entered  the  service,  the  saying 
that  he  "absented  himself  would  mean  nothing  more  than 
that  he  did  not  enter  the  service  which  he  agreed  to  enter. 
Another  objection  was,  that  the  words  "as  otherwise'' 
flhew  that  the  magistrate  proceeded  on  some  reasons  which 
might  be  insufficient    I  think  that  is  not  so.     He  acted  on 
the  evidence,  and  there  might  be  some  other  legitimate 
ground  upon  which  he  could  act 

I  think  the  objection  that  the  magistrate  ought  to  have 
adjudicated  upon  the  abatement  of  wages  is  sustainable. 
It  may  be  that  a  workman  served  for  three  weeks^ 
and  at  the  end  of  the  month  his  wages  were  payable: 

(a)  2  L.  M.  &  P.  429. 
R  2 
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then  if  be  absented  bimself  for  two  or  three  < 
is  committed  to  prison  without  any  adjudic 
to  abatement  of  wages,  is  he  to  lose  a  whole 
wages  ?  At  common  law  his  wages  would 
due  unless  be  served  the  entire  month,  I  tl 
legislature  meant  the  enactment  for  his  benefit,  i 
the  magistrate  ought  to  have  adjudicated  that,  ^^ 
certain  wages  would  be  payable  for  a  month's 
ending  on  &c.,  I  adjudicate  an  abatement  of  one 
part  of  such  wages:"  the  result  would  be  that*  tl 
would  get  the  other  portion.  On  that  ground  I  th 
conviction  is  bad  under  the  4  Geo.  4,  c  34.  The 
HuddUstan  says  that  it  is  a  good  conviction  and 
6  Gea  3.  On  that  point  I  differ  from  mj  brothei 
son.  I  should  not  like  to  say  that  the  6  Geo.  3  ha£ 
repealed,  because  I  am  not  sure  that  there  may  n 
some  important  clauses  in  respect  of  which  no  provis 
made  in  the  subsequent  statute ;  but  when  a  statute  d 
something  to  be  done  in  a  certain  event,  and  anothei 
is  made  which  appoints  something  else  to  be  done 
contradictory,  but  more  comprehensive  and  including 
former,  I  cannot  help  thinking  that  the  6rst  Act  is  { 
It  seems  to  me  that  the  6  Greo.  3,  is  no  longer  in  I 
quoad  this  particular  matter,  and  that  the  convictioD,  b 
under  the  4  Geo.  4,  c.  34,  is  bad  for  not  containing 
adjudication  as  to  abatement  of  wages. 

Martin,  B. — I  am  also  of  opinion  that  this  convicf 
is  bad.  It  seems  to  me  defective  in  omitting  to  provide 
a  matter  upon  which  the  4  Geo.  4,  c.  34,  requires  that  i 
justice  shall  adjudicate.  The  3rd  section  enacts,  that ' 
shall  and  may  be  lawful  for  such  justice  to  commit  en 
such  person  to  the  House  of  Correction,  there  to  remi 
and  be  held  to  hard  labour  for  a  reasonable  time,  not  e 
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oeeding  three  moDthsy  and  to  abate  a  proportional  part  of 
his  or  her  wages  for  and  during  such  period  as  he  or  she 
shall  be  confined  in  the  House  of  Correction/  &c.    There 
is  one  sentence  in  which  the  legislature  enacts  that  certain 
things  shall  be  done,  and  it  b  sufficient  to  invalidate  this 
conviction  that  the  justice  has  not  done  what  the  Act 
requires.    If  we  can  see  a  reason  for  the  provision,  that 
affords  strong  ground  for  arriving  at  the  conclusion  that  the 
justice  should  do  what  he  is  directed.    I  think  that  there 
is  good  reason  for  the  provision,  and  that  it  is  most  impor- 
tant to  both  parties.     When  a  workman  is  brought  before 
a  justice  and  committed,  is  he  to  lose  the  whole  of  his 
wages  or  only  so  much  as  is  proportionate  to  the  period  he 
was  not  occupied  in  labour  but  was  in  prison  ?    It  seems 
to  me  that  the  object  of  the  legislature  was  to  provide  for 
that,  and  to  indicate  that  for  that  period,  and  that  period 
alone,  is  the  workman  to  be  deprived  of  his  wages  by  the 
act  of  the  justice.    In  my  opinion  it  is  an  essential  part  of 
the  adjudication,  that  this  matter  shall  be  adjudicated  upon, 
sod  that  not  having  been  done,  the  conviction  is  bad.     I 
must  observe  that  the  document  itself  is  very  informal.     It 
recites  that  the  prisoner  did  **  unlawfully  misdemean  and 
misconduct  himself  in  his  said  service  by  neglecting  and 
absenting  himself  from  his  said  master's  service,  without 
the  leave  of  his  said  master."    What  is  the  meaning  of  the 
word  '< neglecting"?  I  have  no  idea:  there  is  nothing  to 
connect  with  it.     The  same  word  is  used  in  the  adjudica- 
tion, and  it  is  quite  insensible.      However,  I  found  my 
judgment  upon  the  want  of  that  which  the  statute  expressly 
requires  to  be  in  the  adjudication,  and  which  is  necessary 
and  important  for  the  reason  given  by  my  brother  BramwelL 
Then  it  is  said  that  this  is  a  good  conviction  under  the 
6  Gea  3,  c.  25.    I  concur,  as  a  general  rule,  with  what 
my  brother  Watson  has  read  from  Dwarris  on  Statutes,  but 
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1857.  all  these  matters  most  be  looked  at  with  commo 
Here  there  is  a  sabseqiient  act  of  parliament  in 
words,  bat  with  a  provision  superadded,  and  when 
two  Acts  on  the  subject,  both  aflBrmative,  with  soi 
superadded  to  one,  we  must  look  to  both  and  see  1 
object  of  the  l^i^ture  can  be  effectuallj  carried  oc 
this  reason  we  must  read  the  4  Oea  4,  c.  34,  in  con: 
with  the  6  Geo.  3,  c.  20,  to  which  that  provision  is 
added.  Again,  the  6  Geo.  3,  c.  25,  contains  an  < 
provision  that  the  party  aggrieved  by  any  determinai 
order  of  a  justice  shall  have  an  appeal ;  in  the  4  C 
c.  34,  there  is  no  such  provision.  It  is  a  matter  oi 
that  a  person  should  know  under  what  act  of  parli^ 
he  is  convicted,  and  if  the  justice  meant  to  convict  i 
the  6  Gea  3,  c.  25,  he  should  say  so,  in  order  tba 
party  may  have  an  opportunity  of  appealing.  If  the 
tioe  does  not,  the  conviction  is  bad,  for  the  party  is  dep 
of  a  right  which  he  has  under  the  one  Act,  but  not  u 
the  other.  I  cannot  think  it  a  proper  mode  of  canying 
law  into  effect,  to  shift  back  fix>m  one  act  of  parliameo 
another,  and  say  that  if  the  conviction  is  not  good  ui 
this  Act,  it  is  under  that 

On  the  question  as  to  receiving  aflSdavits,  I  have  bad 
greatest  doubt ;  and  cannot  arrive  at  a  satis£u;toiy  oonclusi 
The  first  part  of  the  3rd  section  of  the  4  Geo.  4,  a  S4,  eniu 
**  That  if  any  servant  in  husbandry  or  any  artificer,  call 
printer,"  &c.  (mentioning  a  variety  of  persons)^  '^  shall  co 
tract  with  any  person  to  serve  him  for  any  time,  &c.)  ai 
shall  not  enter  into  or  commence  his  service  according  i 
his  contract  (such  contract  being  in  writing  and  signed  I; 
the  contracting  parties),"  &c  Now,  it  is  conceded  tlu 
under  that  part  of  the  section  there  can  be  only  one  offence 
and  that  if  the  party  is  brought  before  a  justice  and  con 
victed  of  not  entering  the  service,  there  is  an  end  of  it< 
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HieD,  in  the  event  of  a  second  conviction  for  the  same  1857. 
ofieDce,  what  redress  has  he  ?  If  the  aigument  of  Mr. 
HvddleMton  is  correct,  the  consequence  will  be  that  the 
party  has  no  appeal  and  no  redress  of  any  sort,  and  he 
may  be  convicted  over  and  over  again,  contrary  to  law. 
Again,  suppose  a  justice  convicts  a  person  who  is  not  within 
the  class  of  persons  with  respect  to  whom  the  enactment  is 
made,  is  the  finding  of  the  justice  to  be  conclusive,  and  the 
peraon  subject  to  punishment  although  he  is  not  one  of  the 
daas  mentioned  in  the  Act?  What  is  the  objection  to 
that  conviction  ?  I  can  see  no  other  than  this — that  the 
justice  had  no  jurisdiction.  Can  he  find,  as  a  &ct,  that 
a  person  who  is  not  a  calico  printer  is  a  calico  printer, 
and  thereupon  imprison  him  ipx  three  months  with  hard 
labour,  and  deprive  him  of  all  possible  redress  ?  It  seems 
to  me  a  question  of  the  greatest  di£Sculty,  and  I  am  not  able 
to  give  an  answer  satis&ctory  to  my  mind. 

Then  as  to  the  other  point — the  statute  creates  a  variety 
of  offences,  viz.,  the  not  entering  the  service,  the  having 
entered  it  and  absenting  himself  fix>m  it,  the  neglecting  to 
fiilfil  or  being  guilQr  of  any  other  misconduct  or  misde- 
meanor in  the  execution  thereof.     My  impression  is  that 
each   offence  must  be   looked    at  by  itself  in  order  to 
ascertain  its  true  nature.      If  the  party  absent  himself 
upon  a   claim  of  right,  intending  to  leave  altogether, 
that  is  one  offence;    on  the  other  hand  if  he  merely 
absents  himself  for  a  day  or  two,  for  the  purpose  of 
pleasure,  that  is  a  case  of  quite  a  different  character. 
If  he  absents   himself  on    a    claim    of  right,  alleging 
that  he  is  not  bound  to  serve  by  reason  of  a  difference 
between  him  and  his  master  as  to  the  amount  of  his  wages, 
no  civil  action  for  damages  would  lie  for  the  entire  loss 
of  service,  and  in  the  event  of  a  second  action,  it  would  be 
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1857.  ^  8^^  P^^  ^^^  damages  had  been  recovered  in  i 
action:  Dwm  v.  Murr€y(a).  On  this  point,  h 
decline  giving  a  positive  opinion,  as  the  matter  i 
in  great  doubt,  but  on  the  whole  I  think  that  th< 
ought  to  be 


iv 


Pollock,  C.  B* — I  concur  with  the  major 
Court  that  the  applicant  is  entitled  to  hb  disc 
agree  with  my  brothers  Martin  and  BramweU 
adjudication  is  bad.  The  magistrate  was  bo 
merely  to  commit  but  also  to  abate  a  proportic 
of  the  wages;  and  the  adjudication  not  being  in  a 
with  the  Act,  and  the  magistrate  not  having  ft 
duty  in  that  respect,  the  conviction  cannot  be 
The  adjudication  is  extremely  important,  and  \ 
being  a  matter  of  doubt,  should  settle  the  litigatioi 
the  parties  which  the  ma^strate  ought  to  have  d 
then  and  there.  It  is  said  that  the  conviction  ras 
ported  by  the  6  Geo.  3,  c.  25,  but  I  think  that  c 
and  even  if  it  were  a  conviction  under  that 
entertain  not  the  slightest  doubt  that  a  convic 
quoiiei  under  that  statute  would  be  bad.  I  not  oi 
with  two  of  my  brothers  that  the  prisoner  shou 
chaiged  on  the  ground  of  a  defective  commiti 
I  found  my  judgment  on  the  broad  and  mor 
ground.  The  6  Geo.  3,  c.  25,  contains  an  enact 
respect  to  apprentices,  and  says  *'  that  if  any  i 
shall  absent  himself  from  his  master*s  service,  I 
term  of  his  apprenticeship  shall  be  expired,  e 
apprentice  shall,  at  any  time  or  times  thereafter, 
he  shall  be  found,  be  compelled  to  serve  hb  said 
so  long  a  time  as  he  shall  have  so  absented  hii: 

(a)  9  B.  &  C.  7S0. 
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8Dch  seirioe,  unless  he  shall  make  satisfaction  to  his  master       1857. 
for  the  loss  he  shall  have  sustained  by  his  absence  from 
his  service ;  and  so  from  time  to  time  as  often  as  any  such 
apprentice  shall,  without  leave  of  his  master,  absent  him- 
self from  his  service  before  the  term  of  his  contract  shall 
be  fulfilled :  And  in  case  any  snch  apprentice  shall  refuse 
to  serve  as  hereby  reqaired,  or  to  make  such  satisfaction  to 
his  master,  such  master  may  complain  upon  oath  to  any^ 
justice  of  the  peace,**  &c.    From  that  I  infer  that  where 
the  legislature  meant  that  the  power  to  enforce  the  contract 
should  continue,  they  have  said  so.      The  4th  section, 
which  is  relied  on  as  supporting  a  conviction  without  an 
adjudication  as  to  abatement  of  wages,  does  not  contain 
any  such  provision,  but  merely  a  power  to  commit   There- 
fore I  infer  that  under  that  section  the  justice  has  no  power 
to  interfere  a  second  time;  indeed  the  3rd  section  seems  to 
me  conclusive,  for  where  a  power  to  commit  from  time 
to  time  was  intended,  it  is  so  expressed.    It  may  be  asked, 
if  there  is  this  power  with  respect  to  apprentices,  what 
objection  is  there  to  it  in  the  case  of  workmen  ?    I  answer, 
veiy  considerable.     The  manner  in  which  the  criminal 
law  of  this  country  is  administered  shews  a  different  mode 
of  dealing  with. persons  in  their  minority  and  persons  of 
fuU  age.     I  can  well  understand  why  an  apprentice  may 
be  corrected  and  compelled  to  return  to  his  service;  and 
that  may  occur  from  time  to  time  with  great  propriety 
which  would  not  be  proper  in  the  case  of  a  man  of  full 
age  and  surrounded,  perhaps,  with  a  wife  and  children.    I 
cannot  think  that  the  legislature  intended  that  a  master 
should  have  the  power  of  adopting  towards  his  workmen 
this  mode  of  punishment,  from  time  to  time,  perhaps  for  as 
many  weeks  as  there  are  days  in  the  year.     But  it  is  said 
that  the  4  Geo.  4,  c.  S4,  contains  some  expressions  which 
apparendy  import  that  the  contract  is  not  to  be  at  an  end ; 
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1857.  ^^^  ^^  ^  ^^^7  app^renilyf  for  we  must  consider  what  is  the 
meaning  of  the  act  of  parliament,  and  though  there  are  argu- 
ments in  support  of  one  view,  there  are  aiguments  as 
strong  the  other  way,  and  we  are  bound  to  give  effect  to  that 
which  seems  to  have  the  better  reason.  It  has  been  said 
that  because  there  is  a  third  mode  of  dealing  with  the 
subject,  yiz.,  to  dischaige  the  contract,  in  the  other  cases 
the  contract  is  not  put  an  end  to.  I  cannot  follow  that 
mode  of  reasoning.  It  appears  that  the  third  mode  of 
dealing  with  the  subject  was  given  for  this  reason,  that 
without  it  the  justice  could  not  put  an  end  to  the  contract 
simpUdter.  The  justice  may  interfere  and  imprison  and 
abate  the  wages,  or  he  may  interfere  by  abating  the  whole 
or  any  part  of  the  wages,  or  he  may  dischaige  the  contract. 
It  does  not  at  all  follow  that  the  interference  by  sentencing  a 
man  to  imprisonment  does  not  put  an  end  to  the  contract 
It  is  not  necessary  to  give  an  opinion  whether  it  does  in  all 
cases;  in  some  it  certainly  does,  for  instance* if  a  workman 
absolutely  renounced  the  service,  and  then  the  master  took 
him  before  a  magistrate  who  punished  him  by  three  months' 
imprisonment,  that  would  put  an  end  to  the  service.  In  a 
case  of  that  kind,  he  could  not  go  on  punishing  the  man 
for  not  entering  the  service.  The  legislature  has  limited 
the  punishment  to  three  months'  imprisonment  with  hard 
labour,  and  if  the  justice  could  go  on  punishing,  the 
man  might  spend  the  whole  year,  except  a  few  days,  in 
gaoL  For  these  reasons  I  have  come  to  the  conclusion, 
satisfactory  to  my  mind,  that  the  legislature  by  the  3rd  sec- 
tion of  the  4  Geo.  4,  c.  34,  did  not  intend  that  a  workman 
should  be  imprisoned  more  than  once  for  not  fulfilling  his 
contract.  It  appears  to  me  contrary  to  the  spirit  of  the 
English  law  that  a  man  should  be  punished  over  and  over 
again  for  substantially  the  same  matter,  and  which,  for  civil 
purposes,  would  admit  of  but  one  action  being  brought. 
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The  legislature  neyer  intended  that  the  three  months'  im-       1867. 

priaonment  should  be  exceeded  with  reference  to  the  same 

flobject-matter  of  contract  IftheargamentofMi.JSiiddlestan 

is  well  founded,  this  man  might  spend  fifteen  months  all 

bat  a   week  in  prison  with  hard  labour,  and  comparing 

ihat  with  the  general  scale  of  punishment  for  crimes  at 

sesnons  and  on  circuit,  I  cannot  think  that  the  legislature 

ever  intended  it    I  not  only  concur  in  the  formal  objection 

to  the  warrant,  but  I  have  thought  it  right  to  express  my 

opnion  on  a  grave  and  important  question  with  reference 

to  the  mannfiicturing  mterests  and  the  rights  of  labour. 

I  also  concur  in  this,  that  it  is  our  duty,  by  a£Sdayits, 
to  inquire  whether  the  magistrate  had  jurisdiction ;  and  I 
think  that  there  is  a  di£Ference  between  those  considerations 
ander  which  a  magistrate  would  be  protected  against  an 
action  for  imjHroper  conduct,  if  he  meant  honestly,  and  cases 
where  the  law  protects  the  liberty  of  the  subject  The 
prisoner  will  therefore  be  discharged. 

Prisoner  discharged. 


HoBTON  r.  BoTT  and  Another.  ^^^  38. 

\J  UAIN  had  obtained  a  rule  calling  on  the  plaintiff  to  a  plamtiff  in 
shew  cause  why  an  order  of  Coleridge^  J.,  should  not  be  ciahna  as  heb** 
reacinded,  whereby  it  was  ordered  that  the  defendant  should  rffhTuQ^^ 
answer  interrogatories,  to  be  delivered  to  him  by  the  plaintiff,  ^l*®  ^^l^®" 
pursuant  to  the  51st  section  of  the  Common  Law  Procedure  CommoD  l^aw 

Procedure 

Act  1854. — The  affidavits  in  support  of  the  order  stated  Act,  1854,  to 

.  .  .  i»  interrogate  the 

that  the  action  was  ejectment  to  recover  possession  of  person  m  pos- 
certain  messuages,  lands,  and   hereditaments,  situate   at  land  as  to  what 
Nantwich  in  the  county  of  Chester,  and  that  the  defendant 
defended  as  landlord :  that  the  plaintiff's  great  great  uncle. 


250  EXCUBQUEB  REPORTS. 

Xg57,        Isaac  HortoDi  was  at  the  time  of  his  decease  in  April  1803, 
^^^^^      seised  of  the  said  messuages^  lands,  and  hereditaments: 

HORTOH  •         ^ 

9.  that  he  died  intestate  leaving  Mary  Horton,  his  only  child^ 

him  surviving:  that  the  said  Mary  Horton,  on  the  14th 
October  1805,  intermarried  with  one  Michael  Bott,  and 
there  was  issue  of  such  marriage  two  children  only,  that  is 
to  say,  Issac  Horton  Bott,  who  died  in  November  1806, 
and  John  Bott,  who  died  in  June  1811:  that  Mary  Bott 
died  in  April  1822,  without  leaving  any  issue  her  surviving: 
that  in  consequence  thereof  the  plaintiff  became  her  heir 
at  law  and  entitled  to  her  real  estate :  that  Michael  Bott, 
her  husband,  remained  in  possession  of  the  said  estate 
until  his  decease  in  December  1846 :  that  in  October  1847, 
the  estate  was  advertised  for  sale  by  the  trustees  of 
Michael  Bott,  when  the  plaintiff  applied  to  their  attorney  to 
know  their  title  and  was  informed  that  it  was  under  a 
settlement  made  on  the  marriage  of  Michael  Bott  and 
Mary  Horton.  The  plaindff  afterwards  requested  to  see 
the  settlement,  but  was  refused. — The  order  of  Coleridge  J. 
stated  that  the  interrogatories  were  to  correspond  with 
those  in  the  case  of  FUtcroft  v.  Fletcher  (a). 

Prentice  shewed  cause,  in  last  flaster  Term  (May  7th}.— 
The  case  of  FlUcrqfl  v.  Fletcher  (a)  is  an  authority  for 
allowing  these  interrogatories.  There  it  was  held  that  the 
61st  section  of  the  Common  Law  Procedure  Act  1854 
applies  to  actions  of  ejectment,  and  also  that  under  that 
section  a  defendant  in  ejectment  is  entitled  to  interrogate 
the  plaintiff  as  to  the  character  in  which  he  sues,  and  the 
nature  of  the  pedigree  on  which  he  relies.  The  on); 
difference  between  that  case  and  the  present  is,  that  there 
the  defendant  sought  to  interrogate  the  plaintiff,  bat  that 
makes  no  difference  in  principle,     [ilfar^iit,  B. — Is  there 

(a)  1 1  Exch.  543. 
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any  case  in  equity  where  an  ejectment  haying  been  brought       1857. 

by  a  heir  at  law  against  a  party  in  poesession,  the  Court 

has  compelled  the  defendant  to  disclose  his  title  ?]     The 

role  laid  down  in  The  Attorney  General  v.  Tlte  Corporation 

of  London  (a)  is,  that  a  plaintiff  is  entitled  to  know  what 

the  defendant's  case  is  and  how  he  makes  it  out,  but  not 

to  see  the  proofi  by  which  that  case  is  to  be  established. 

\ChanneU9  B. — The  AUamey  General  v.  The  Corporation 

of  London  proceeded  on  peculiar  grounds.   The  defendants 

were  conservators  of  the  river  Thames,  and  they  alleged 

that  they  were  owners  of  the  bed  and  soil  of  the  river,  and 

the  question  was  whether  certain  acts  of  ownership  done 

by  them  were  referable  to  their  claim  of  tide,  or  to  their 

power  and  authority  as  conservators.     So  that  the  Crown 

was  clearly  entitled  to  some  discovery,  the  question  being 

as  to  its  extent]     The  judgment  proceeded  on  the  broad 

ground,  that  a  plaintiff  in  equity  is  always  entitled  to  a 

discovery  of  the  case  on  which  the  defendant  relies.     The 

inteiTogatories  ought  to  be  administered,  and  if  they  are 

improper,  the  defendant  may  object  to  answer  them. 

Quainy  in  support  of  the  rule. — The  Court  are  asked 
to  lay  down  this  doctrine,  that  a  person  out  of  possession 
may  bring  ejectment  and  compel  the  person  in  possession  to 
give  assistance  in  ejecting  himsel£  Flitcrqfl  v.  Fletcher  (i) 
does  not  go  to  that  extent,  for  there  the  discovery  was 
sought  by  the  defendant  That  decision  however  was 
disapproved  of  by  the  Court  of  Queen's  Bench  in  the  case 
of  Edwards  v.  WahefieU  (c).  There  Lord  CampbeU,  in 
delivering  the  judgment  of  the  Court,  said,  *'We  were 
mnch  pressed  with  the  recent  case  of  FUtcrqft  v.  Fletcher  in 
die  Exchequer.  If  the  Court  there  meant  to  decide  that 
die  defendant  may  always  ask  the  plaintiff  to  declare  on 

(a)  2  Mac.  &  G.  247.  (b)  11  Ezch.  543. 

(c)  6  £.  &  B.  462. 
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oath  how  he  meaiiB  to  shape  hie  case,  we  are  not  prepared 
to  assent  to  it,  and  we  should  not  feel  ourselyes  boond,  by 
a  decision  of  this  nature,  to  the  same  extent  as  where  a 
decision  can  be  reviewed  on  error,  even  if  the  case  were 
precisely  in  point"  FUtcroft  ▼•  Fletcher  may  perhaps  be 
supported  on  die  ground  adverted  to  by  Aldersan,  R,  viz., 
that  « the  Court  has  a  general  power  to  require  a  person 
who  seeks  to  disturb  the  possession  of  another  to  say  by 
what  right  he  does  sa**  Here  the  plidntiff,  who  is  out  of 
possession,  is  seeking  to  compel  the  party  in  possession  to 
disclose  his  title.  In  BeBwood  ▼•  WethereU  (a)  Lord  Abia- 
getf  C.  B.,  said,  "Where  a  party  is  in  possession  of  an  estate, 
and  a  perfiect  stranger  comes  to  turn  him  out,  allying 
himself  to  be  the  person  entitled,  it  is  but  reasonable 
that  the  par^  so  attached  should  have  an  opportunity  of 
knowing  the  plaintiflTs  case,  so  fiur  as  whether  he  claims  as 
heir  at  law — ^whether  he  claims  under  a  devise — or  whether 
he  alleges  any  imperfection  in  the  defendant's  title  deeds. 
There  the  defendant  is  taken  by  surprise,  and  therefore  I 
can  easily  understand  in  such  a  case  why,  not  the  evidence, 
but  the  nature  of  the  tide  should  be  disclosed.*  To  allow 
these  interrogatories  would  be  to  supersede  the  established 
rule  of  law,  that  a  plainti£P  in  ejectment  must  recover  on 
the  strength  of  his  own  dtle ;  and  it  would  also  be  contnuy 
to  the  rule  which  prevails  in  Courts  oi  equity:  Wigram  On 
Discovexy,  p.  285,  2nd  ed. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  delivered  by 

BiunwELL,  B. — Thb  is  a  rule  to  set  aside  an  order  of 
my  brother  Coleridge  requiring  the  defendant  to  answer 
interrogatories. 

The  facts  deposed  to  in  the  affidavits  were,  that  the 

(a)  1  Y.&C.  211,218. 


TBINITY   TERM,   20   VICT.  253 

plaintiff  was  the  heir  at  law  of  a  person  who  died  in  the        1857. 

early  part  of  this  century  seized  in  fee  of  land,  which  went      ^^"'^ 

to  his  heir,  and  altimately  to  a  lady  who  married  and  died  »• 

after  having  had  some  children,  when  her  husband  took 

possession  and  occupied  until  his  death  last  year:  that  after 

his  death  the    plaintiff  brought  this  action  of  ejectment, 

and  applied  to  the  professional  gentleman,  who  acted  on 

behalf  of  the  parties  now  in  possession,  to  know  what  their 

title  was,  and  was  told  that  it  was  under  a  settlement  exe- 

cated  by  the  lady  before  mentioned,  and  the  interrogatories 

ordered  to  be  answered  were  relative  to  thb  alleged  deed 

of  settlement  and  the  title  of  the  defendants  under  it     It 

was  insisted  on  behalf  of  the  defendants  that  there  was  no 

power  to  order  such  interrogatories*   The  authority  is  given 

by  the  51st  section  of  the  Common  Law  Procedure  Act, 

1854,  which  enacts  that  interrogatories  may  be  required  to 

be  answered  upon  any  matter  as  to  which  discoveiy  may 

be  sought.     Of  course  this  must  mean  according  to  the 

roles  existing  in  Courts  of  equity.    And  the  question  was 

whether  the  discovery  sought  was  within  those  rules. 

We  may  be  permitted  to  say  that  (perhaps  owing  to  our 
want  of  familiarity  with  the  subject)  the  remark  of  Lord 
Aiinger  ia  BeUwood  v.  WethereU  (a)  seems  well  founded — 
^  Upon  looking  at  the  cases  some  of  them  appear  extremely 
embarrassed  and  contradictoiy,  and  no  steady  principle  is 
adopted  in  them."  In  Wigram  on  Discovery  the  rule  is 
thos  stated :  '*  The  right  ofaphiniiff  in  equity  to  the  hew^fit 
afihe  defendants  oath  is  Umited  to  a  discooery  of  mch  material 
facts  ae  relate  to  the  plaintiff's  case,  arid  does  not  extend  to  a 
diseooery  of  the  manner  in  which  the  defendant's  case  is  to  be 
estaUishedf  or  to  evidence  which  relates  exclusively  to  his  case/* 
Of  course  this  would  not  include  the  discovery  sought  by 
the  plaintiff;  but  in  page  285  of  the  same  book  the  author 

(a)  1  Y.  &  C.  215. 
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1857.  ^7^*  '*  I^^  Bedeidakf  howeyer^  in  speaking  of  thi 
for  which  discovery  is  given  says,  the  plaintiff  m^ 
'a  discovery  of  the  case  on  which  the  defendant  r 
of  the  manner  in  which  he  intends  to  support  it  *  (i 
first  of  these  propositions — tliat  a  plaindff  is  entii 
discovery  of  the  case  on  which  the  defendant  relies 
that  the  pldndff  is  entitled  to  know  what  the  com  is 
of  no  doubt  The  common  rules  of  pleading  i 
necessary  that  the  defendant  should  so  state  his  a 
the  plaintiff  may  know  with  certainty  what  case  he 
meet;  and  on  the  trial,  by  observance  of  these  r 
plaintiff  is  secure  against  surprise.  It  is  at  the  peril 
defendant  if  his  pleadings  are  defective  in  this  respe 
but  thb  is  quite  independent  of  the  law  of  discovery." 
general  rule  therefore  as  to  discovery  seems  unqui 
by  this  doctrine  of  Lord  Redesdak'ss  sanctioned  by  t 
Wigranu  But  there  are  other  authorities.  In  BeVm 
WelhereU  (a)  liord  Abinger  says,  **  Now  the  obvious  lii 
be  drawn  is  this — that  though  in  general  the  defendaot 
no  right  to  the  discovery  of  the  plaintiff's  tide,  yet  in  cei 
cases  he  will  be  entitled  to  a  discovery  of  the  nature  tbo 
not  of  the  evidence  of  that  title.  Thus,  where  a  party  i 
«a  bill  as  rector,  the  defendant  may  file  a  cross  bill  io 
whether  the  plaintiff  in  the  original  suit  is  entitled  to  h 
that  which  he  admits  may  be  due  to  somebody.  The  c 
fendant  may  allege  that  some  other  person  is  entitled,  ai 
in  such  case  he  may  file  his  bill  of  interpleader.  If  be  do 
not  go  that  length,  he  may  suggest  that  be  bas  bad  notic 
that  some  other  person  is  entitled  paramount  totbe  plain^^ 
or  that  the  plaintiff  has  parted  with  his  rigbt  to  the  titi^ 
and  in  such  case,  though  there  is  no  ground  whatever  tc 

(a)  Beferring  to  Redea.  Plead-      ney,  8  P.  Wms.  369,  &c. 

iiig,».  (c)  1  Y.4C.206. 

(()  Referring  to  SUney  v.  Sid- 
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make  the  party  discIoBe  the  evidence  of  hb  title^  still  there       ig57. 
18  groond  to  call  oo  the  party  to  discover  the  nature  of  his 
title^  so  that  die  defendant  shall  not  be  harassed  a  second 
time.     That  would  apply  to  several  cases :  as  for  instance, 
if  the  defendant  to  an  original  suit  had  established  a  modus, 
and  it  then  turned  out  that  the  plaintiff  had  parted  with 
his  intereati  a  person  claiming  by  a  paramount  title  might 
say  that  he  was  not  bound  by  the  decision.    It  is  clear  that 
in  such  case  the  defendant  would  have  a  claim  to  discovery 
of  the  nature  of  the  pluntiff's  title,  in  order  to  protect 
himself  in  that  particular  payment^     So,  in  MeUalf  v. 
BsTvey  (a),  Lord  Hardwicke  says,  ^  The  question  comes  to 
thi^  whether  any  person  in  possession  of  an  estate,  as  tenant 
or  otherwise,  may  not  bring  a  bill  to  discover  the  title  of  a 
person  bringing  an  ejectment  against  him,  to  have  it  set  out 
and  see  whether  that  title  be  not  in  some  other.    I  am  of 
opinion  he  may,  to  enable  him  to  make  a  defence  in  eject- 
ment, even  considering  him  as  a  wrong  doer  against  every 
body.*     In  Gtegg  v.  Legh  (i)  discovery  of  even  the  title 
was  refused.    In  Loumdu  v.  Dames  (c)  that  and  more  were 
granted  to  a  person  in  possession,  defendant  in  a  suit  in 
equity  and  a  writ  of  right,  who  had  filed  a  cross  bill;  this 
case  however  is  denied  by  Sir  J.  Wigram  in  his  book  on 
Discovery,  p.  290.    FUtcrqft  v.  Fletcher  (d)  was  also  a  case 
where  a  person  in  possession  sought  discovery  of  the  title 
or  case  of  the  plaintiff  suing  hiuL     Selby  v.  Selbjf  (e)  was 
determined  on  a  point  of  pleading.     2^  Attorney  General 
▼.  The  Corporation  of  London  (/)  was  also  decided  on  the 
particular  relation  between  the  plaintiff  and  defendants. 
In  the  result  we  find  no  case  in  which  a  plaintiff,  as  in 

(a)  1  Yea.  Sen.  249.  (d)  11  Exch.  6^. 

(6)  4  Mad.  193.  (e)  4  Bro.  C.  C.  1 1. 

(c)  6  Sim.  46S.  (/)  12  Beav.  S. 

VOL.  n. — N.  &  a  Excuu 
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1857.  ^^  present  case,  making  a  claim,  thereby  gives  1 
right  to  call  on  a  person  in  possession  to  state  by  ^ 
he  is  so.  On  the  contrary,  the  grounds  of  decisio 
cases  cited  are  inconsistent  with  such  a  right 

The  case  of  an  heir  at  law  claiming  agunst  i 
deriving  title  by  conveyance  firom  one  of  the  c 
ancestors  must  have  been  of  constant  and  continw 
rence  year  after  year;   and  the  circumstance  of 
existing  in  which  such  a  discovery  as  tluit  now  » 
was  obtained  is,  to  our  minds,  strong  to  shew  that 
not  a  rig^t  to  it«    If  such  a  right  existed,  it  wot 
infinite  number  of  instances,  have  been  of  th< 
importance  to  heirs  at  law  to  have  availed  themsel 
It  is  impossible  not  to  see  that  such  a  right  to  ( 
might  have  some  most  pernicious  consequences, 
be  established  at  all  it  had  better  be  in  a  court 
familiar  with  these  questions.     As  at  present  ad 
think  it  does  not  exisl^  and  consequently  make 
absolute. 

Rule  al 
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In  the  Matter  of  an  Appeal  against  a  Convicdon  of  the 

Justices  of  the  Borough  of  Maidenhead. 
RiCABDo^  Appellant,  and  The  Maidenhsad  Local  Boabd 

OF  Health,  Respondent  Miiy32» 

1  HIS  was  a  rule  calling  on  the  justices  of  the  General  The  I03rd8ei>- 

°  tionof'The 

Quarter  Sessions  of  the  peace  for  the  county  of  Berks,  and  Public  Health 

Aet.  1848  *' 

Albert  Ricardo,  to  shew  cause  why  a  writ  of  prohibition  proTides,  that 
should  not  issue  to  prohibit  the  said  justices  from  proceed-  UMueS^a 
ing  in  the  above  appeal,  or  to  enforce  any  order  made  Actftiltopay* 
thereon.  ?•  «me  wW 

due,  a  justice 

It  appeared  from  the  affidavits  in  support  of  the  applica-  ^^/^^"^u^^f^ 
tion,  that  in  December,  1851,  by  an  order  of  her  Majesty  shew  cauw  why 

'  '    J  -^      -^   the  rate  should 

in  cooncil,  •*  The  Public  Health  Act,  1848,"  (11  &  12  Vict,  uotbepaki:  and 

if  no  sufficient 

c  63,)  was  put  in  force  within  the  borough  of  Maidenhead,  cause  be  shewn, 
b  June,  1854,  the  Local  Board  of  Health  for  the  borough  cause  the  same 
nude  a  general  district  rate,  and  assessed  Mr.  Ricardo  at  autress.^  By^ 
the  sum  of  2i  6s,  in  respect  of  a  house  and  land  occupied  JJ^!S^iJ[2?who 
bj  him,  which  rate  he  paid.  Subsequently  the  Local  Board  J^jf  ^*^^" 
made  three  other  ireneral  district  rates,  when  Mr.  Ricardo  ^y  ^7  ^^^ 

°  rate,  or  hy  any 

order,  convic- 
tni»  jadgment  or  determination  of  or  br  any  matter  or  thing  done  by  any  justice  in  any 
eiM  in  which  the  penalty  imposed  or  the  sum  adjudged  shall  exceed  20«.,  may  appeal  to 
lbs  Coot  of  Qoaiter  Sessioas  neld  next  after  the  making  of  the  rate.  The  Act  haTing  been 
put  IB  force  within  the  borough  of  M.,  the  Local  Board  made  three  several  district  rates, 
<Bd  siiciiwd  R*  in  sums  aaoanting  to  41.  5«.  M.  in  respect  of  premises  occupied  by  him. 
H.  Tefosed  to  pay  the  rates  on  the  ground  that  the  greater  portion  of  the  premises  occupied 
«si  not  withio  the  borough.  He  was  thereupon  summoned  before  two  justices  who  made  an 
order,  whereby,  after  reciting  the  refusal  to  pay  the  rates,  that  the  parties  appeared  before 
dtoi,  and  having  heard  the  matter  of  complaint,  they  adjudged  that  R.  pay  the  several  rates 
vitli  costs,  and  that  if  the  several  sums  be  not  forthwith  paid,  that  the  same  be  levied  by  distress. 
^  appealed  acainst  this  order  to  the  Court  of  Quarter  H^ons,  who  quashed  the  order  with 
^ota  to  be  paid  br  the  Local  Board,  who  thereupon  appealed  to  Uiis  Court  for  a  prohibition,  on 
«s  ground  that  the  appeal  to  the  Sessions  woula  not  fie. — Hdd,  that  as  the  matter  was  not  free 
"<m  doubt,  the  Court  ought  not  to  grant  a  prohibition. 

^E«Ue.-  That  the  **sum  adjudged**  in  the  135th  section  means  the  sum  in  respect  of  whiflh 
w<ad|«£ealiQii  was  made ;  and,  therefore,  that  the  order  of  the  justices  was  a  matter  or  thing 
^<M  Of  them  in  which  the  sum  adjudged  exceeded  20«.  within  ike  meaning  of  that  section* 

a  2 
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1857.       refused  to  pay  the  sums  assessed  on  him,  amounting  t 

^^7"^^^      4i  5s.  6A,  on  the  ground  that  the  greater  portion  of  ti 

RioAKDo      premises  occupied  by  him  was  not  within  the  boroug 

Maidknhsas   He  was  summoned  before  two  justices,  who  after  hearii 
Local  Board 

OF  evidence  on  both  sides  made  the  following  order: — 

"^'"^     Borough  of  Maidenhead,)      ^^  it  remembered  that 
in  the  County  of  Berks,   >the  31st  day  of  October  I 
to  wit  1  complaint  was  made  before 

of  her  Majesty's  justices  of  the  peace  in  and  for  the  i 
borough,  that  Albert  Ricardo,  of  the  parish  of  Cookhai 
the  said  borough,  had  refused  to  pay  three  general  dis 
rates  made  by  the  Local  Board  of  Health  for  the  bor 
or  district  of  Maidenhead,  in  the  borough  of  Maiden 
aforesaid,  one  rate  made  on  the  28th  day  of  August, 
amounting  to  21,  6s,9  another  made  on  the  20th  ( 
February,  1855,  amounting  to  12L  7«.,  and  another 
on  the  17th  day  of  August,  1855,  amounting  to  1^ 
making  together  the  sum  of  4/.  5s»  6d. :  and  now  t 
day,  to  wit,  on  the  1st  day  of  December  in  the  yeai 
at  Maidenhead  in  the  said  borough,  the  parties  af 
appear  before  us  her  Majesty's  justices  of  the  peace 
said  borough;  and  now  having  heard  the  matter 
said  complaint :  We  do  adjudge  the  said  Albert  Ri< 
pay  the  said  several  rates  before  mentioned,  foTthwit 
also  to  pay  to  Ephraim  Davy,  the  collector  of  rate: 
said  Local  Board  of  Health,  the  sum  of  ISs.  BcL 
costs  in  this  behal£  And  if  the  said  several  svixc 
paid  forthwith:  We  hereby  order  that  the  same  i 
by  distress  and  sale  of  the  goods  and  chattels  of 
Albert  Ricardo,  unless  the  said  several  sums  shall* 
paid. 

Given  under  our  hands  and  seals  this    X 
December,  a.d.  1856,  &c. 

Henry   F.   ID\ 
John  IIigo&« 
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Mr.  Ricaido  appealed  to  the  General  Quarter  SessioDS,       ]^g57 
who  quashed  the  order  of  the  justices,  and  ordered  that  the      '^<— v^-^ 
Local  Board  of  Health  pay  to  Mr.  Kicardo  6U  11«.  6d.  for     Biga&do 
his  coats  of  the  appeal.     Whereupon  the  present  rule  was  Maidekhbad 
obtained,  against  which 


Local  Boakd 

or 

Health. 


Sir  jP.  JTies^er  and  Carrington  now  shewed  cause. — The 
application  is  made  on  two  grounds :  first,  that  no  appeal 
against  the  order  of  the  justices  will  lie,  the  appellant  not 
having  appealed  against  the  rates:  secondly,  that  this  is 
not  an  order  or  determination  of  the  justices  in  a  case  in 
which  the  nan  adjudged  exceeds  twenty  shillings,  within 
die  135th  section  (a)  of  "The  Public  Health  Act,  1848." 
First,  the  rates  having  been  made  in  respect  of  property  in 


(a)  Section  lS5.-<<«That  any 
person  who  shall  think  himself 
^glrieved  by  any  rate  made  under 
the  ptroTisions  of  this  Act,  or  by 
any  order,  conviction,  judgment, 
or  determination  of  or  by  any 
matter  or  thing  done  by  any  jus- 
tice or  justices,  in  any  case  in 
which  the  penalty  imposed  or  the 
Run  adjudged  shall  exceed  the 
fmn  of  20ffM  may  appeal  to  the 
Court  of  General  or  Quarter 
Sessions  hdden  next  after  the 
making  of  the  rate  objected  to,  or 
accrual  of  the  cause  of  complaint ; 
but  the  i^peUant  shall  not  be 
beard  in  support  of  the  appeal, 
unlefls  within  fourteen  days  after 
the  making  and  publication  of 
die  rate  appealed  against,  or  ac-> 
cmal  of  the  cause  of  complaint, 
lie  g^  to  the  Local  Board  of 
Health  or  justice  or  justices  by 
whose  act  he  may  think  himself 
aggriered  notice  in  writing  sta- 
ting his  intention  to  bring  such 
ippeal,  togetiier  with  a  statement 


in  writing  of  the  grounds  of  ap- 
peal;  and  the  said  Ck>urt,  upon 
hearing  and  finally  determining 
the  matter  of  the  appeal,  shall 
and  may,  according  to  its  dis- 
cretion, award  such  costs  to  the 
partj  appealing  orappealed  against 
as  they  shall  think  proper,  and  its 
determination  in  or  concerning 
the  premises  shall  be  conclusiwe 
and  binding  on  all  persons  to  all 
intents  and  purposes  whatsoever : 
Froyided  always,  that  if  there  be 
not  time  to  give  such  notice  and 
enter  into  such  recognizance  as 
aforesaid  before  the  sessions  hol- 
den  as  last  aforesaid,  then  such 
appeal  may  be  made  to,  and  such 
notice,  statement,  and  recogniz- 
ance be  g^ven  and  entered  into 
for,  the  next  sessions  at  which  the 
appeal  can  be  heard:  ProTided 
also,  that  on  the  hearing  8f  the 
appeal  no  grounds  of  appeal  shall 
be  gone  into  or  entertained  other 
than  those  set  forth  in  such  state- 
ment as  aforesaid." 
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1857.        ^^  oocnpation  of  the  appellant,  the  greater  part  of  whici 

"^T^*" — '      is  not  ¥dthin  the  borough,  and  consequently  out  of  t!b 

BicAB]>o     jurisdiction  of  the  Local  Board  of  Health,  the  rates  ai 

K AiDBKHEAD   altogcthei  void,  and  it  was  not  necessary  that  he  shoul 

ov  appeal  against  them.     7^  Governor  of  the  Poor  of  Briij 

Hbaith.      ^  Wait  {a)  decided,  that  if  a  party  be  assessed  to  the  po 

rate  for  premises  which  he  occupies  and  other  (^ui 

premises  which  he  does  not  occupy,  and  his  goods  i 

distrained  for  the  several  rates  jointly,  he  is  not  confined 

the  remedy  by  appeal,  but  may  bring  an  action.   Tl 

Lord  DenmaUi  C.  J.,  in  delivering  the  judgment  of 

Court,  said:  *'  A  rate  has  been  imposed  on  the  plaintifl 

respect  of  land  which  they  did  not  occupy ;  a  rate  W 

the  overseers  had  no  power  to  make  nor  the  magistrat 

enforce.     It  is  like  a  rate  on  land  situate  in  a  d'iff( 

parish,  which,  according  to  HoU^  C.  J.,  in  Groma 

Burwdl{b),  is  *an  illegal  tax  which  the  justices  hai 

power  to  confirm.'    The  opinion  of  this  Court  U 

same  eflfect  was  expressed  by  Lord  Tenterden  in  Wea 

I^riee  (c).*    The  case  of  The  Churchwardens,  Spc.,  of 

ingham  v.  Shaw  {d),  ia  relied  on  by  the  other  side :  tl 

was  held  that  a  person  exempt  fix»m  poor  irnte,  as  the 

pier  of  premises  belonging  to  a  scientific  or  literary  s 

must,  if  assessed  for  such  premises,  contest  the  liabi 

appeal,  and  cannot  bring  an  action  fcMr  a  levy  n 

enforce  such  rate,  not  appealed  against.     That  cas 

ever,  is  distinguishable  from   the  present,   for   tb 

parties  imposing  the  rate  acted  within  their  juric 

and  consequently  their  decision,  although  erronec 

conclusive,  unless  appealed  against:  here  there  is 

want.of  jurisdiction,  and  the  party  assessed  is  not  I 

appeal,  because  the  rate  is  void. — Secondly,    tluf 

(a)  1  A.  &  E.  264.  (c)  8  B.  &  iLdol.  4 

(A)  1  Ld.  Rajm.  471.  (iQ  JO  Q.  B,  868. 
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within  the  135th  sectioa  of  ^The  Public  Health  Act,        1357. 
1848."    The  document  appealed  against  is  not  a  warrant      ^T""^^^ 
of  diatresB,  the  form  of  which  is  given  in  Schedule  (D.)  of     Bioa&do 
that  Act,  bat  an  order  or  determination  of  the  jastices.  IfAiDsirHXAo 
It  contains  an  express  adjudication  that  the  appellant  is  of 

UaUe  to  the  rate.  Then,  by  the  136th  section,  **  any 
penoD  who  shall  think  himself  aggrieved  by  any  rate  made, 
&c^  or  by  any  older,  conviction,  judgment,  or  determinap 
tion  c^  or  by  any  matter  or  thing  done  by  any  justice,"  fcc., 
may  sppesL  The  language  of  that  section  is  sufficiently 
oompaehensive  to  include  this  case ;  w:hich  is,  at  all  events, 
a  '^oiatter  or  thing  done  by  a  justice." 

Kia^ake,  Seijt.,  GriffiU  and  Lawrmcit  in  siqpport  of  the 

rale^ — ^No  appeal  will  lie  against  this  document.    It  is 

eonoeded  that  where  there  is  total  want  of  jurisdiction;  the 

par^  grieved  is  not  bound  to  appeal,  though  he  may  do 

so  if  he  thinks  6t :  The  Churehwardens,  ^,  of  Birnmffham 

V.  Shaw  («)•    Here  property  ia  rated,  the  principal  portion 

of  which  ia  not  within  the  borough.    The  103rd  section 

piovidea,  that  if  any  person  assessed  to  any  such  rate  fail 

to  pay  the  same  when  due,  and  ibr  the  spaee  of  fourteen 

days  after  demand  in  writing,  a  jnstice  may  summon  him 

to  shew  cause  wbj  the  rate  shoidd  not  be  paid,  and  in  case 

he  fiifl  to  appear,  or  no  soffideiit  cause  be  shewn,  the 

justice  may  cause  the  same  to  be  levied  by  distress.    By 

sectbn  104,  the  wartmnt  of  distvess  may  be  in  the  form 

oontained  ia  Schedule  (D.).    The  ISffth  section  has  special 

leferenoe  to  twe  subjects :  it  provides,  first,  that  any  person 

who  ahall  thiidc  himself  aggrieved  by  any  rate  may  appeal 

within  a  certain  limited  time,  viz.,  to  the  Court  of  General 

or  Quarter  Sessions  holden  next  after  the  making  of  the 

nte.    Here,  the  party  not  having  availed  himself  of  his 

(a)  10  Q.  B.  868,  880. 
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light  of  appeal  b  in  the  same  predicament  as  if  he  never 
had  it    In  case  of  a  distress  being  levied,  he  might  replevy 
KicABDo     or  bring  an  action,  bat  he  has  no  power  under  that  section 

v«  

Maidshhsad  to  appeal.    To  allow  him  to  do  so  would  be  in  effect  to 

or         give  an  appeal  against  the  rate  after  the  time  limited  by 

the  statute  has  expired.    The  second  branch  of  the  135th 

section  has  reference  to  the  129th  section,  which  relates 

to  damages,  costs,  or  expences  to  be  recovered  in  a  8um< 

mary  way,  and  which  provides^  that  **  if  the  smns  a^udgei 

be  not  paid  by  the  par^  against  whom  the  adjudication  i 

made,  the  same  may  be  levied  by  distress."    Then  th 

135th  section  gives  an  appeal  against  the  determination  i 

the  justices  where  the  sum  adjudged  exceeds  twenty  shillinj 

[BrcanweU,  B. — According  to  that  argument,  if  there  ^ 

no  dispute  about  the  sum,  but  only  about  the  liabilit 

and  the  justice  decided,  however  erroneously,  that  th< 

was  no  liability,  there  could  be  no  iqppeaL]    The  Btati 

contemplates  an  aJpidicaiUm  as  to  a  sum  of  money :  on 

application  for  a  warrant  of  distress,  all  that  the  justice  < 

do  is  to  direct  it  to  issue.    This  document  is  an  infor 

warrant  of  distress :  there  is  a  finding  that  a  sum  b  due, 

a  direction  that  it  shall  be  levied  by  distress.     The  just 

had  no  power  to  adjudicate,  but  only  to  inquire  wbe 

that  which  was  ordered  to  be  paid,  was  pud.     \JPol 

C.  B. — Suppose  the  justices  decided  that  the  party  had 

paid  the  rate,  when  he  had  paid  it ;  could  he  not  app< 

The  appeal  is  the  creature  of  the  statute,  an^  can 

exist  where  it  can  clearly  be  collected  finom  the  langusi 

the  statute  that  it  was  the  intendon  of  the  legislatu 

give  the  appeal:  Begina  v.  The  JtuUceM  of  Wartcichshi, 

Rex  V.  The  JusHceM  of  Staffordshire  (6).     There  are  csi 

which  this  statute  gives  no  i^peal,  as  for  acts  done 

the  39th  section,  or  where  justices  have  allovred  tli.^ 

(a)  6  £.  &  B.  837.  (6)  12  Sast,  572 
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or  the  sum  adjudged  does  not  exceed  twenty  shillings.—        1857. 
They  also  referred  to  the  17  Gea  2,  c.  38,  s.  7.  ^^^^ 

BlOA&DO 
V, 

Martin,  B.  (a) — ^We  are  all  of  opinion  that  the  rule  Haidkithkad 
ought  to  be  diflchaiged.  This  is  an  application  for  a  prohibi-  __  or 
tion,  and  if  we  acceded  to  it  the  matter  would  be  at  an 
end,  and  any  proceedings  which  the  appellant  might  choose 
to  take  on  the  judgment  of  the  Court  of  Quarter  Sessions 
would  be  absolutely  stopped.  Under  those  circumstances, 
unkas  the  matter  is  perfectly  clear,  we  ought  not  to  prevent 
die  appellant  firom  trying  the  question,  if  he  thinks  fit. 
In  Com.  Dig.  tit.  ''Prohibition "  (D.)  the  rule  is  laid  down 
that  ''generally  after  an  appeal  a  prohibition  shall  not  be 
allowed  if  the  matter  be  not  apparent ;  for  by  that  the 
party  aflirma  the  jurisdiction."  It  is  impossible  to  say  that 
this  matter  is  perfectly  clear.  The  question  turns  on  the 
103rd  and  135th  sections  of  11  &  12  Vict  c.  63.  The 
103id  section  provides,  that  if  any  person  assessed  to  any 
nte  shall  fiedl  to  pay  the  same  when  due,  and  for  the  space 
of  fourteen  days  after  the  same  shall  have  been  demanded 
m  writing,  a  justice  may  summon  the  de&ulter  to  appear 
before  him  "to  shew  cause  why  the  rate  in  arrear  should 
not  be  paid  and  in  case  the  defaulter  &il  to  appear 
according  to  the  exigency  of  the  summons,  or  no  suflScient 
cause  for  nonpayment  be  shewn,  the  justice  may  by  warrant 
onder  his  hand  and  seal  cause  the  same  to  be  levied  by  dis* 
tresBL*  I  am  by  no  means  satisfied  that  the  Court  of  Quarter 
SeasioDS  was  right  (no  appeal  against  the  rate  having  been 
instituted)  in  allowing  as  an  objection  to  the  order  that  the 
property  was  not  within  the  borough.  That  however,  is  no 
ground  for  prohibition,  but  of  objection  before  them.  Then 
the  135th  section  enacts,  "that  any  person  who  shall  think 

himself  aggrieved  by  any  rate  made  under  the  provisions 
(o)  PoUoek^  C.  B.,  had  left  the  Court. 
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]^7.  of  this  Act,  or  by  any  order,  ooaviction,  judgmi 

^■^"^'"*^  detennination  of  or  by  any  matter  or  thing  done 

aioA&oo  justice  or  justioes,  in  any  case  in  which  the  penalty  i\ 

Maidbvhkas  or  the  sum  adjudged  shall  exceed  the  som  of 

or  ^^  Rhillii^  may  appeal  to  the  Court  of  General  or  < 

^'^'^'  Sessions"  &C.     lliere  can  be  no  doubt  that  this  b  e 


or  thing  done  by  a  jostioe.    But  then  it  is  said,  th 
not  a  matter  or  thing  in  which  the  emn  adjudged 
twenty  shillings.      If  we  put  that  construction 
statute,  the  consequence  would  be  that  the  Loca 
of  Health  never  could  appeal.     But  there  is  no 
the  Act  to  prevent  their  having  an  appeal  in  tl 
of  the  justices  deciding  wrong.    I  think  that  tt 
adjudged*'  means  the  sum  in  respect  of  which  t! 
of  adjudication  is  made.    My  impresuon  is  thai  tl 
lies:  it  is  not  however,  necessary   to  give  a  o 
judgment  oia  that  point,  because^  as  I  have  alread 
the  matter  ought  to  be  perfectly  clear  before  we 
by  prohibition.     If  the  view  taken  by  the  Local 
Health  is  ciNi^ct,  any  attempt  to  enforce  this 
payment  of  costs  would  be  without  jurisdictioi 
action  of  trespass  might  be  maintuned,  which  ' 
a  more  direct  and  less  ezpcaosive  mode  <tf  detem 
question  than  by  a  prohibition. 

Brajcwbll,  B.— I  am  of  the  same  opinion, 
much  the  same  reasons.  It  seems  to  me  almost  i 
to  read  the  135th  section  without  seeing  that  thii 
ing  of  the  justices  is  within  it — *'  Any  person, 
think  himself  aggrieved  by  any  rate,  &c.  or  by  x 
conviction,  judgment,  or  determination  o^  or  by  a 
or  thing  done  by  any  justice  *'  &c  Now  stoppini 
there  are  no  words  of  art  to  which  we  mu 
technical  meaning,  but  plain,  ordinary,  and   po* 


Watson,  B. — ^I  am  of  the  same  opinioD.  There  is  one 
dear  answer  to  this  rule,  viz.,  that  the  matter  has  been 
heard  and  determined  by  the  Comt  of  Quarter  Sessions 
and  the  only  thing  remaining  to  be  done  is^  to  enforce 
payment  of  the  costs.  According  to  the  authority  cited 
by  my  brother  Martin^  after  an  appeal  the  matter  must  be 
clear  to  induce  the  Court  to  grant  a  prohibition.    It  is 
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goage ;  and  anybody  but  a  lawyer  would  be  astonished  on       1857. 
being  told  that  this  was  not  an  order  or  determinatioa  off      ^T^^"^^ 
or  a  matter  or  thing  done  by  a  justice, — ^I  say  anybody  but     Bicakdo 
a  lawyer,  because  a  lawyer,  reasoning  on  general  principles  Maidshhsad 
not  intelligible  to  uninstructed  persons  untiV  explained  to  or 

them,  might  put  a  diflferent  interpretation  <m  the  words. 
My  brother  Kinglahe  says  that  those  words  are  qualified  by 
the  words^  **  in  any  case  in  which  the  penalty  imposed  or 
the  sum  adjudged  shall  exceed  the  sum  of  twenty  shillings  ;*' 
but  if  the  **  sum  adjudged  '*  be  read  as  the  *^sum  ac^udicated 
to  be  pud,"  there  could  be  no  a{^)eal  by  the  party  against 
whom  judgment  was  given  that  nothing  should  be  paid. 
It  seems  to  me  therefore  that  the  latter  words  do  not 
qualify  the  former,  and  that  the  word  ''adjudged**  means 
''adjudicated  upon."  I  doubt  whether  the  l^pdatare 
intended  that  there  should  be,  first  of  all,  a  power  of 
appealing  against  the  rate,  and  then  a  power  of  appealing 
against  the  enforcement  of  that  rate — it  may  or  may  not 
have  been.  We  have  no  right  to  qpeculate  on  the  inteniioD 
of  the  legislatuxe,  and  if  there  is  a  doubt  we  should  do 
wrong  in  issuing  a  prohibition,  because  according  to  the 
statement  of  those  who  apply  for  it  they  are  not  without 
remedy,  inasmuch  as  if  any  proceedings  are  taken  to 
enfioce  the  payment  of  these  costs,  they  may  contest  their 
vaHdi^  by  an  action,  in  which  there  may  be  an  appeal  to 
the  highest  tribunal  in  the  country. 
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1857.  ^'^^  ^^  might  compel  the  applicant  to  declare  in  prohibi- 
^■^'^y^^  tion ;  but  I  think  that,  before  we  interfere,  we  ought  to  be 
BioAADo  well  certified  that  the  Court  of  Quarter  Sessions  had  no  juris- 
Haidshhead  diction ;  and  I  must  confess  that  the  argument  we  have  heard 
\^  ^  satisfies  me  that  the  matter  is  not  without  considerable 
Hbaltu.  ^Q^i^i^  I  nm  inclined  to  think  that  the  Court  of  Quarter 
Sessions  had  jurisdiction*  riiBt,  a  rate  is  to  be  made,  then 
it  is  to  be  enforced — a  summons  is  to  issue,  cause  is  to  be 
shewn  and  the  justices  are  to  adjudicate.  They  do  so,  and 
determine  that  a  warrant  of  distress  shall  issue,  and  upon 
that  a  warrant  of  distress  does  issue.  This  document  is 
in  terms  an  adjudication,  but  I  do  not  rely  on  that  The 
135th  section  says  *'that  any  person  who  shall  think 
himself  aggrieved  by  any  rate  made  *"— that  is,  either  the 
person  on  whom  the  rate  is  made,  or  other  parties  in  the 
district,  and  whether  the  rate  was  above  twenty  shillings  or 
below  twenty  shillings, — **or  by  any  order,  conviction, 
judgment,  or  determination  of  or  by  any  matter  or  thing 
done  by  any  justice  or  justices,  in  any  case  in  which  the 
penalty  imposed,  or  the  sum  adjudged,  shall  exceed  the 
sum  of  twenty  shillings  " :  therefore  in  that  case  the  appeal  is 
restricted  to  an  adjudication  in  respect  of  a  sum  exceeding 
twenty  shillings.  It  has  been  signed  that  the  135th  section 
has  reference  to  the  129th.  No  doubt  the  129th  section  is 
included  in  the  135th,  but  the  latter  is  general  and  applies 
to  aU  cases  of  adjudication  under  this  act  of  parliament. 
It  is  clear  that  is  sq,  for  the  137th  section  says  **that  no 
rate,  nor  any  proceeding  to  be  had  touching  the  conviction 
of  any  oflender  against  this  Act,  nor  any  order,  award,  or 
other  matter  or  thing  whatsoever  made,  done,  or  transacted 
in  or  relating  to  the  execution  of  this  Act,  shall  be  vacated, 
quashed,  or  set  aside  for  want  of  form"*  &c.  That  clause 
which  refers  to  the  I35th,  shews  what  its  meaning  is,  that 
is  to  say,  any  proceeding  by  a  justice  under  the  authority 
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of  that  Act.     Here  the  making  the  order  and  isBuing  the  1857. 

warrant  on  no  sufficient  cause  beinir  shewn  is  such  a  ^^^T"^"^^ 

^  Ih  bb 

proceeding,  and  that  may  be  appealed  against    Whether  Bioaboo 

the  Court  of  Quarter  Sessions  was  right  or  wrong  in  not  Haidbnhbad 

holding  that  the  rate  was  conclusiTe  is  for  them  to  determine,  or 

and  not  a  question  of  jurisdiction.    For  these  reasons^  I  b^^t°- 
am  of  opinion  that  the  rule  should  be 


PoLi^ocK^  C.  B. — I  was  not  in  Court  during  the  latter 
part  of  the  argument,  but  I  concur  with  my  learned 
brothers  that  the  rule  ought  to  be  dischaiged.  Several 
questions  have  been  discussed,  and  a  doubt  may  be  enter- 
tained whether  the  rate  can  be  considered  a  nullity  or  not ; 
and  whether,  the  time  for  appealing  against  the  rate  having 
gone  by,  there  was  any  power  to  appeal  to  the  Sessions; 
it  is  sufficient  for  us  to  say,  that  there  being  a  doubt  we 
ought  not  to  interfere  by  prohibition. 

Rule  dischaiged. 


V.  Thb  Monmouthshirr  Railway  and 

Canal  Company.  /wmS. 

1  HE  declaration  stated,  that  before  and  at  the  Ume  of  in  an  aetioii 
giving   the  notice  and  taking  the  inquisition  hereinafter  aBdiudnnait 
mentioned,  and  after  the  passing  of  the  Lands  Clauses  uiqaiution^be. 
ConsoUdation  Act,  1845,  and  of  the  Railway  Clauses  Con-  Jj^  •J^^^e 
solidation  Act,  1845,  and  of  the  Monmouthshire  Railway  ^j^^^^ 
and  Canal  Act,  1852,  the  plaintiff  was  possessed  of  and  ^{"^  ^^~ 
entitled  to  a  certain  house  situate  in  the  borough  of  New-  1846,  the  inqoi- 

ntion  is  not 

port  and  county  of  Monmouth,  used  and  occupied  by  the  oonelanre 
plaintiff  as  a  public  house,  and  numbered  4  in  Canal  the  plaintiff  is 
Parade  in  the  said  borough,  for  the  residue  of  a  term  of  compemttion. 
rixty  years  from  the  30th  day  of  June,  a.d.  1811,  subject 
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to  a  yearly  rent  under  and  by  Tirtue  of  an  indenture  of 
lease,  dated  the  S9th  day  of  June,  a.d.  ISll,  whereby,  &c. 
And  that  by  the  execution  of  the  works  and  the  con- 
struction of  the  railway  by  the  said  hist  mentioned  act  of 
parliament  authoriced  to  be  executed  and  constructed  by 
the  defendants,  and  in  the  exercise  of  the  powers  by  the 
aforesaid  Acts  conferred  upon  the  defendants  for  the  pur- 
poses of  the  said  railway,  the  said  house  and  the  phuntifTs 
said  interest  thernn  were  damaged  and  injuriously  affected 
within  the  meaning  of  the  said  acts  of  parliament,  and  in 
the  manner  described  in  the  notice  hereinafter  mentioned; 
and  the  plaintiff  was  and  is  entitled  to  compensation,  under 
the  provisions  of  the  said  acts  of  parliament,  in  respect  of 
the  same  having  been  so  dampged  and  injuriously  affected, 
and  the  defendants  have  not  at  any  time  made  satisfection 
for  such  damage  and  injuriously  affecting  under  the  provi- 
sions of  the  aforesaid  acts  of  parliament,  or  at  all ;  and  the 
plaintiff  by  reason  of  the  premises  sustained  a  loss,  and 
claimed  to  be  entitled  to  compensation  fix>m  the  defendant 
to  an  amount  exceeding  the  sum  of  SOL ;  and  thereupon 
the  plaintiff  being  so  entitled  to  and  claiming  such  com- 
pensation as  aforesaid,  and  being  desirous  of  having  the 
question  of  such  compensation  settled  by  a  jury,  did  give  a 
notice  in  writing  under  his  hand  to  the  defendants,  in 
accordance  with  the  provisions  of  the  aforesaid  acts  of 
parliament,  and  did  th^^in  and  thereby  state  to  the 
defendants  the  said  nature  of  his  interest  in  the  said  house 
in  respect  of  which  he  claimed  compensation;  and  that 
the  said  house  and  the  plaintiff's  interest  therein  had  been 
damaged  and  injuriously  affected  in  the  exercise  of  the 
said  powers  and  by  the  construction  of  the  said  railwaj, 
and  the  execution  of  the  said  works  of  the  defendants,  in 
this,  that  the  defendants  had  wrongfully  obstructed  and 
narrowed  a  certain  common  and  public  footway,  called  CaDs) 
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Parade,  on  and  to  which  the  sud  house  abutted  and  adjoined, 
leading  firom  Union  Row  to  Llanarth  Street,  in  Newport 
aforesaid,  the  free  use  of  which  footway  was  necessary  to  the 
Gonvenient  occupation  of  the  said  house,  by  constructing 
on  such  footway  a  ftnce  and  other  works  for  the  purposes 
rf  the  said  railway,  and  maintaining  the  same  thereon  for  a 
long  space  of  time,  whereby  the  defendants  prevented  the 
couTenient  occapadon  by  the  plaintiff  of  the  said  house,  and 
obstmcted  and  hindered  the  access  of  passengers  and  cus- 
tomers thereto^  and  prevented  the  plaintiff  from  carrying 
on  his  business  therein  in  as  beneficial  a  manner  as  he 
otherwise  would  have  done,  and  deprived  him  of  the  profits 
of  his  trade  and  business  carried  on  therein:  And  in 
this,  that  the  defendants  also  wrongfully  obstructed  and 
narrowed  a  certain  other  common  and  public  highway, 
leading  from  Canal  Parade  aforesaid  to  a  street  called  Com 
Street  in  Newport  af<nresaid,  by  the  construction  of  their 
railway  and  the  execution  of  their  works,  and  kept  the 
same  so  obstructed  and  narrowed,  which  said  highway  com* 
municated  with  Canal  Parade  aforesaid,  and  was  used  by 
the  customers  and  persons  pasnng  and  repasnng  to  and 
fiom  the  said  public  house,  whereby  the  defendants  had 
obstmcted  and  hindered  the  access  of  such  passengers  and 
CQStomera  to  the  said  house  of  the  plaintiff,  and  had  pre* 
Tented  the  plaintiff  from  carrying  on  his  trade  or  business 
dierein  in  as  benefidal  a  manner  as  he  otherwise  would 
hsfe  done,  and  had  deprived  him  of  the  profits  of  his  trade 
and  business  carried  on  dierein :  And  in  this,  that  the 
defendants  had  wrongfully  erected  and  constmcted  certain 
fences  and  executed  other  works  for  the  purposes  of  their 
Bsid  railway,  and  wrongfiiUy  maintained  and  continued  the 
>ame  near  to  certain  ancient  windows  in  the  said  house 
thrcNigh  which  the  light  and  air  ought  to  have  entered, 
sod  until  the  execution  of  tiie  said  works  by  the  defend- 
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ants  did  enter  into  the  said  house  for  the  more  ooDTenient 
occupation  of  the  same,  whereby  the  defendants  obstructed 
the  said  ancient  windows  and  prevented  the  light  and  air 
from  entering  through  the  same,  and  rendered  the  said 
house  dark  and  unwholesome  and  unfit  for  habitadon: 
And  in  this,  that  the  defendants  had  wrongfully  erected 
rails  and  executed  other  works  and  had  maintained  the  same 
for  the  purposes  of  their  said  railway  and  for  the  purpose 
of  working  and  using,  and  the  defendants  had  worked  and 
used  thereon  and  by  means  thereof,  locomotive  engines, 
carriages  and  waggons,  and  had  caused  the  same  to 
be  drawn  and  propelled  thereon,  and  otherwise  main- 
tained and  used  their  said  railway,  and  exercised  their 
said  powers  close  to  and  opposite  the  said  house  whilst 
the  plaintiff  was  possessed  thereof,  and  resided  therein 
with  his  fiunily,  and  carried  on  therein  his  trade  and 
business  of  a  publican;  and  in  and  by  so  doing  the 
defendants  had  disturbed  and  shaken  the  fbnndadons  of 
the  said  house,  aind  had  cracked  and  injured  the  walls  and 
ceilings  thereof,  and  had  caused  vibradons,  by  which  the 
defendants  had  damaged  the  said  house  and  the  goods  and 
chattels  of  the  plaintiff  therein,  and  had  caused  divers  load 
noises,  whereby  the  plaintiff  and  his  family  were  disturbed  in 
their  quiet  enjoyment  and  occupation  of  the  said  house,  and 
had  caused  smoke,  vapours,  dust  and  filth  to  enter  and  fill  the 
said  house,  and  by  reason  of  the  premises  had  rendered  the 
said  house  unsafe,  unwholesome  and  unfit  for  occupation  and 
for  the  said  trade  and  business  of  the  pUdndff.  And  in  and  by 
the  said  notice  the  plaintiff  further  stated  to  the  defendants 
that  he  claimed  compensation  firom  them  in  respect  of  his 
said  house  and  his  said  interest  therein  having  been  dam** 
aged  and  injuriously  affected  as  aforesaid;  and  that  the 
amount  of  his  claim  for  compensation  by  reason  of  the 
premises  was  156/.    And  the  plaintiff  in  and  by  the  said 
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notice  did  also  sUte  to  the  defendants  that  it  was  the 
desire  of  the  plaintiff  to  have  the  amount  of  the  said  com- 
pensation settled  by  a  jury,  according  to  the  provisions  of 
the  statates  in  that  case  made  and  provided;  and  that 
unless  the  defendants  were  willing  to  pay  the  said  sum 
of  156L  to  the  plaintiff,  and  entered  into  a  written  agree- 
ment tor  that  purpose  within  twenty-one  days  after  the 
receipt  by  the  defendants  of  the  said  notice,  the  plaintiff 
required  the  defendants  within  twenty-one  days  after  such 
receipt  to  issue  their  warrant  to  the  sheriff  of  Monmouth-^ 
shire  or  other  proper  officer  to  summon  a  jury  for  settling 
the  amount  of  the  said  compensation.  And  the  plaintiff 
further  says,  that  the  defendants  were  not  willing  to  pay 
the  said  amount  of  compensation  claimed  by  the  plaintiff, 
nor  would  they  enter  into  a  written  agreement  for  that 
purpose  within  twenty-one  days  after  the  receipt  of  the 
8ud  notice;  but  wholly  refused  so  to  do  or  to  make 
any  compensation  whatsoever  to  the  plaintiff  in  respect  of 
the  premises.  And  the  plaintiff  and  defendants  did  not 
agree  as  to  the  amount  of  such  compensation.  And  the 
defendants  being  desirous  that  the  question  of  the  said 
disputed  compensation  should  be  tried  before  a  special  jury, 
within  twenty-one  days  after  the  receipt  of  the  said  notice 
by  them,  duly  issued  their  warrant  in  writing  under  their 
common  seal  and  directed  to  the  sheriff  of  the  county  of 
Monmouth  (he  not  bein^  interested  in  the  matter  in 
dispute),  in  accordance  with  the  provisions  of  the  said  acts 
of  parliament;  and  by  the  said  warrant,  after  reciting  and 
setting  out  the  notice  aforesaid,  and  that  the  defendants 
were  unwilling  to  pay  the  compensation  claimed  thereby 
and  disputed  the  same,  the  defendants,  as^promoters  of  the 
undertaking,  pursuant  to  the  provisions  of  the  6rst  men- 
tioned act  of  parliament  in  that  behalf,  required  the  said 
sheriff  to  summon  a  special  jury,  pursuant  to  the  directions 
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contained  in  the  said  Act,  for  the  purpose  of  settling  and 

determining  the  said  question  of  disputed  compensation. — 

9,  Averments :  that  afterwards  an  inquisition  was  duly  held 

MOHMOUTH- 

8HI&B       and  taken  in  accordance  with  the  provisions  of  the  sud 
andCajial    ^ts  of  parliament  in  that  behalf  and  in  pursuance  of 
the  last  mentioned  request  and  warrant  of  the  defendants, 
before  E.  R  Dimmack,  Esq.,  then  being  sheriff  of  the  said 
county  of  Monmouth  and  before  a  jury  (naming  them), 
who  were  duly  impannelled  and  sworn  to  enquire  of  and 
concerning  the  matters  by  the  said  warrant  directed  to  be 
enquired  of,  assessed  and  determined  by  diem  as  in  the 
said  warrant  mentioned ;  and  the  plaintiff  and  defendants 
having  by  their  respective  counsel,  attorneys  or  agents 
appeared  before  the  said  sheriff  and  the  said  jurors,  and 
having  produced  evidence  touching  the  matter  in  question 
as  aforesaid ;  the  said  jurors  upon  their  oath  said  that  they 
did  assess  and  give  a  verdict  for  the  sum  of  40L  to  be  paid 
by  the  defendants  to  the  plaintiff,  as  and  by  way  of  com- 
pensation for  obstructing  and  hindering  the  access  of  foot 
passengers^  customers,  horses  and  carts  along^  over  and 
upon  the  common  and  public  highway  mentioned  in  the 
said  warrant  and  in  the  said  notice,  leading  from  Canal 
Parade  to  Com  Street  in  Newport  aforesaid.    And  the 
said  jurors  upon  their  oath  aforesiud^  also  said  that  diey  did 
assess  and  give  their  verdict  for  a  sum  of  20L  lOt.  to  be 
paid  by  the  defendants  to  the  pliuntiff,  by  way  of  compen- 
sation for  the  obstruction  of  the  light  and  air,  and  of  the 
convenient  access  to  the  said  house,  caused  by  the  con- 
struction of  a  fence  (in  the  said  notice  and  warrant  men- 
tioned) on  the  said  public  footway  called  Canal  Parade  on 
and  to  which  the  said  house  abutted  and  adjoined  as  afore- 
said ;  and  for  constructing  and  maintaining  the  said  fence 
for  the  space  of  thirteen  calendar  months.     And  the  said 
jurors  upon  their  oath  aforesaid,  also  said  that  they  did 
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and  give  a  verdict  for  the  sam  of  ^5L  to  be  paid 

by  the  defendants  to  the  plaintiff^  f<Nr  the  depreciation  in 

the  annoal  valne  of  the  said  house  and  premise^  by  reason 

of  the  loss  of  trade  and  business  carried  on  therein  by  the 

plaintiff  as  a  beer-house  keeper  (as  in  the  said  notice  and 

wanant  mentioned);  and  by  the  obstruction,  since  the 

Slst  day  of  January,  1866,  of  the  access  of  air  and  light 

(as  in  the  said  notice  and  warrant  mentioned)  to  the  said 

house  and  premises ;  and  by  the  smoke,  vapour  and  noises 

(in  the  said  notice  and  warrant  mentioned)  caused  by  the 

works  and  tiie  locomotive  eng^les,  carriages  and  waggons 

of  the  defendants  constructed,  maintained  and  worked, 

drawn  and  propelled  dose  to  and  opposite  the  said  house 

and   premises,  which  said  several  sums  of  40il,  20L  lOt. 

and  4SL  were  so  assessed  by  the  verdict  of  the  said  jurors, 

as  the  compensation  for  the  damage  sustained  by  the  plain- 

iHt,  by  reason  of  the  damaging  and  injuriously  aflPecting  the 

aaid  house  and  the  plaintiff's  said  interest  therein  as  here* 

inbefore  alleged,  and  amounting  in  the  whole  to  lOSl  10«. 

And  the  said  sheriff  did  tiien  and  there  accordingly,  puz^ 

mant  to  the  statutes  in  that  behalf,  give  judgment  for  the 

nid  total  sum  of  1052.  lOa;,  so  assessed  by  the  said  jury,  to 

be  paid  by  the  defendants  to  the  plaintiff,  according  to  the 

proviaons  of  tiie  said  statutes;  and  the  said  verdict  and 

judgment  were  then  and  there  duly  signed  by  the  said 

Bheri^  and  being  so  signed  were  duly  deposited  and  left 

by  the  said  sheriff  witii  the  derk  of  the  peace  of  the  said 

coun^  of  Monmouth,  by  whom  the  same  are  now  kept 

among    the  records  of  the  Quarter  Session  of  the  said 

coon^,  and  the  said  verdict  and  judgment  still  remain  in 

&U  force  and  effect  and  nowise  reversed  or  satisfied :   Yet 

the  defendants  have  not  paid  to  the  plaintiff  the  said  sum 

of  105L  lOs.  or  any  part  thereof. 
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1857.  Plea. — That  neither  by  the  execution  of  the  works,  nor 

C^pifAir     ^y  ^®  construction  of  the  railway  in  the  declaration  men- 

^,     «•  tioned.  nor  in  the  exercise  of  the  powers  of  the  Acts  in  the 

MOHMOUTR-  ^  ^ 

0HIBB       declaration  mentioned,  conferred  on  the  defendants  for  the 
Raiiwat 

AMD  Cahal  purposes  of  the  said  railway,  was  the  said  house  or  the 
plaintiflTs  interest  therein  damaged  or  injuriously  affected 
within  the  meaning  of  the  said  acts  of  parliament,  or  in 
the  manner  described  in  the  notice  in  the  declaration 
mentioned;  nor  was,  nor  is  the  plaintiff  entided  to  com- 
pensation, under  the  provisions  of  the  said  acts  of  parlia- 
ment, in  respect  of  the  same  having  been  so  damaged  or 
injuriously  affected. — Issue  thereon. 

At  the  trial  before  fPilles,  J.,  at  the  last  Monmouthshire 
Spring  Assizes,  the  plaintiff  proved  a  certified  copy  of  the 
inquisition  before  the  sheriff,  and  there  rested  his  case.  The 
defendants  objected  that  the  inquisition  was  not  conclusiye 
as  to  the  right  of  compensation,  and  tendered  evidence  as 
to  the  claims  on  which  the  sheriff's  jury  had  made  their 
assessments.  Such  evidence  was  rejected  by  the  learned 
judge,  who  being  of  opinion  that  some  of  the  claims  for 
which  the  assessment  of  46L  had  been  made  were  in  respect 
of  the  use  of  the  railway  and  therefore  of  donbtfiil  validity, 
directed  a  verdict  for  the  plaintiff  for  the  sums  awarded 
separately;  and  gave  leave  to  the  defendants  to  move  the 
Court  and  to  appeal  in  the  place  of  a  bill  of  exceptions. 

Whateley^  accordingly,  obtained  a  rule  nisi  for  a  new  trial 
on  the  ground  that  the  learned  judge  misdirected  the 
jury  in  holding: — 

First — ^That  there  was  evidence  to  go  to  the  jury. 

Secondly. — That  the  inquisition  was  conclusive  on  the 
plaintiff's  right  to  compensation  in  respect  to  the  matters 
alleged  in  it  to  be  the  subject  of  compensation. 

Thirdly. — That  the  inquisition  was  conclusive  as  to  there 
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being  a  highway,  and  that  the  learned  judge  rejected  evi- 
dence that  it  was  not  a  highway. 

Fourthly. — That  the  learned  judge  rejected  evidence  that 
the  fence  was  not  on  the  defendants'  land,  or  on  land 
upon  which  they  had  authority  to  place  it 

Fifthly.—  That  some  of  the  matters  in  respect  of  which 
the  sum  of  45/.  was  assessed  by  the  sheri£f's  jury  are  not 
tbe  subjects  of  compensation ;  and  that  that  sum  not  being 
severed  in  the  inquisition,  no  part  of  it  can  be  recovered. 
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The  SaUcUor  General,  Fhipsan  and  Matthewi  shewed 

cause  (June  5).    The  question  depends  on  the  68th  section 

of  8  &  9  Vict.  c.  18,  which  enacts,  that  '*if  any  party  shall 

be  entitled  to  any  compensation  in  respect  of  any  lands,  or 

of  any  interest  therein,  which  shall  have  been  taken  for 

or  injuriously  affected  by  the  execution  of  the  works,  and 

for  which  the  promoters  of  the  undertaking  shall  not  have 

made  satisfiiction"  under  the  provisions  of  their  Acts,  and  if 

the  oompensfition  didmed  shall  exceed  60/.,3uch  party  may 

have  the  same  setded  either  by  arbitration  or  by  the  verdict 

of  a  jury,  as  he  shaU  think  fit     In  Regina  v.  London  and 

North  WeMlem  BaSvmi  Company  (a),  the  majority  of  the 

Court  limited  the  functions  of  the  jury  under  this  section 

to   the    feet    of  damage    and    its   amount.     Admitting 

for  the  present  the  authority  of  that  decision,  the  result 

of  the  cases  on  this  subject  is,  that  it  is  a  condition  pre* 

cedent  to  the  jurisdiction  of  the  sheriff's  jury  that  the 

claimant  has  a  good  title,  and  that  the  injuries  are  such 

as  may  be  properly  inquired  of  by  the  jury:   that  the 

Company  by  issuing  their  warrant  make  no  admission  of 

title,  and  the  claimant,  upon  obtaining  his  verdict,  is  com- 

pdkd  to  bring  an  action  thereon  and  distinctly  allege  his 


(a)  8  £.  &  B.  443. 


276 


BZCHEQUBR  BBFORT8. 


1867. 

Ceapkav 
MomouTH- 

BHI&B 

Railway 

AND  CaKAL 
GOMPAHT. 


title.  It  is  sobmitted  that  on  these  pleadings  all  the  objec- 
tions to  the  plaintiff's  title  to  damages,  and  to  the  jurisdic- 
tion of  the  jory,  appear  on  the  record,  and  might  be  tsken 
advantage  of  in  the  proper  way.  The  language  of  the 
learned  judge  as  to  the  conclusiveness  of  the  inquintion 
applied  only  to  the  points  as  to  which  it  could  be  eoudu- 
sive,  that  is,  the  fact  of  damage  and  its  amount.  As  to 
the  other  parts  of  the  case  the  inquimtion  was  some  evi- 
dence. On  the  first  claim,  that  in  which  the  defendants 
had  narrowed  the  highway  by  erecting  upon  it  a  fence,  and 
so  obstructed  access  to  the  plaintiff's  house,  the  evidence 
tendered  by  the  defendants  was  that  the*  fence  was  not 
erected  upon  their  own  land,  but  such  evidence  was  imma- 
terial and  was  therefore  properly  rejected.  Again,  as  to 
the  question  of  pMic  highway,  the  jury  had  a  right  to 
consider  and  decide  that  point  as  against  the  defendants. 
The  authority  ofBeffina  v.  London  and  North  fFestemBaS" 
toay  Company  (a)  only  extends  to  questions  of  private  way 
and  of  private  tide.  [BMoek,  C.  B. — If  the  jury  cannot  tiy 
the  question  of  a  private  right  of  way,  a  multo  fortiori, 
they  cannot  decide  upon  the  existence  of  a  public  right  of 
way  ?]  With  regard  to  the  damage  caused  by  the  use  of  the 
engines,  that  claim  comes  either  under  the  68th  section  ct  the 
Lands  Clauses  Consolidation  Act  or  under  the  16th  section 
of  the  Railways  Clauses  Consolidation  Act  (b),  which  enacts, 
that  the  Company  may  do  certain  specified  acts,  and  may 
do  ''all  other  acts  necessary  for  making,  maintaining^  altei^ 
ing  or  repuring,  and  using  the  railway.**  This  item  of  damage 
comes  within  the  term  *^  using  the  railway."  [Bramwdif  B.— 
Is  a  permanent  amount  of  compensation  to  be  fixed,  or  is 
the  damage  to  be  assessed  de  anno  in  annum?  PoOoek^ 
C.  B. — The  intention  of  the  Acts  was,  that  the  compensa- 

(a)  3  £.  &  B.  443.  (6)  8  &  9  Vict.  c.  20. 
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tioD  should  be  once  for  sSL]^(Begina  ▼.  The  Lancaster  and 
Prtfton  RaUmay  Cimipamf{a)  and  Begina  ▼.  The  Eastern 
QnaiHes  Raiboajf  Company  (b)  were  referred  to.) 

ffhateley.  Gray  and  Sir  T  FkiUipi  appeared  in  support 
of  the  rule ;  but  were  not  called  upon  to  aigue. 

Cur.  ado.  vuli. 
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Pollock,  C.  B.  now  said. — We  have  consulted  with  my 
brother  fFUks,  who  states  that  he  intended  to  decide  con- 
traiy  tothe  case  of  A^mav.  TheLandan  andNarth  Western 
BaOway  Company  (c) :  we  are  bound  to  decide  in  accord- 
ance with  that  case;  the  rule  will  therefore  be  absolute  with 
liber^  for  the  plaintiff  to  appeal. 

Rule  absolute  accordingly  (d). 


(a)  6  Q.  B.  759. 
(6)  2  Q.  B.  347. 


(c)  3  £.  &  B.  443. 

(d)  Reported  by  Douglas  Brown,  Esq. 


Knill  and  Another  v.  Hooper.  /«m«  la 

X  H£  first  count  of  the  declaration  was  on  a  policy  of  In  a  foyaga 

policy  of 

insurance  in  the  usual  printed  form  (a)»  and  stated  *'  that  mranooe  on 
the  plaintifi  did  cause  themselyes  and  every  of  them  to  be  i^ anmlplied 
insured,  lost  or  not  lost,  at  and  fix>m  Terceira  to  a  final  ^^rlatj  ^^ 
port  of  discharge  in  the  United  Kingdom,  upon  any  kind  "^^'^■'i 
of  goods  and  merchandizes^  and  also  upon  the  body,  tackle, 
apparel,  &c.,  and  other  furniture  of  and  in  the  good  ship 
or  vessel  called  the  **  Europa,**  wbereof  was  master, 

&c,  beginning  the  adventure  upon  the  said  goods  and 

(a)  See  Arnould  on  Insurance,  vol.  1,  p*  21. 
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1857.        merchandizes  fix>in  the  loading  thereof  aboard  the  sidd  ship 
KiriLL        ^  above  mentioned,  upon  the  said  ship,  &a,  and  so  should 
HoopKB       <^Q^QUG  &nd  endure  during  her  abode  there;   upon  the 
said  ship,  ftc.,  and  further  until  the  said  ship  with  all  her 
ordnance,  tackle,  apparel,  &a,  and  goods  and  merchandizes 
whatsoever  should  be  arrived  at,  as  above  mentioned;  upon 
the  said  ship,  &c.,  until  she  had  moored  at  anchor  twenty- 
four  hours  in  good  safety,  and  upon  the  goods  and  mer- 
chandizes until  the  same  were  there  discharged  and  safely 
landed:  and  that  it  should  be  lawful  for  the  said  ship,  &c«, 
in  the  voyage  to  proceed  and  sail  to  and  stay  at  any  ports  or 
places  whatsoever,  and  without  prejudice  to  the  said  insur- 
ance ;  and  that  the  said  ship,  &c.,  goods  and  merchandizes, 
&C.,  for  so  much  as  concerned  the  assured,  by  agreement 
between  the  assured  and  the  assurers  in  the  said  policy, 
were  and  should  be  valued  at  200(U.  being  on  salvage  valued 
at  8000/.  against  total  loss  only.    The  vessel  having  been 
abandoned  by  her  original  crew  and  taken  into  Teroeira  by 
the  salvors,  in  whose  interest  the  said  assurance  was  efiected** 
(Then  followed  the  usual  provisions  as  to  perils  of  the  seas, 
&C.). — The  declaration  then  stated  that  the  plaintiff  made 
the  policy  as  the  agent  and  for  the  use  and  benefit  of  Joas 
de  Freitas,  and  after  the  usual  allegations  of  the  payment  d 
the  premium  by  the  plaintiff  and  the  subscription  of  the 
policy  by  the  defendant,  proceeded  to  state  that  before  the 
insurance  was  effected,  the  said  ship,  with  divers  goods  of 
value  on  board  the  same,  had  been  and  was  abandoned 
at  sea  by  her  original  crew,  and  had  been  and  was  saved 
at  sea  fix>m  loss  by  the  perils  of  the  seas  by  the  said  Joas 
de  Freitas,  who  thereby  became  and  was  entitled  to  salvage 
for  the  same  ship  and  goods,  amounting  to  a  laige  sum 
of  money,  and  which  salvage  has  never  been    paid  or 
IMtisfied ;  and  that  the  said  Joas  de  Freitas  was  then  and 
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from  thenoe  continoally  afterwards^  until  and  at  the  time        1857. 
of  the  loss  hereafter  mentioned,  interested  in  the  said  ship      ^"^jtill^ 
and  goods  in  the  said  policy  of  insurance  and  memoranda  «• 

menticNied  which  had  been  so  saved  as  aforesaid,  in  respect  of 
the  salvi^  thereof  to  a  large  value  and  amountj  to  wit,  to  the 
▼aloe  and  amount  of  all  the  monies  by  him  or  the  plaintifis 
erer  insored  or  caused  to  be  insured  thereon. — The  dedarar 
tion  then  stated,  that  the  ship,  with  the  goods  on  board 
thereof,  set  sail  fix>m  Terceira  on  her  voyage  towards 
Qneenstown,  and  before  her  arrival  was,  by  the  perils  of 
the  seas,  totally  lost,  &c — There  was  a  second  count  on 
a  nmilar  policy. 

Plea. — That  the  said  ship  or  Tessel  was  not,  at  the  time 
she  departed  and  set  sail  on  the  voyage  mentioned  in  the 
said  policy,  seaworthy  for  the  voyage  thereby  insured. 

Demurrer  and  joinder  therein. 

Bomll  (J.  Broum  with  him)  argued  in  support  of  the 
demurrer  (June  3). — On  this  policy  of  insurance  there  is  no 
iai{died  warranty  of  seaworthiness.  The  subject-matter  of 
tbe  insurance  is  salvage,  and  the  salvors  have  no  power  to 
repair  the  ship,  nor  can  they  recover  for  repairs:  their  only 
remedy  is  in  rem.  It  is  not  disputed,  as  a  general  proposi- 
tion, that  an  implied  warranty  of  seaworthiness  attaches  to 
a  contract  of  insurance.  In  Ckristie  v.  SecreUm  (a),  Zato- 
retoe,  J.,  said,  '*  The  consideration  of  an  insurance  is  paid 
in  order  that  the  owner  of  a  ship,  which  is  capable  of 
performing  her  voyage,  may  be  indemnified  against  certain 
contingencies ;  and  it  supposes  the  possibility  of  the  under- 
writer gaining  the  premium :  but  if  the  ship  be  incapable 
of  performing  her  voyage,  there  is  no  possibility  of  tbe 
underwriter's  gaining  the  premium ;  and  if  the  considera- 
&n  fails,  the  obligation  fails."    [WaUon^  B. — Suppose  the 

(a)  8  T.  R.  192. 
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1867.  masts  had  been  cat  away,  and  it  was  neoeasaiy  for  the  ship 
to  go  to  a  particvJar  place  in  order  to  get  new  rigging, 
would  not  the  salvora  have  authori^  to  do  such  repaiTB 
as  w^»  necesBaiy  to  take  her  there  ?]  The  case  of  The 
Babiffer  (a)  decided  that  bbIvotb  cannot  reeoTer  duffges  for 
repain.  The  snbject^matter  of  the  insoraoce  being  salvage, 
the  underwriter  must  ha^e  known  that  the  Teasel  was  in  an 
nnseaworthy  condition,  and  eonseqnendy  there  conld  be  do 
implied  waiian^  of  seaworthiness.  The  case  fidls  within 
the  principle  of  the  decision  in  Weir  v.  Aberdeen  (i),  where 
a  yessel  having  sailed  and  put  back  to  the  Dewne,  and  then 
sailed  again  and  laboured  and  strained  much  from  being 
overloaded,  and  then  put  back  a  second  time ;  and  upon 
an  application  to  the  underwriters  for  liber^for  the  ship  to 
go  into  port  to  disohaige  part  of  the  cargo,  it  was  commu- 
nicated to  them  that  the  ship  was  too  deep  in  the  water; 
and  it  was  held  that  as  the  subsequent  loss  had  not  in  any 
degree  arisen  firom  her  having  so  strained  and  laboured, 
the  underwriters  were  liable:  Lord  Ettenberaugh,  C.  J., 
there  said,  <*  With  respect  to  the  sufliciency  of  the  commu- 
nication made  to  them,  it  is  quite  dear  that  the  under- 
vnriters  were  told  all  that  was  in  substance  necessary  for 
them  to  know;  for  they  were  told  that  when  the  vessel 
sailed  she  had  too  large  a  cargo  on  board,  and  that  she 
was  not  in  a  situation  fit  to  perform  her  voyage."  [Bram- 
well,  B.,  referred  to  Thampeon  v.  Hopper  (e).]  That  case 
only  decided  that  there  is  not  in  general  an  implied 
warrant  of  seaworthiness  in  a  time  poUy. 


Blackburn,  contra. — ^This  is  an  insurance  **tLt  and  fiom," 
and  not  a  time  policy,  as  in  TTunnpean  v.  Hopper.  Weir  v. 
Aberdeen  is  no  authority  that  upon  a  policy  of  this  kind 

(a)  2  Haggard's  Adm.  Rep.  42.  (b)  2  B.  &  Aid.  320. 

(e)  6  £.  &  B.  172. 
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there  is  no  imfdied  wamnly  of  fleaworthinefls.  In  Cf&ion 
T.  SmaB  (a),  Barke,  B.^  said,  **  There  is  ample  aothori^ 
that  a  warranty  or  condition  of  aeawortliiness  at  the  oom- 
menoement  of  the  risk  is  implied  in  all  vojage  polices.'* 
Whether  the  salvon  can  or  cannot  chaige  the  owner  with 
the  expence  of  repairing  the  ship^  they  are  bound  to  do  all 
that  is  neceflBaiy  to  enable  her  to  prosecute  the  Toyage  with 
safety.  ^  Seaworthiness "  is  a  relative  term,  and  whether 
a  yessel  is  seaworthy  depends  on  the  particular  state  of 
cixcumstances.  Here  the  term  has  reference  to  the  subject- 
matter  of  insurance,  and  it  is  implied  that  the  vessel  shall 
be  reasonably  fit  to  come  to  England.  There  is  nothing  in 
the  language  of  the  policy  to  exclude  the  implied  warranty 
of  seaworthiness.  The  statement  that  the  ship  had  been 
abandoned  by  her  crew,  is  not  equivalent  to  a  statement 
ikat  she  iiras  not  to  be  repaired ;  neither  does  it  appear  that 
Tereeira  was  a  place  where  the  vessel  could  not  be  repaired. 
The  defendant  must  shew  something  amounting  to  a  con* 
tract  to  dispense  with  the  warranty  of  seawc^thiness  which 
the  common  law  implies. 

BaoUl,  in  reply.—- The  doctrine  of  implied  wamm^  of 
seaworthiness  depends  on  this  principle,  that  the  insured  is 
presumed  to  be  better  aoquunted  with  the  state  and  condi- 
tion of  his  ship  than  any  other  person,  and  that  he  has 
tacitly  undertaken  that  she  is  in  a  condition  to  perform  the 
destined  voyage :  Park  on  Insurance,  p.  459,  8th  ed.  That 
principle  cannot  apply  to  an  insurance  on  salvage.  In 
such  case,  what  amount  of  seaworthiness  is  required,  and 
to  what  extent  are  the  salvors  bound  to  repair?  [Pollock, 
C.  B. — << Seaworthiness"  is  a  term  which  varies  with  every 
posmble  state  of  circumstances.  A  vessel  may  be  seaworthy 
in  a  harbour  but  not  seaworthy  out  of  it ;  or  it  may  be 

(a)  4  H.  L.  Cafl.  353,  397. 
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seaworthy  out  of  the  harbour  but  not  fit  to  sail  to  Ramsgate 
or  Boulogne ;  or  it  may  be  fit  f<Mr  that  purpose  but  not  fit 
for  a  voyage  to  the  East  Indies;  .or  it  may  be  seaworthy 
for  a  voyage  in  summer  but  not  in  winter.  No  vessel 
ought  to  sail  on  any  voyage  unless  there  is  a  reasonable 
expectation  that  it  will  terminate  safely.]  Here  the  under- 
writer knew  that  the  vessel  was  not  fit  for  the  voyage,  for 
the  policy  states  that  she  was  abandoned  by  the  crew. 
The  very  subject-matter  of  the  insurance  excludes  any 
warranty  of  seaworthiness. 

Cur.  ado.  wlL 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  R — This  was  an  action  on  two  policies  of 
insurance,  on  a  voyage  fix>m  Terceira  to  a  final  port  of 
dischaige  in  the  United  Kingdom,  on  the  ship  ^*  Europa" 
and  her  caigo,  described  as  ^  being  upon  salvage  valued  at 
80002.  against  total  loss  only.  The  vessel  having  been 
abandoned  by  her  original  crew  and  taken  into  Tercein 
by  the  salvors  in  whose  interest  the  said  assurance  was 
efiected."  To  this  the  defendant  pleaded  that  the  said 
ship  or  vessel  was  not,  at  the  time  she  departed  and  set 
sail  on  the  voyage,  seaworthy  for  the  voyage  thereby 
insured.  To  this  plea  there  was  a  demurrer  which  was 
aigued  before  us  a  few  days  ago.  On  the  part  of  the 
plaintiff  it  was  aigued  that  there  was  no  wairanty  of  sea- 
worthiness to  be  implied  on  the  part  of  the  assured  in 
these  polices;  but  we  think  that  the  plea  is  good  and 
the  defendant  entitled  to  our  judgment 

It  is  now  well  established  as  a  rule  of  law  that  on  an 
insurance  for  a  voyage,  either  on  ship  or  goods  or  fi^igbt, 
a  warranty  of  seaworthiness  for  the  voyage  of  the  ship 
insured,  or  of  the  ship  in  which  the  goods  are  carried,  is  to 


TRINITY   TERM,   00   VICT. 

be  implied.  Indeed  it  may  be  said  that  a  warranty  of  sea-  1857. 
worthiness  in  voyage  policies  is  the  basis  of  the  contract 
Thus,  Lord  WensUydak  (then  Parker  %.\  in  the  case  of 
Small  y.  G{b8on{a\  lays  down  the  law  thus: — ''In  the 
common  law  of  England,  to  be  collected  from  these  sonrces^'* 
▼iz.,  judicial  decisions,  dicta,  and  text  writers  on  the  com- 
mon law,  "there  is  ample  authority  that  a  warranty  or 
condition  of  seaworthiness  at  the  commencement  of  the 
risk  is  implied  in  all  voyage  policies,  whether  it  has  been 
adopted  originally  from  the  law  merchant  or  implied  from 
the  very  nature  of  the  contract  itself."  And  Lord  Campbell, 
in  delivering  his  opinion  in  the  same,  says  (&), — ''  With 
regard  to  voyage  policies,  we  have  usage  and  authority 
establishing  the  implied  conditions  as  certainly  as  any 
point  of  insurance  law." 

This  being  the  rule,  does  the  present  case  a£Pord  an 
exception  thereto  ?  No  doubt  the  parties  to  a  policy  of 
insurance  may,  if  they  please,  stipulate  that  there  is  to  be 
no  warranty  of  seaworthiness ;  but  certainly  they  have  not 
done  so  in  express  terms  in  these  policies,  and  we  do  not 
construe  the  words  used  as  implying  that  the  usual  warranty 
should  be  dispensed  with.  The  insurance  professes  to  be 
on  **  salvage,"  which  no  doubt  means  on  the  ship  and  cargo 
in  respect  of  the  lien  the  plainti£&  had  thereon  in  respect 
of  salvage  service  rendered.  The  words  "  the  vessel  being 
abandoned  by  her  original  crew  and  taken  into  Terceira  by 
the  salvors"  do  not  appear  to  us  to  indicate  that  there  is 
not  to  be  any  warranty  of  seaworthiness,  but  are  descrip- 
tive and  introductory  to  the  words  following  ''in  whose 
interest  the  said  insurance  is  effected." 

It  was  asked,  what  amount  of  seaworthiness  is  required, 
and  to  what  extent  are  the  assured  to  go  in  repairs  ?    Our 
answer  b,  that  the  term  "seaworthiness"  is  a  relative  term : 
(a)  4  H.  L.  Cas.  397.  (b)  4  H.  L.  Gas.  419. 
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there  is  no  positive  condition  of  the  vessel  recognised  by  the 
law  to  satisfy  the  warranty  of  seaworthiness.  Lord  Campbell 
well  observes  in  SmaU  v.  GUmm  (a), — ''With  regard  to 
its  (seaworthy)  literal  or  primary  meaningi  I  assame  it  to 
be  now  used  and  understood  that  the  ship  is  in  a  condition 
in  all  respects  to  render  it  reasonably  safe  where  it  happens 
.  to  be  at  the  time  referred  to,  in  a  dock,  in  a  harbour,  in 
a  river,  or  traverung  the  ocean."  Seaworthy  or  not  is 
always  a  question  for  the  jury,  and  in  all  cases  the  question 
for  the  jury  will  be  whether  the  ship  was,  at  the  com* 
menoement  of  the  voyage^  in  such  a  state  as  to  be  reason- 
ably capable  of  performing  it  (See  observations  of  ErU^  J.» 
in  ThompsM  v.  Happetf  6  Q.  B.  181.)  It  was  said  that 
the  underwriter  ought  in  such  a  case  as  the  present 
to  rely  on  the  description  of  the  ship,  in  the  slip,  for 
ascerfaining  the  state  of  the  vessel  and  the  amount  of 
the  risk;  we  do  not  think  there  is  any  thing  in  this 
argument,  for  the  same  observation  would  apply  to  all 
insurances. 

We  are  therrfore  of  opinion  that  the  plea  is  good  and 
that  the  defendant  ia  entitled  to  our  judgment. 

Judgment  for  the  defendant, 

(a)  4  H.  L.  Gas.  418. 
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Lbb  o.  Evbrbst. 


JmmIO. 


UeCLAR ATION  for  work  and  labour  by  the  plaintiff  A  warwej  and 

Ttliuitionof 

as  an  architect,  surveyor,  and  estate  valaer. — ^Plea :  Never  the  panih  of 

.  J  ,       ,  E.  bad  been 

indebtea.  made  for  the 

The  particulars  of  the  plaintiff's  claim,  indorsed  on  the  p^^Tnue^  * 

•gainst  which 
certain  inhi^t- 


writ,  were  as  follows :— - 

1853.    Jan.  1st  Making  survey,  valuation  and 

report  on  Mr.  White's  houcne, 
on  the  County  Court,  and  on 
the  Gas  Works. 
3  &  4.  Making  survey,  valuation  and 
report  on  the  Grrand  Stand ; 
afterwards  making   calcular  f 
dons  for  giving  evidence.      J 
3.  Attending  at  the  Petty  Sessions^ 
to  give  evidence  on  the  first  V 
named  appeals.  J 

8.  Attending  at  Newington  Court  ^ 
House  to  give  evidence  on  I 
the  appeal  of  the  tenant  of  f 
the  Grand  Stand.  J 

Expenses  . 


Total 


£49  :  16  :  0 


anti  appealed. 
Tbedevendant 
who  waa  an  at- 
torney and  clerk 
to  the  parish 
officers,  think* 
tng  it  adrisable 
that  the  valaa- 
tion  sboold  be 
supported  bj 
the  eridenee 
of  another 
surveyor,  with 
the  authorit? 
of  the  parisn 
officers  wrote 
to  the  Taluer 
to  secure  tiie 
services  of  a 
competent 
person  for 
that  purpose. 
The  valuer 
oonunnnicated 
with  the  plsin« 
tiff,  an  archi- 
tect and  suTb 
veyor,  who,  to 
qualif J  hinsetf 
for  giving  evi- 
dence, examine 
ed  the  premises 
in  respect  of 
which  the 
litigation  i 


At  the  trial,  before  BramweUf  B.,  at  the  Middlesex  andaiterwaids' 
ritdngs  in  last  Hilary  Term,  the  following  facts  appeared. —  as  to  their 
The  defendant  was  an  attorney,  and  clerk  to  the  board  of  plaintiff 

entered  his 
ieeoant  in  his  ledger  against  the  parish  officers  and  sent  in  his  bill  to  them,  but  afterwards 
taed  the  defendant  for  the  work  thus  done.— HeU;  that  the  parish  officers,  and  not  the  defendant 
who  was  merely  their  agent,  were  liable  to  the  plaintiff. 
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1857.  guardians  and  vestry  clerk  of  the  parish  of  Epsom ;  also 
clerk  to  the  magistrates.  In  the  year  1852,  two  smreyors, 
named  Leewin  and  Penfold,  were  employed  by  the  parish 
officers  to  make  a  survey  and  valuation  of  the  parish 
for  the  purpose  of  a  poor  rate.  The  valuation  and  rate 
having  been  made,  there  were  three  appeals  against  it,  viz., 
by  a  person  named  White,  by  the  proprietors  of  certain  gas 
works,  and  by  the  lessee  of  the  grand  stand  on  the  race 
course.  The  defendant,  having  deemed  it  advisable  that 
the  valuation  should  be  supported  by  the  evidence  of 
another  surveyor,  obtained  the  authority  of  the  parish 
officers  to  procure  one  for  that  purpose.  He  then  wrote 
to  Penfold  the  following  letter: — 

**  Epsom,  30th  Nov.  1852. 

**  Mr.  Henry  Dorling  having  given  notice  of  appeal 
against  the  rating  of  the  grand  stand,  I  hasten  to  inform 
you  that  I  shall  require  your  valuable  services  at  the  next 
Sessions  at  Newington. 

**  Do  you  know  any  experienced  man  whose  evidence 
would  back  up  the  valuation  made  by  you  and  Mr.  Leewin  ? 
If  so  let  me  know. 

«  C.  Penfold,  Esq."  «  Yours  truly, 

**  W.  EVBRBBT." 

In  consequence  of  this  letter  Penfold  saw  the  plaintiff 
and  engaged  him  to  support  the  valuation.  The  defendant 
aflterwards  wrote  to  Penfold  the  following  letter: — 

<"  Epsom,  16th  Dec  1852. 

**  Dear  Sir, — The  receipt  of  your  note  has  much  vexed 
me,  because  I  know  the  opposing  parties  will  attribute  yoor 
non-attendance  to  a  conviction  that  you  cannot  defend 
your  valuation,  and  the  result  will  be  most  disastrous  to  its 
eventual  success.  Pray  manage  to  send  some  one  to  value 
Mr.  White*s  house,  and  also  to  support  your  view  of  the 
gas  works. 
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^  I  have  employed  Mr.  Rodgere  to  defend  the  rate  before         1857. 
the  bench,  and  enclose  you  his  note  from  which  yon  will      ^^^^ 
gather  what  moat  be  done.  «• 

^  Cannot  you  send  the  gas  engineer  at  Croydon  to  give 
useful  evidence,  also  Mr.  Fuller,  the  auctioneer,  to  speak  to 

value  of  White's  house. 

**  Tours  very  trulyy 

w  W.  Etebest.'' 

*'  P.  S.  Please  engage  the  gentleman  you  mention  on 

grand  stand  appeal." 

*<  Epsom,  20th  Dec  1852. 

''Dear  Sir,— The  appeals  of  Mr.  White  and  of  the 
Epsom  Gas  Company  against  the  Epsom  poor  rate  have 
been  adjourned  until  Monday  the  3rd  January  next:  I 
hope  that  day  will  be  convenient  to  you.  Will  you  have 
the  kindness  to  secure  the  attendance  for  that  day  of  the 
gendeman  of  whom  you  spoke  to  me,  if  you  think  his 
evidence  would  be  of  weight  as  regards  your  valuation  of 
the  gas  company. 

«  C.  Penfold,  Esq."  «*  Yours  truly, 

**  W.  Everest.'' 

«'  Epsom,  Jan.  6,  1853. 
«*  Dear  Sur, 

'*  Dorling  o.  Poor  Rate  of  Epsom. 
''This  appeal  is  fixed  for  the  first  case  on  Saturday 
morning.  Will  you  therefore  please  be  at  the  Sessions 
House  Nevrington  punctually  by  ^  past  9  o'clock  on  that 
morning,  and  have  the  kindness  to  apprise  Mr.  Lee  and 
the  other  gentiemaiu 

«  C .  Penfold,  Esq."  **  Yours  truly, 

«*  W.  Everest." 

The  plaintiff  accordingly  did  the  work  mentioned  in  the 
particulars  of  demand  The  defendant  afterwards  wrote  to 
the  plaintiff  as  follows  :-— 

vol*,  n. — ^H.  &  u  bxch. 
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1857.  "  Epsom,  Jan.  13,  1853. 

"  Dear  Sir, — Will  you  have  the  kindness  to  let  me  have 
at  your  earliest  convenience  an  account  of  your  charges  in 
relation  to  the  Epsom  appeal. 

"  Chas.  Lee,  Esq."  "Yours  truly, 

**W.  Everest.*' 

The  plaintiff  entered  the  account  in  his  ledger  agidnst 
the  parish  officers  and  sent  in  his  bill  to  them  and  sued 
them  for  the  amount,  but  afterwards  abandoned  that  action 
and  commenced  the  present  The  plaintiff,  who  was  a 
witness,  stated  that  he  had  no  communication  with  the 
defendant  except  as  attorney  for  the  parish  officers,  and  that 
on  the  occasion  when  Mr.  Rodgers  attended  st  the  sessions 
in  support  of  the  rate,  in  consequence  of  the  pTmnlliff  bemg 
clerk  to  the  magbtrates,  the  plaintiff  communicated  with 
Mr.  Rodgers. 

The  defendant's  counsel  submitted  that  the  &cts  did  not 
shew  any  liability  on  the  part  of  the  defendant,  who  only 
acted  as  attorney  for  the  parish  officers.  The  learned  Judge 
left  it  to  the  jury  to  say  whether  the  defendant  employed 
the  plaintiff  on  the  terms  that  the  defendant  was  to  be 
the  paymaster.  The  jury  found  a  verdict  for  the  plaintiff, 
and  leave  was  reserved  to  the  defendant  to  move  to  enter 
a  verdict  for  him. 

Bavill^  in  the  same  term,  obtained  a  rule  nisi  accordingly, 
against  which 

Kinglahef  Seijt,  and  T.  Jones  shewed  cause  in  last  Easter 
Term  (April  25). — ^The  defendant  b  liable  for  the  plaintiff's 
charges  in  this  action.  A  bailiff  may  recover  from  the 
attorney  in  the  cause  the  costs  of  executing  a  writ  of 
ca.8a.:  Maikev.  Mann  (a),  Watbanky.  Qttarterman(b);  even 
although  the  bailiff  was  not  specially  nominated  by  the 
attorney :  Brewer  v.  Jones  {cy  In  Walbanh  v.  Quartermany 
(a)  2  Exch.  608.  (()  8  C.  B.  94.  (c)  10  Exeh.  655. 
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Maule,  J^  said :   **  The  case  of  a  bailiff  is  more  like  that  of       1857. 
the  ofEicer  of  the  Court  than  that  of  a  witness.     The  incon- 
Tenience  would  be  prodigious  if  it  were  held  that  the  officer 
most  look  to  the  client  for  his  fees;  and  there  is  no  incon- 
^nience  in  the  other  course."    It  is  true  that  in  Robhu  ▼• 
Bridge  {a\  it  was  held  that  an  attorney  who  had  caused  a 
witness  to  be  subpoenaed,  without  any  express  contract,  and 
without  any  circumstances  from  which  a  special  contract 
could  be  implied,  was  not  liable  to  be  sued  by  the  witness 
for  his  expense ;  but  that  decision  proceeded  on  the  ground 
that  the  attorney  in  serving  a  subpoena  acted  as  the  mere 
agent  of  the  party  in  the  cause.    There  Lord  Abmger^  C.  B., 
m  delivering  the  judgment  of  the  Court,  said:  '*  He  does 
not  make  himself  liable  for  anything,  unless  it  is  for  those 
charges  which  he  is  himself  boimd  to  pay,  and  for  which  he 
makes  a  charge*    If,  therefore,  he  employs  a  stationer  to  do 
anything  for  which  he  makes  a  charge,  he  is  liable.''    This 
is  a  similar  case:  the  defendant  would  chaige  the  parish 
for  the  business  out  of  which  the  plaintiff's  claim  arises. 
Moreover,  it  appears  fixNn  the  correspondence  that  the 
defendant  meant  to  be  personally  responsible :  he  is  there- 
fore liable  even  thoi^h  he  expressly  contracted  as  attorney: 
Ex  parU  Hartop  (&>  Foster  v.  Blaiehek  (c>    [PoUoch^  C.  B., 
referred  to  FeniaU  v.  Nohet  (d).] 

BamU  and  Thrupp^  in  support  of  the  rule. — The  autho- 
rities cited  shew  that  though  an  attorney  may  be  liable  to  a 
buliff  whom  he  has  employed  to  execute  process,  he  is  not 
liable  for  the  expenses  of  a  witness  whom  he  has  subpoenaed, 
hi  Walbank  v.  Q^arterman  (e),  Maukf  J.,  said: — **  It  can 
scarcely  need  authorities  to  prove  that  the  attorney  is  the 

(a)  8  M.  &  W.  114.  (d)  7  Scott,  647. 

(()  12  Yes.  349.  («)  3  C.  B.  94. 

(c)  5  B.  &  C.  328. 

U  2 
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1857.        party  liable  to  the  officer.  The  case  of  a  witness  is  altogether 
^^7^      different"    That  distinction  was  recognized  in  Brewer  v. 
»•  Jones  (a).     An  attorney  who  subpoenas  a  witness  is  in  the 

same  situation  as  any  other  agent  acting  for  a  principal ;  ne 
is  not  liable  unless  he  expressly  binds  himself:  Robms  v. 
Bridge  (b).  In  this  case  the  plwntiff  was  not  subpoenaed, 
but  that  circumstance  makes  no  difference ;  he  was 
employed  to  give  evidence  on  the  appeal,  and  the 
previous  survey  was  in  order  to  qualify  him  for  that 
purpose.  Russel  v.  Reece{c)  was  an  action  agunst  an 
attorney  of  a  railway  company  who  contracted  as  such, 
but  managed  all  the  concerns  of  the  company,  there 
being  no  actmg  committee,  and  WOde,  C.  J.,  ruled  that 
the  attorney  was  not  personally  liable.  In  FendaJl  v. 
Nokis  (d),  there  was  some  evidence  that  the  attorney  was 
the  party  to  whom  the  credit  was  given.  \PoUockf  C.  R— 
Suppose  an  attorney  employs  a  person  to  make  researches 
with  reference  to  a  pedigree,  telling  him  that  it  is  required 
in  a  certain  cause  in  which  he  is  attorney,  who  is  liable  for 
the  expenses  ?]  Prim&  facie  the  client  would  be  liable,  the 
attorney  being  a  mere  agent.  Here  there  was  evidence 
that  the  plaintiff  looked  to  the  parish  officers  for  payment 
for  he  debited  them  in  his  books,  and  in  the  first  instance 
sent  in  his  bill  to  them.— They  then  aigued  that  there  was 
nothing  in  the  defendant's  letters  to  shew  that  they  con- 
tracted to  be  personally  liable.  On  this  point  they  cited 
Lewis  V.  Nicholson  («). 

Cur.  ado.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 
Bramwell,  6. — The  plaintiff,  an  architect  and  surveyor, 

(a)  10  Excb.  655.  {d)  7  Scott,  647. 

{h)  8  M.  &  W.  114.  (e)  IS  Q.  B.  60S. 

(c)  2  Car.  &  K.  669. 
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sought  by  this  action  to  recover  from  the  defendant,  an 
attorney,  a  compensation  for  his  time  and  trouble  in  quali- 
fying himself  to  give  evidence,  and  in  attending  to  give  and 
giving  evidence,  on  some  proceedings  in  which  the  parish 
oflScen  of  Epsom  were  parties.     The  fiu:ts  are  as  follows: — 
There  had  been  a  survey  and  valuation  of  the  parish  for 
the  purposes  of  rating,  and  the  proceedings  questioned  the 
rates  made  on  the  basis  of  that  valuation.    It  was  thought 
desirable  that  the  evidence  of  the  valuer  should  be  sup- 
ported by  some  competent  witness,  and  the  defendant,  at 
the  desire  and  with  the  authority  of  the  parish  officers, 
wrote  to  the  valuer  to  secure  the  services  of  some  person 
for  that  purpose.    The  valuer  accordingly  communicated 
with  the  plainti£^  who,  to  qualify  himself  to  give  evidence, 
examined  the  premises  in  respect  of  which  there  was  the 
litigation,  and  afterwards  gave  evidence  as  to  their  value. 
It  is  to  recover  a  compensation  for  this  the  action  is  brought 
The  plaintiff  entered  his  account  in  his  books  against  the 
parish  officers,  sent  in  his  bill  to  them,  and  sued  them,  but 
&r  some  reason  abandoned  that  action  and  commenced  the 
present     He  clearly  considered  them  therefore  and  not  the 
defendant  as  his  debtors,  and  he  stated  in  his  evidence  that 
he  had  no  communication  with  the  defendant  except  as 
attorney  of  the  parish  officers;  and  in  one  case,  where  in 
consequence  of  the  defendant  being  clerk  to  the  magis- 
tiates  before  whom  it  was  heard  he  did  not  appear  but 
mother  attorney  did,  the  plaintiff  communicated  with  him. 
The  question  was  left  to  the  jury,  who  found  for  the  plain- 
tiff, but  we  are  of  opinion  there  was  no  evidence  in  support 
of  that  finding  and  that  the  defendant's  rule  to  enter  a 
verdict  pursuant  to  leave  reserved  must  be  made  absolute. 

It  b  a  clear  rule  that  where  a  person  is  professedly 
acdng  as  agent  for  another  the  principal  is  bound  and  not 
the  agent  Now  an  attorney  is  in  that  position.  He  is  the 
agent  of  his  client,  and  is  acting  for  him.     The  authorities 
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1857.        are  to  that  effect :  JRoHnsy.  Bridge  (a),  HartopY.Jtiches{b), 
^"^"[^^      per  Maukf  J.  (c).    It  is  clear  that  according  to  those  caacs 

V.  the  defendant  would  not  have  been  liable  had  he  merely 

Ete&sst.  '' 

subpoenaed  the  plaintiff:  can  it  make  any  difference  that 
the  plaintiff  attends  without  subpoena,  or  that  to  make  his 
attendance  useful  he  previously  surveys  the  premises  ?  Is 
the  defendant  thereby  liable,  not  only  for  the  previous 
labour  of  surveying  but  also  for  the  attendance  to  give 
evidence,  or  is  he  liable  for  the  former  part  and  the  parish 
officers  for  the  latter  ?  We  think  not  It  is  undoubtedly 
more  convenient  that  the  engagement  of  the  witness  should 
be  supposed  to  be  with  the  party  rather  than  with  the 
attorney.  The  attorney  may  die,  or  be  changed,  before 
the  witness  has  finished  the  entire  duty  of  qualifying  him- 
self to  give  evidence  and  giving  it.  Then  suppose  he  gives 
unfisur  evidence,  dishonestly  suppressing  something  for  the 
benefit  of  the  party,  or  does  not  properly  qualify  himself  by 
the  previous  survey  which  he  has  undertaken,  and  thereby 
the  party  sustains  a  loss,  who  is  to  sue  him  for  breach  of 
duty,  the  party  or  the  attorney,  for  the  engagement  most 
be  taken  to  be  with  him  if  he  is  to  pay  for  its  performance. 
We  are  of  opinion  therefore  that  prima  focie  the  party, 
and  not  the  Bttomey,  is  liable  for  such  a  claim  as  the 
present  No  doubt  it  is  competent  to  the  parties  to  arrange 
otherwise  and  it  was  said  that  they  had  done  so,  and  that 
the  defendant's  letters  shewed  that  he  was  to  be  personally 
liable.  But  we  are  of  opinion  that  is  not  so,  and  that  the 
letters  are  entirely  consistent  with  the  general  presumption 
that  he  was  acting  merely  as  attorney  or  i^nt:  and 
indeed,  in  this  case,  the  plaintiff  had  put  his  own  inter- 
pretation on  these  letters,  and  we  think  correctly,  that  the 

parish  officers  were  his  debtors. 

Rule  absolute. 

(a)  3  M.  &  W.  114.  (&)  2  M.  &  SeL  4as. 

(c)  3  C.  B.  96. 
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T 


L1NDU8  w.  Melrobe  and  Others.  junt  12.  AA^A4^/py 


HE  declaration  stated  that  the  defendants,  on  the  3l8t  The  following 
December,  1856,  by  their  promissory  note  now  overdue^  S^^ngned 
promised  to  pay  to  one  Frederick  Shaw,  or  order,  the  sum  J^  ^^  j^ 
of  600i  three  months  after  date.     And  the  defendants  then  ^'^}^: 

pan J I incor- 

delivefed  the  said  note  to  the  said  F.  Shaw,  who  indorsed  {j^^ii^J^? 
the  same  to  the  plaintiff;  but  the  defendants  did  not  pay  ^^*y»  "^^  y^^® 
the  same.  c  47,  and 

-_-,  coixntorngned 

Plea. — The  defendants  say  that  the  said  alleged  note  is  by  the  secra- 
not  their  note  as  alleged. — Issue  thereon.  Company— 

At  the  trials  before  Channell,  6.,  at  the  Middlesex  sittings  Dee°3ri856. 
m  the  present  Term,  it  appeared  that  the  defendants  were  2^7^"e"i^' 
three  directors  of  a  Joint   Stock  Company,  established  jointly  promise 

*      •' '  to  pay  S. ,  or 

under  the  19  &  20  Vict  c.  47,  with  limited  liability,  and  order,  six  hun- 

\  ''  dred  pounds 

called  **  The  London  and  Birmingham  Iron  and  Hardware  for  valoe  re- 

ceived  in  stocKi 

Company,  limited ;"  and  that  one  F.  Shaw,  who  had  carried  on  account  of 

,      •  •  1       .  ij  ^     ^L     rn  tbeLondonand 

on  bnsmess  as  an  ironmonger,  having  sold  to  the  Company  Birmingham 

his  stock  in  trade,  the  defendants  in  payment  thereof,  Jare^com-' 

sigDed  and  delivered  to  F.  Shaw  the  following  promissory  [^^^^7^!^ 

note,  which  was  countersigned  by  the  secretary  of  the  ![**no^*Mf*" 

Comnany.—  •'"^  °°*  °°  ™ 

*      •'*  directors  who 

'<  £600.  '<  London,  December  31st,  1856.       signed  it. 

''Three  months  after  date  we  jointly  promise  to  pay 

Bfr.  Frederick  Shaw,  or  order,  six  hundred  pounds  for 

▼alae  received  in  stock  on  account  of  the  London  and 

Birmingham  Iron  and  Hardware  Company,  Limited. 

Payable  at  the  London  _         _ .  , 

James  Melrose, 
Joint  Stock  Bank  Company, 


«  .  «        *^         .  rr  ^.S^.   Wood,  V  8 

Jrnnces  St.,  Mansion  House,  t  1     tt     •  ^ 


f 


_ ,   .     _  _  John  Harris, 

Edwin  Gaess,  Secty- 

(Indoraed)     F.  Shaw." 


? 
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1857.  It  was  objected,  on  the  part  of  the  defendants,  that  they 

^l^^^      ^ere  not  personaUy  liable  on  the  note,  and  that  it  only 
^  ••    ^      boond  the  Company.   The  learned  Judge  directed  a  verdict 

for  the  plaintiff,  reserving  leave  to  the  defendants  to  move 

to  enter  a  verdict  for  them. 
Bavin  having  obtained  a  rule  nisi  for  that  purpose, 

Montagu  Chambers  and  Mamthf  now  shewed  caose. — 
The  question  depends  on  *<The  Joint  Stock  Companies 
Act,  1856"  (19  &  20  Vict  c.  47>     By  section  13,  upon 
registration  of  the  memorandum  of  association,  the  share- 
holders become  a  body  corporate.    By  section  43,  ''A 
promissory  note  or  bill  of  exchange  shall  be  deemed  to 
have  been  made,  accepted,  or  indorsed  on  behalf  of  any 
Company  registered  under  this  Act,  if  made,  accepted,  or 
indorsed  in  the  name  of  the  Company  by  any  person 
acting  under  the  express  or  implied  authority  of  the  Com- 
pany."   This  promissory  note  is  not  made  in  the  name  of 
the  Company  but  of  the  directors :  it  is  '*  we^  that  is,  the 
directors,  <<  jointly  promise  to  pay."    It  may  be,  that  this 
being  a  Company  with  limited  liability,  the  payee  of  the 
note  preferred  the  unlimited  responsibility  of  three  of  the 
directors.     The  only  difference  between  this  case  and 
Healey  v.  Story  (a)  is,  that  there  the  directors  jointly  and 
severally  promised  to  pay.   AUerson,  B.,  there  said : — ^*  The 
plain  grammatical  meaning  of  the  words  i%  *  we  jointly  pro- 
mise and  we  severally  promise,'  that  is  to  say,  we  personaUy 
promise."    Here  the  absence  of  the  word  ** severally"  may 
be  explained  by  the  supposition  that  the  directors  may  have 
been  willing  to  incur  the  responsibility  with   the  others, 
though  not  alone.    In  Penkiml  v.  ConneU{b)  the  defendant, 
a  director  of  a  Joint  Stock  Company,  together  with  three 
other  directors,  signed  the  following  promissoiy  note: — 
(a)  3  Exch.  3.  (b)  5  Exch.  dSl. 
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"  We,  the  directors  of  the  Royal  British  Bank  of  Australia, 
for  ourselves  and  the  other  shareholders  of  this  Company, 
jointly  and  severally  promise  to  pay  H.  W.  the  sum  of  200IL  v. 

for  value  received  on  account  of  the  Company;"  and  this 
Court  refused  to  stay  the  proceedings  under  the  Winding- 
up  Act,  11  &  12  Vict  c.  45,  &  73,  on  the  ground  that  it 
was  not  the  note  of  the  Company,  but  one  on  which  the 
defendant  was  personally  liable.  In  Allen  v.  ITu  Sea  Fire 
and  life  Assurance  Company  {a)y  the  instrument  signed  by 
the  directors  did  not  contain  any  promise  by  them  to  pay, 
but  only  a  direction  to  the  cashier  to  charge  the  funds 
of  the  Company  in  &vour  of  the  person  named ;  and  the 
question  was  whether  it  operated  as  a  promissory  note,  for, 
if  80,  it  could  only  bind  the  Company.  [Channel^  B., 
referred  to  Aggs  v.  Nicholson  (ft).]  There  the  directors 
"by  and  on  behalf  of  the  Society"  promised  to  pay.  No 
doubt,  the  43rd  section  of  the  19  &  20  Vict  c.  47«  was 
expressly  firamed  to  obviate  the  conflict  of  decision  which 
arose  upon  the  language  of  the  7  &  8  Vict  c.  1 10,  s.  45. 
That  Act  required  that  the  note  should  be  made  by  and  in 
the  names  of  two  of  the  directors  of  the  Company^  and 
dionld  be  expressed  to  be  made  by  them  on  behalf  of  the 
Company.  By  the  19  &  20  Vict  c.  47,  the  note  is  to  be 
made  ot  Ihe  name  of  the  Company  by  any  person  acting 
under  the  express  or  implied  authority  of  the  Company. 
[Channettf  B. — It  may  be  read  thus: — **  We  promise  to  pay 
on  account  of  the  Company,  for  value  received.'^  The 
words  will  have  effect  if  read  according  to  their  ordinary 
construction,  and  therefore  ought  not  to  be  transposed. 
Besides,  it  is  not  enough  to  say  **  we  on  account  of  the 
Company  promise  to  pay,'*  for  the  Act  requires  that  the 
note  should  be  made  in  the  name  of  the  Company.  This 
note,  not  being  in  conformity  with  the  requisites  of  the 
(a)  9  C.  B.  574.  Qi)  1  H.  &  N.  165. 
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1857.       ^'^U  will  not  bind  the  Company,  for  they  can  only  be  made 
^TT''^^      liable  by  a  contract  under  their  corporate  seal,  or  in  the 
V.  mode  prescribed  by  the  Act. 

liaLRMB. 

BoviU  and  J.  Brmon,  in  support  of  the  rule.— The 
question  is,  first,  whether  the  directors  who  signed  the  note 
intended  to  bind  themselves  or  the  Company ;  and  secondly, 
if  they  intended  to  bind  the  Company,  whether  they  have 
used  sufficient  words  for  that  purpose.  It  is  evident  that 
the  directors  never  intended  to  bind  themselves,  for  the 
consideration  for  the  note  was  stock  supplied  to  the  Com- 
pany, and  the  note  is  coimtersigned  by  the  secretary  of 
the  Company.  Then,  with  respect  to  its  language,  the 
words  **  on  account  of  the  Company,**  should  be  read  ^  on 
behalf  of  the  Company.**  Siarjf  v.  Heal^  (a)  jnxMseeded 
on  the  ground  that  the  defendants  jointly  and  uveratty 
promised.  In  Penkml  v.  C(mnen{b)  the  note  was  also 
joint  and  severaL  [BramweU^  6.,  referred  to  Madae  ▼. 
Sutherland  (c).]  In  Alien  v.  The  Sea  Fire  and  Life  Amsut- 
once  Company  (d),  the  note  contained  the  words  *'on  account 
of  the  corporation,**  and  that  was  held  to  bind  the  Com- 
pany. Aggs  V.  Nicholson  (e)  is  also  an  authority  in  frvoor 
of  the  defendants.  The  language  of  the  43rd  section  of 
the  19  &  20  Vict  c  47,  is  not  materially  difiejrent  from  that 
of  the  7  &  8  Vict.  c.  110,  s.  45. 

Pollock,  C.  B. — The  rule  must  be  absolute.  The 
question  is,  what  is  the  meaning  of  this  instrument,  refer- 
ence being  had  to  the  law  and  the  £Eicts  proved  I  am 
of  opinion  that  the  expression  ''for  value  received  in  stock" 
was  meant  to  indicate   the  sort  of  consideration  which 

(a)  S  Exch.  8.  (d)  9  C.  B.  574. 

(b)  5  Exch.  381.  (e)  1  H.  &  N.  165. 

(c)  3  E.  &  B.  37. 
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passed  wiih  leference  to  the  Dote,  and  that  these  words 
ought  to  be  read  as  if  they  were  in  a  parenthesis*  Then, 
aoooiding  to  all  the  roles  of  constmction,  they  may  be  taken  «. 

Mbleosb. 

oat,  and  the  instrument  read  thus: — ^'^ Three  months  after 

date  we  jointly  promise  to  pay  Mr.  Frederick  Shaw,  or 

order,  six  hundred  pounds,  on  account  of  the  London  and 

Birmingham  Iron  and  Hardware  Company."    This  pro- 

misBoiy  note  cannot  bind  at  once  the  individual  directors 

and  the  Company  for  which  they  were  acting  as  agents ;  and 

the  question  is,  what  is  the  most  reasonable  construction  to 

be  put  upon  it  ?    When  the  matter  comes  to  be  examined 

and  presented  in  the  way  which  the  learned  counsel  have 

ably  done,  though,  no  doubt,  there  are  considerations  which 

apparently  operate  one  way  and  arguments  which  support 

either  propoaition,  I  entertain  no  doubt  that  this  instrument 

was  drawn  by  the  directors  on  behalf  of  the  Company,  and 

that  they  are  not^  peiBonally  liable.     The  cases  which  have 

been  cited  do  not  throw  any  great  light  on  the  subject,  but 

I  oonnder  every  one  was  correctly  decided,  and  indeed 

coidd  not  well  have  been  decided  otherwise.    The  question 

beio^  substantially,  whether  we  are  to  eonrider  this  as  the 

note  of  the  Company  or  of  the  directors  who  signed  it, 

on  reading  the  instrument  as  I  have  sc^gested,  and  looking 

to  the  surrounding   circumstances,  I  entertain  not  the 

slightest  doubt  that  in  tstct  it  was  intended  as  the  note 

of  the  Company,  and  in  law  ought  to  be  so  construed. 

Bramwell,  B. — ^I  am  of  the  same  opinion.  The  statute 
does  not  prescribe  any  particular  form  in  which  a  note  is 
to  be  drawn ;  but  it  is  enough  if  it  purports  to  bind  the 
Company,  and  is  made  by  some  person  competent  to  bind 
tbe  Company.  Then,  does  this  note  purport  to  bind  the 
C<nDpany  ?  for,  if  so,  it  does  not  purport  to  bind  the  direc- 
tOTB  personally.     What  was  really  intended,  no  one  can, 
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under  the  circumstaDceSy  have  any  doubt;  and  the  questioD 

ist  whether  the  words  used  will  enable  us  to  say  that  the 

»•  intention  has  been  carried  out    If  the  words  had  been, 

Mblbosb.  -^ 

*'  Three  months  after  date  we  jointly  promise  to  pay  Mr. 

Frederick  Shaw  six  hundred  pounds  for  value  received  by 
the  Company,"  and  it  had  been  signed  by  three  directors 
and  countersigned  by  the  secretary,  I  am  by  no  means  sure 
that  it  would  not  have  bound  the  Company,  although  it  did 
not  state  that  it  was  made  *'  on  account  of  the  Company." 
It  is  not,  however,  necessary  to  decide  that  point,  because 
here  we  have  the  words  '*for  value  received  in  stock."  I 
agree  with  the  Lord  (Hhief  Baron  that  those  words  ought 
to  be  read  in  a  parenthesis,  for  if  not,  the  instrument  would 
stand  thus : — <*  for  value  received  in  stock  by  us  on  account 
of  the  Company.**  Then,  if  we  suppose  a  personal  liability 
on  the  part  of  the  directors,  there  would  be  a  promise  by 
them  to  pay  for  value  received  on  account  of  the  Company, 
and  the  note  would  be  bad  on  the  fiice  of  it  as  shewing 
a  consideration  to  the  Company  and  not  to  the  directors. 
Therefore  we  must  read  in  a  parenthesis  the  expression 
'*for  value  received  in  stock,**  in  which  case  there  is  an  end 
of  all  difficulty;  or  if  the  words  ''on  account  of  the  Com- 
pany" refer  to  ''value  received  in  stock,"  then,  inasmuch 
as  that  is  not  value  received  by  the  defendants  but  by  the 
Company,  the  Company  are  bound  So,  that  in  either 
view  the  note  is  not  binding  on  the  defendants  personally. 

Channbll,  B. — I  entertained  some  doubt  in  the  course 
of  the  argument,  but  have  arrived  at  the  conclusion  that  the 
rule  ought  to  be  absolute.  Although  the  decided  cases  may 
assist  in  throwing  some  light  on  the  subject,  the  question 
really  depends  on  the  construction  of  the  note.  The  three 
defendants  signed  the  note  as  directors;  and  the  question 
is  whether,  under  the  circumstances,  they  signed  it  with 
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intent  to  bind  themselves  or  the   Company.      Without 

saying  that  under  all  circumstances  the  words  *'  on  account 

of*  are  equivalent  to  <'on  behalf  of,"  I  think  that  the  »• 

Mblbobb. 
defendants  purport  to  bind  the  Company.    If  the  words 

"for  value  received  in  stock**  be  read  in  a  parenthesb, 

all  doubt  is  removed;   or  if  the  words  ''on  account  of 

the  Company*'  be  read  "we  jointly  promise  on  account 

of  the  Company,**  in  like  manner  there  is  an  end  of  the 

question. 

Rule  absolute. 


Hill  v.  Balls.  Jum  12. 

VyASK — ^The  declaration  stated  that  the  defendant  was  A  deolantion 
possessed  of  a  certain  horse,  and  the  said  horse  was  afflicted  defendant  was 
with  a  certain  infectious  disease,  to  wit,  the  glanders ;  yet  E^I^TSficted 
the  defendant,  well  knowing  the  said  horse  to  be  afflicted  SJI^S?]^^;^ 
with  the  said  disease,  caused  the  said  horse  to  be  sold  .wit,  the  glan- 

derBpindknow- 

hy  auction  at  a  certain  horse  repositoiy ;  and  the  plaintiff,  ingtbe bona 
beueving  the  said  horse  to  be  in  a  healthy  state  and  condi-  with  the  nud 

diseate,  canted 

tion,  became  the  purchaser  of  the  said  horse  at  the  said  sale,  the  hone  to  be 

and  paid  therefcHre  a  laige  sum  of  money,  to  wit,  the  sum  at  a  oertam 

of  six  pounds  ten  shillings;  and  by  reason  of  the  diseased  ^^^  i^^ 

state  and  condition  of  the  said  horse  the  same  was  utterly  ^^^^' 

worthless  to  the  plaintiff,  and  the  plaintiff  necessarily  paid  J^^^^i^L 

certain  money,  to  wit,  the  sum  of  two  pounds  ten  shillings  to  ^  pnrehaier, 

a  veterinary  surgeon  for  examining  the  said  horse  and  report-  fore  02.  lOi., 

and  by  reaton 

rag  as  to  its  state  and  condition ;  and  in  consequence  of  the  of  the  diseased 
said  hone  being  put  into  a  stable  of  the  plaintiff's,  wherein  hone^be  sune 

was  worthless 
to  the  plaintifi; 
•ad  the  plamtiff  paid  '2L  lOt.  to  a  Teterinanr  loiveon  for  eiamining  the  said  hone ;  ana  in  con- 
yS^^Pc^  of  the  hone  being  put  into  a  stable  wiUi  another  horse  of  die  plaintiff's,  the  said  other 
hone  becsme  infected  and  died. — Held,  that  the  dechuration  disclosed  no  cause  of  action. 

Per  Martin,  B.,  and  BramweB,  B.,  that  it  is  not  illeffal  to  sell  a  irlandered  horse ;  dubiUnte 
iVflodCB. 

A  hone  repository  is  not  necessarily  a  pnblie  and  open  place  within  the  meaning  of  these 
wwdsiathe  I0&  17  Viet  c.  62,  s.  1. 
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1857.        ^  certain  other  horse  of  the  plaintiff's  of  great  value,  to  wit, 

^'"""^      of  the  value  of  fifty  pounds,  then  was,  the  said  Uet  men- 

»•  tioned  horse  of  the  plidntiff  became  infected  with  the  said 

Balls. 

disease  and  of  the  said  disease  died,  and  the  plaintiff  was 
forced  and  obliged  to  pay  a  large  sum  of  money,  to  wit,  the 
sum  of  ten  pounds  in,  and  about  endeavouring  to  cure 
the  said  last  menti<Hied  horse  of  the  said  disease,  &c 
Demurrer  and  joinder. 

Saymond,  in  support  of  the  demurrer  (a). — ^It  may  be 
conceded  that  knowmgly  to  expose  a  person  affected  with  a 
contagious  and  dangerous  disease  in  a  public  place  is  a  public 
nuisance.  [Pollock,  C.  R,  refeired  to  Bex  ▼•  VantandSb  {5) 
and  Rex  ▼•  Burnett  (c).]  So,  also  to  bring  a  horse  infected 
with  the  glanders  into  a  public  place  may  be  a  nuisance 
and  punishable  at  common  law,  as  was  held  in  Begina  y. 
HenMon{d)^  or  under  the  statutes  11  &  12  Vict.  &  107,  and 
16  &  17  Vict.  c.  62,  which  are  continued  by  19  &  20  Vict 
c.  101.  But  the  declaration  in  the  present  case  does  not 
shew  any  cause  of  action;  there  is  no  allegation  that  there 
was  any  fraud  or  &lse  representation  at  the  sale.  It  is 
consistent  with  the  declaration  that  the  plaintiff  was  told 
by  the  defendant  that  the  horse  was  glandered  when  he 
bought  it.  Again,  there  is  no  statement  that  the  auction 
was  in  a  public  place  or  a  nuisance  to  the  public;  the  sale 
may  have  taken  place  in  a  repository  for  the  sale  of  diseased 
horses.  If  the  defendant  did  illegally  expose  the  borBe,  it 
is  not  shewn  that  the  plaintiff  suffered  any  damage  from 
the  exposure ;  the  plaintiff  therefore  can  only  sue  for  the 
penalty  under  the  statute.  There  is  no  reason  why  a  horse 
having  an  infectious  disease  should  not  be  sold. 

(a)  Easier  Term,  Maj  4.  Be-  (&)  4  M.  &  SeL  73. 
fore  PoQock,  C.  B.,  Martin,  B.,  (c)  4  M  &  Sel.1272. 
BramweUy  B.,  and  ChameU,  B.  {d)  1  Dears.  C.  C.  34. 
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Hayes^  Seijt,  in  sapport  of  the  declaratioiL — ^The  bringing  1867. 
a  hozse  infected  with  the  glanders  into  a  pablic  place,  to  ^^"hJ^^ 
the  danger  of  infecting  the  Queen's  subjects,  constitutes  a  ^' 
misdemeanor  at  common  law :  Beffina  v.  Henson  (a).  The 
declaration  states  that  the  defendant,  well  knowing  the  horse 
to  be  80  afiiected,  caused  the  horse  to  be  sold  bj  auction  at 
a  horse  reporitoiy,  which  is  in  its  nature  a  public  place  where 
other  horses  are  bought.  In  May  v.  Burdeti  (b),  it  was 
held  that  a  person  who  keeps  a  dangerous  animal,  as  a 
monkey,  accustomed  to  bite  and  attack  mankind,  with  know- 
ledge that  it  is  dangerous,  is  prim&  facie  liable  to  an  action  at 
the  suit  of  any  perscm  injured  by  such  animal  without  any 
ayerment  in  the  declaration  of  negligence  or  deiault  in  the 
securing  or  taking  care  of  it.  Here,  in  order  to  render 
the  defendant  respcmsible  for  the  injury  occasioned  to  the 
plaintiff  by  the  communication  of  the  disease,  it  is  only 
necessary  to  shew  that  he  knowingly  sold  to  the  plaintiff 
the  horse  which  communicated  the  disease  to  the  plaintiff's 
horse.  In  Leame  v.  Bray  (e).  Lord  EUenbarough  said, — ^  If 
I  put  in  motion  a  dangerous  thing,  as  if  I  let  loose  a 
dai^erons  animal,  and  leave  to  hazard  what  may  happen, 
and  mischief  ensue  to  any  person,  I  am  answerable  in  tres- 
pass," A  &ir  meaning  must  be  given  to  the  declaration* 
To  read  it  as  if  it  was  consistent  with  the  allegations  con- 
tained in  it,  that  the  plaintiff  was  told  that  the  horse  was 
ghindered,  is  to  construe  it  with  the  strictness  which  a 
special  demurrer  might  have  justified,  but  which  is  out  of 
place  at  the  present  day. 

Raymxmd^  in  reply. — The  damage  complained  of  did  not 
arise  necessarily  from  the  act  of  the  defendant.  The  plain- 
tiff was  under  no  obligation  to  buy  the  horse :  he  did  so 

(a)  1  Dears.  C.  C.  24.  (6)  9  Q.  B.  101. 

(c)  3  East,  593,  595. 
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1857.  voluntarily.  In  order  to  render  the  defendant  liable  in  the 
present  action^  it  is  not  enough  to  shew  that  the  defendant 
might  have  been  indicted  for  a  public  nuisance,  if  the 
plaintiff,  by  his  own  wilful  act,  contributed  to  the  damage 
which  resulted  to  himself:  Caswell  v.  fFarA  (a). 

Cur.  adv,  vulL 

Pollock,  0.  B.,  now  said. — The  Court  are  all  of  opioion 
that  the  declaration  is  bad,  inasmuch  as  it  does  not  set 
forth  facts  which  constitute  a  cause  of  action  against  the 
defendant.  It  states  that  the  horse  was  glandered;  that 
the  defendant  knew  it,  but  the  plaintiff  did  not;  that 
the  defendant  sold  the  horse  to  the  plaintiff: — ^without any 
allegation  that  there  was  any  fidse  representation  or  fraud, 
or  warranty.  My  teamed  brothers  are  of  opinion  that  the 
declaration  does  not  disclose  a  cause  of  action  so  as  to 
justify  us  in  giving  judgment  for  the  plaintiff.  I  enter- 
tained some  doubt  on  the  subject,  because  I  think  it 
questionable  whether  the  sale  of  a  glandered  horse  b  not 
in  itself  an  illegal  act  But  looking  at  the  form  of  the 
declaration,  I  am  not  prepared  to  dissent  from  the  opinion 
which  my  brothers  have  formed ;  and  there  must  therefore 
be  judgment  for  the  defendant 

Martin,  B. — This  was  a  demurrer  to  a  declaration.  The 
material  facts  alleged  were,  that  the  defendant  was  possessed 
of  a  horse  which  he  knew  had  the  disease  of  glanders;  that 
he  caused  it  to  be  put  up  for  sale  by  auction  at  a  bone 
repository,  and  the  defendant  purchased  it  believing  it  to 
be  sound,  and  sustained  dami^;e8  in  consequence  of  his 
becoming  possessed  of  it  The  arguments  in  support  of 
the  declaration  were,  first,  that  by  the  statute  16  &  17  Vict, 
c.  62,  continued  by  19  &  20  Vict  c  101,  it  was  illq;al  to 

(a)  5  £.  &  B.  849. 
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sell  a  glandered  horse ;  but  this  is  not  so,  it  is  illegal  know-        1867. 
iogly  to  bring  or  attempt  to  bring  a  glandered  horse  for      "^^"^^ 
8ale  into  any  market,  fair  or  other  open  or  public  place  9. 

where  animals  are  commonly  exposed  for  sale ;  but  there  is 
nothing  in  the  statute  to  prohibit  the  simple  sale  of  such  a 
hone,  and  there  is,  I  think,  nothing  in. this  declaration  to 
shew  that  this  horse  was  brought  to  such  a  place  to  be  sold. 
It  is  alleged  that  he  was  caused  to  be  sold  by  the  defendant 
by  auction  at  a  horse  repository ;  but  there  does  not  seem 
to  me  a  sufficient  allegation  that  this  place  was  such  pro- 
hibited  place.  The  place  contemplated  by  the  statute  is, 
spparently  a  place  open  for  the  public  to  sell  and  buy 
horses;  such  auction  marts  asTattersall's  or  Aldridge's  may 
be  such  places;  but  a  horse  repository  is  not  necessarily 
such  a  place,  and  for  all  that  appears  in  the  declaration, 
it  may  have  been  a  place  intended  for  the  sale  of  diseased 
harses.  There  was  no  authority  of  any  kind  cited  to  shew 
that  it  is  illegal  at  common  law  to  sell  a  glandered  horse. 
Sorely  such  a  horse  may  be  sold  for  the  purpose  of  being 
destroyed;  the  skin  must  be  worth  something,  and  I  am 
not  aware  that  the  carcase  is  not  useful  for  the  ordinary 
purposes  to  which  horse  flesh  and  the  other  parts  of  the 
dead  horse  are  used.  The  case  of  Begina  v.  Henson  (a)  was 
relied  on,  but  the  offence  there  was  the  taking  the  diseased 
horse  into  a  public  market;  and  there  is  nothing  in  the 
case  to  shew  that  the  simple  sale  of  such  a  horse  is  illegal. 
The  only  other  case  cited  was  May  v.  BurdeU  {b\  but  I  do 
not  think  the  principle  of  it  bears  upon  the  present ;  for  it 
is  quite  conristent  with  every  thing  averred  in  this  declara- 
tion, that  the  defendant  told  the  auctioneer  that  the  horse 
was  glandered  and  to  sell  him  as  such;  and,  indeed,  that 
the  plaintiff  may  have  been  so  told,  but  that  relying  upon 

(a)  1  Dem.  C.  C.  24.  (ft)  9  Q.  B.  101. 

VOL.  n. — ^N.  8.  X  Excn. 
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1857.  his  own  jadgment  he  believed  the  hone  was  soand  and 
"^^^^^  bought  him,  notwithstaDding  he  had  notice  that  the  horse 
_  ^'  was  unsound* 

Balls. 

The  declaration  is  in  form  to  me  entirely  new,  and 
without  the  least  desire  to  return  back  to  the  system  of 
special  demurrers,  I  think  that  when  there  is  a  well  known, 
plain,  simple,  and  intelligible  form  for  stating  causes  of  action 
in  respect  to  sales  of  animals  any  deviation  fiom  it  ought  to 
be  narrowly  watched,  otherwise  one  meaning  will  be  alleged 
to  belong  to  pleadings  when  they  are  demurred  to^  and 
another  when  the  issues  joined  upon  them  are  being  tried 
at  nisi  prius.  In  my  view  of  the  law,  when  there  is  no 
warranty  the  rule  ''caveat  emptor*  applies  to  sales,  and 
except  there  be  deceit,  either  by  a  fraudulent  conceafanent 
or  fraudulent  misrepresentation,  no  acdon  for  unsoundness 
lies  by  the  vendee  against  the  vendor  upon  the  sale  of  a 
horse  or  other  animal. 

Bramwell,  6. — I  understand  the  plaintiff  to  make  his 
case  thus : — ^The  defendant  did  an  unlawful  act  and  that  act 
caused  me  damage.  Now  the  act  of  the  defendant,  stated 
by  the  plaintiff,  and  supposed  to  be  unlawful,  is  causing 
the  horse  to  be  sold  by  auction  at  a  horse  repository, 
the  horse  bemg  glandered  and  the  defendant  knowing  it 
I  am  of  opinion  that  this  shews  no  ill^ality  within  the 
statute,  as  I  think  '<  the  public  place**  in  the  16  &  17  Viot 
c.  62,  s.  1,  means  a  place  to  which  the  public  has  a  right 
to  come,  as  a  fair  or  market,  which  this  horse  repository 
is  not  stated  to  be,  and  probably  was  not  For  a  similar 
reason  I  think  no  offence  at  common  law  is  shewn.  I 
know  of  no  prohibition  of  merely  selling  a  glandered  horse. 
But  assuming  that  the  declaration  shews  an  unlawful  act,  I 
am  also  of  opinion  that  no  damage  is  stated  flowing  fiom  it. 
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Tbe  damage  b  stated  thus  :—'<  The  plaintiff  believing  the  X857. 
hone  to  be  healthy  bou^t  and  paid  for  if,  and  the  same 
was  worthless^  and  the  plaintiff  paid  for  a  veterinaiy  sur- 
geon examining  it,  and  put  it  in  a  stable  whereby  tmother 
honebectoie  iofected,  and  the  plaintiff  paid  for  endeavoor^ 
ing  to  cure  it"  It  b  to  be  observed  that  consistently  with 
this,  the  defendant  may  have  told  the  plaintiff  that  the 
horse  was  glandered.  But  my  brother  Bhye^  so  indignantly 
says^  that  that  remark  suits  rather  the  days  of  special  de^ 
murrers  than  the  present  timci  that  I  will  assume  merely 
that  the  defendant  committed  no  fraud ;  though  I  do  not 
see  why,  if  this  action  is  maintainable,  it  would  not  be, 
though  the  defendant  had  told  the  plaintiff  the  hone  was 
glandered,  as  the  act  of  exposing  to  sale  would  have  been 
equally  ill^al,  and  the  damage  would  as  much  have  resulted 
from  it.  But  how  does  the  damage  flow  from  the  act  com*- 
plained  of?  In  truth  it  all  flows  fit)m  the  plaintiff's  buying 
the  horse,  and  dealing  with  it  as  he  did.  Had  he  not  bought 
it,  he  would  have  sustained  none  of  the  losses  he  complains 
o£  Having  bought  it,  had  he  thought  fit  at  once  to  kill  it, 
he  would  have  sustained  no  loss  but  his  fint  loss.  But  his 
buying  it  and  dealing  with  it  as  he  did  are  entirely  his  own 
acts,  and  not  the  result  in  any  sense,  certainly  not  the 
natural  or  necessary  result,  of  any  act  of  the  defendant 
The  plaintiff  therefore,  in  my  opinion,  fails  in  both  his  pro* 
positions,  and  there  must  be  judgment  for  the  defendant. 

But  it  may  be  said,  that  though  no  indictable  offence  is 
shewn,  yet,  that  a  sale  of  a  glandered  horse  by  a  person 
knowing  it  to  be  so,  gives  a  right  of  action  to  a  buyer  ignorant 
of  the  defect  In  considering  this,  it  is  to  be  borne  in  mind 
that  no  fi^ud  of  any  sort  is  to  be  assumed,  no  suppression 
of  the  marks  of  the  disease  or  other  falsity  or  concealment ; 
and  it  is  said,  that  if  this  were  not  so,  many  things  with  most 
mischievous  defects  not  apparent  might  be  knowingly  sold 

X  2 
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to  innocent  purchaseTB.  But  in  truth  the  buyer  knows  of 
the  possible  existence  of  the  defects,  or  he  does  not  If  he 
does  he  has  no  right  of  complaint,  if  he  chose  to  purchase 
without  a  warranty ;  and  if  he  does  not,  he  ought  not  to 
be  any  better  off  for  his  ignorance.  In  short  the  rule  ^caveat 
emptor**  as  reasonably  applies  to  the  sale  of  a  glandered 
horse  as  to  any  other  case.  I  am  of  opinion,  therefore,  the 
defendant  is  entitled  to  judgment 

Judgment  for  the  defendant 


^^^'  SmwBLL  V.  Mabois. 

Sdw'd  1^  Debt  for  goods  sold,  work  and  labour,  and  on  an 
done.  PIm.—  account  Stated. 

Sutato  of 

ijmit^ioM.  Plea.— The  Statute  of  Limitations. 

The  pluntil^ 

within  lix  The  causc  was  tried  before  the  Under  Sheriff  of  Middle- 

JB9S%,  had 

tent  in  hii  bill    scx,  wheu  the  plaintiff  proved  that  he  did  certiun  work 

to  the  defend-  .  ^^    -^      «..  ^         i 

ant.  The  amounting  to  7L  lOs.  2a.  upon  some  cottages  for  the 
^teinan*  defendant,  in  and  prior  to  January  1851,  and  sent  in  his 
jr^j^Ml"      bill  in  October  of  that  year.    The  action  was  commenced 

^w bm ''r     '^  February  1867. 

doMnotiDeeiff      The  following  letter  was  put  in  as  an  answer  to  the 

sufficiently  to 

which  cottaget  Statute  of  Limitations : — 

the  work  is  -r^  «* 

done,  for  <<  Fordham  Mills, 

instance  (as  , 

to  some  of  Halstead,  Elssex. 

do^SiLw         **  Dea>^  Sir,  1  Nov.  61. 

S"S2i?l*^  "  I  l»ave  received  your  bUL     It  does  not,  I  think, 

shaUfeel 

obliffed  if  yoa  will  more  paitieiilarly  explain.  It  is  my  wish  to  settle  your  aeooont  imasedialely. 
hot  being  at  a  distance  1  wish  ererything  tery  explidt  and  correct.  I  ha?e  asked  H.  to  mark 
the  agreements  and  send  them  to  me,  and  I  will  retom  them  by  the  first  post  with  instroetioiis 
to  pay  if  correct.'*^i9UU;  that  the  letter  was  a  suficient  acknowledgmeot  to  take  the  debt 
ont  or  the  Statute  of  Limitatkms. 
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specify  sufficiently  to  which  cottages  the  worik  is  done,  for 
instance,  yoa  say — 


52  feet  feather  boards    . 

Man  1  day,  200  lOdL  nuls 

Bricklayer  1  day   • 

Bricks  and  mortar 

100  of  tiles  . 

Labour  as  per  agreement 


s. 

d. 

9 

6 

5 

8 

6 

6 

3 

3 

4 

9 

4 

6 

£1  14 

"2(a) 

^I  do  not  know  where  all  this  is  done*  I  shall  £eel 
obliged  if  you  will  more  particularly  explain,  and  take  your 
agreements  to  Mrs.  Heath's.  It  is  my  wish  to  settle  your 
account  immediately,  but  being  at  a  distance  I  wish  every 
thing  veiy  explicit  and  correct.  I  have  asked  Mis.  Heath 
to  mark  the  agreements  and  send  them  to  me,  and  I  will 
return  them  by  the  first  post  with  instructions  to  pay,  if 
collect 

**  ITours  respectfully, 

«  To  Mr.  SidwelL  **  J.  Mason." 

The  Under  Sheriff  thought  the  letter  a  sufficient 
acknowledgment,  and  the  jury,  under  his  direction,  found 
a  verdict  for  the  plaintiff  for  the  full  amount,  leave  being 
reserved  to  the  defendant  to  move  to  enter  the  verdict  for 
him. 

Pearce  having  obtained  a  rule  nisi  accordingly, 

GMans  now  shewed  cause.  —  The  case  of  Spong  v. 
ff^riffhi(b)f  on  the  authority  of  which  this  rule  was  granted,  is 
not  analogous  to  the  present  case,  for  a  promise  to  pay  if  the 

(a)  These  were  the  first  six  items  in  the  bill  sent  in. 
(6)  9  It  &  W.  629. 
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demand  it  Just  does  not  admit  the  existence  of  any  debt 
Here  there  is  a  clear  admission  of  the  debt,  « It  is  my  wish 
to  settle  your  account "  In  saying  **  I  will  pay  if  correct;" 
the  defendant  only  raises  a  question  as  to  the  amount — 
He  also  referred  to  College  v.  Ham  (a)  and  JFaner  v. 
Laey(b). 

Pecarce,  in  support  of  the  rule. — BacUiam  ▼•  Marriott  {e) 
governs  this  case.  The  promisei  if  any,  is  not  absolute  bat 
conditional  on  the  defendant  being  satisfied  of  the  correct- 
ness of  the  bill  by  the  explanation  he  required.  There 
was  no  evidence  of  any  compliance  with  the  condition. 
[PoUoekj  C.  B. — There  was  considerable  doabt  in  the 
minds  of  several  members  of  the  Court  whether  the 
acknowledgment  in  Eaekham  v.  Marriott  was  not  sufficient 
I  consider  it  an  extreme  case. — He  also  referred  to  Rart 
V.  Brenderffost  (d),  WHUams  v.  Griffiths  (e),  and  SmUh  v. 
Thame  {/). 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  must  be 
discharged,  as  the  defendant's  letter  takes  the  case  out  of 
the  Statute  of  Limitations.  It  contains  an  acknowledgment 
that  some  debt  was  due.  The  defendant  does  not  deny 
that  the  work  had  been  done  somewhere,  a  bill  for  such 
work  being  before  him.  He  asks  for  further  explanation  in 
a  particular  manner  which  might  be  satis&ctoiy  to  himself, 
but  this  is  not  made  a  condition  precedent  to  his  promise 
to  pay  the  bill  if  correct  Mr.  Pearee  says  that  the  letter 
contains  no  admission  of  any  debt,  but  a  mere  promise  to 
pay  if  the  defendant  is  satisfied  in  a  particular  manner  that 

(a)  3  Bing.  1 19.  in  Error,  oaT^  p.  196. 
lb)  1  Soott,  N.  S.  186 ;  S.  C.         (d)  14  M.  &  W.  741. 
1  Man.  &  G.  54  (e)  S  Excfa.  395. 

(f)  1  H.  &  N.  234.    Affirmed         (/)  IS  Q.  B.  184. 
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the  plaintiff's  claim  was  correct  If  that  were  the  true 
meaning  of  the  letter  the  acknowledgment  would  be  in- 
sufficient But  it  is  clear  that  it  is  not  sa  The  letter 
mentions  specifically  the  first  six  items  in  the  bill,  but 
there  are  many  other  items  which  are  not  objected  to. 
I  think  that  there  is  a  clear  and  unqualified  admission 
that  a  debt  is  due,  and  a  promise  to  pay  the  demand  if 
correct 

Mabtin,  B. — ^I  am  of  the  same  opinion.  The  debt  arose 
in  respect  of  work  done  by  the  plaintiff  for  which  a  bill  was 
sent  in,  which  may  be  correct  or  incorrect  The  defendant 
in  his  letter  complains  of  the  manner  in  which  the  bill  is 
made  out  He  admits  that  the  work  has  been  done,  and 
widies  a  more  particular  account.  He  says,  in  effect,  make 
it  out  fully,  and  if  correct  I  will  pay.  That  contains  an 
admission  of  a  debt  to  an  amount  which  may  be  estimated 
by  a  jury,  and  a  promise  to  pay  the  amount  if  found  to 
be  correct  Rachham  v.  MarriM{a)  and  Hart  v.  Pren- 
iayasi(b)  are  cases  where  the  acknowledgment  was 
coupled  with  a  hope,  and  not  a  promise  to  pay.  It  was 
said  that  the  amount  of  the  debt  must  be  asoertfuned ;  but 
the  contrary  doctrine  was  established  in  JValkr  v.  Lacy  (c) 
and  other  case& 

Bbamwbll,  B. — ^I  thought  that  the  rule  ought  not  to 
have  been  granted.  I  do  not  think  the  decisions  are  in  a 
satisfiictoiy  state.  Originally  the  statute  21  Jac.  1,  c.  16, 
enacted  that  all  actions  of  debt  or  on  the  case,  founded  on 
any  contract  without  specialty,  should  be  commenced  within 
dz  years  after  the  cause  of  action,  and  not  afterwards.  It 
was  found  that  injustice  was  done,  because  people  relied  on 

(a)  1  H.  &  N.  234.    In  Error,  (b)  14  M.  &  W.  741. 

aUe,  p.  196.  (0  1  Man.  &  G.  54. 
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subsequent  promises.  The  Courts,  to  obviate  this,  held  that 
a  cause  of  action  arose  when  the  new  promise  was  made. 
Then  they  proceeded  to  hold  that  not  only  a  promise  but 
even  an  acknowledgment  of  the  debt  was  suflScient,  and  at 
last  an  acknowledgment  accompanied  by  a  refusal  to  pay. 
That  however  was  set  right  in  Tcofmer  v.  Smart  (a).  The 
9  Gea  4,  c  14,  provides  that  ^  in  actions  of  debt  or  upon 
the  case,  grounded  upon  any  simple  contract,  no  acknow- 
ledgment or  promise  by  words  only  shall  be  deemed 
suflBdent,"  &c.  The  word  **  ad[nowledgment"  is  used 
not  as  meaning  something  diflerent  from  ''promise,''  but 
as  applicable  to  actions  of  debt.  That  constmction  was 
put  upon  the  word  by  the  Court  in  Smiih  v.  Tlwme(b), 
It  is  enough  however  if  there  is  an  acknowledgment  unac« 
companied  by  expressions  which  control  its  eflect.  It  is  a 
mistake  to  suppose  that  because  a  man  expresses  a  hope 
to  pay  when  he  acknowledges  the  debt,  that  therefore  the 
acknowledgment  is  to  be  taken  as  the  mere  expression  of 
a  hope  to  pay.  If  a  man  says  ^  the  bill  is  due,  I  hope  to 
be  able  to  pay  next  month,**  that  is  an  acknowledgment; 
the  hope  expressed  is  not  inconsistent  with  a  promise  to 
pay  immediately.  The  letter  in  the  present  case  contains 
no  express  promise  in  words;  but  a  man,  in  acknowledging 
that  a  debt  is  due,  does  not  ordinarily  promise  to  pay  it ; 
and  the  expression  of  an  intention  to  pay  if  the  bill  is 
eorrect  is  not  inconristent  with  the  obligation  to  pay 
immediately. 

Watson,  B.,  concurred. 

Rule  dischaiged. 

(a)  6  B.  &  C.  609.  (i)  ISQ.B.134. 
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Bill  v.  Richabd0.  •'«»*  ^; 

OCIRE  FACIAS  od  a  judgment  obtained  by  the  plaintiff  To  a  deelara- 

tion  in  scire 

against  a  Company  incorporated  by  the  16  &  17  Vict  facias  uraintt 

,  a  sharenoldor 

c.  udiL,  by  the  name  of  ''The  Darenth  Valley  Railway  ofanOlwaj 
Company,"  and  in  which  the  defendant  was  the  registered  dJdSSSi 
holder  of  660  shares.  f^^^ 

Plea,  for   defence   on   eqoiuble   grounds.— That    the  !5!oiSdi!- 
defendant  was  applied  to  and  requested  by  the  plaintiff      "^^LJ?" 
and  others  to  become  a  transferee  of  shares  in  the  said  the  plaintiff 

.to  become  a 

Company,  as  the  nominee  of  Messrs.  Earl  &  Memtt  and  transferee  of 

for  their  benefit  and  not  for  the  defendant's  benefit;  and  Company, as 

upon  the  representation  of  the  plaintiff  and  others  that  of  sl'imd^. 

if  the  defendant  would  become  such  transferee  he  should  ^ne^'uid  not 

incur  no  responsibility  or  liability  whatever  upon  or  in  Jj,'j.Jf*2g^/j?^" 

respect  of  such  shares:  that  the  defendant  relying  upon  and  upon  the 

*     ^  ./or        representation 

the  said  representation,  did  comply  with  the  said  request  of  the  plaintiff 

that  II  the 

and  did  become  a  transferee  of  certain  shares  in  the  said  defendant 
Company,  to  wit,  the  shares  in  the  declaration  mentioned,  guch  transferee 
as  such  nominee  of  Messrs.  Earl  &  Merritt,  and  for  their  J^  respond-^^ 
benefit  and    not   for  the  defendant's  benefit:    that  the  nty^^hliw^ 
defendant  was  induced  by  such  representation  as  aforesaid,  '^^  respect  of 

"  ''  such  shares  t 

and  not  otherwise,  to  become  and  did  in  consequence  that  the  de- 
fendant relying 
upon  the  said 
representation  did  become  a  transferee  of  the  shares  in  the  declaration  mentioned,  as  such 
nominee  of  E.  and  M.  and  for  their  benefit  and  not  for  the  defendant's  benefit :  that  the 
drfmdant  was  induced  by  such  representation,  and  not  otherwise,  to  become,  and  in  conse<juence 
thereof,  became  such  tnmsferee  of  the  shares :  that  the  defendant  never  had  any  interest  m  the 
ihsres,  or  in  the  Company,  except  as  such  nominee :  that  he  nerer  derired  any  profit,  benefit,  or 
advantage  whatsoever  from  the  shares  or  the  Company :  that  the  Company  never  commenced 
the  railway,  and  the  scheme  had  been  and  is  entirely  abandoned :  that  the  plaintiff  knew  the 
dreumstancea  nnder  which  the  defendant  became  such  transferee,  and  stood  b^  and  sufiered  and 
permitted  the  defendant  to  become  such  transferee  upon  the  said  representation,  and  he  is  now 
oyastly  and  inequitably  and  contrary  to  the  said  representation,  and  m  fraud  thereof,  seeking  to 
charge  the  defendant  and  make  him  responsible  and  liable  as  a  shareholder  of  the  Company  to 
liiB,  the  plaintiff— JSTcU,  on  demurrer,  tnat  the  plea  afforded  no  equitable  or  legal  defence. 
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1857.        thereof  become  such  transferee  of  the  said  shares  as  the 
^'^"'^^      nominee  of  Messrs.  Earl  &  Merritt.  and  for  their  benefit 

Bill  ' 

_    «•  and  not  for  his  benefit:   that  the  defendant  never  bad 

Richards. 

any  interest  in  the  sud  shares  or  in  the  said  Company, 
except  as  such  nominee  as  aforesaid:  that  he  never 
was  to  derive  or  acquire,  and  he  never  in  fact  did  derive 
or  acquire  any  profit,  benefit,  or  advantage  whatsoever 
from  the  said  shares  or  the  said  Company:  that  the 
said  Company  never  commenced  the  said  railway  and  the 
scheme  thereof  and  for  which  the  said  act  of  parliament 
was  obtained,  has  been  and  is  entirely  abandoned,  and  no 
benefit,  profit,  or  advantage  whatever  has  ever  been  made, 
derived,  or  acquired  by  the  said  Company :  that  the 
plaintiff  weU  knew  the  drcumstances  under  which  the 
defendant  became  such  transferee  as  aforesaid,  and  stood 
by  and  sufiered  and  permitted  the  defendant  to  become 
such  transferee  under  the  circumstances  and  upon  the  said 
representation;  and  he  is  now  unjustly  and  inequitably, 
and  C(»itrary  to  the  said  representation  and  in  fraud  thereof, 
seeking  to  chaige  the  defendant  and  to  make  him  respon- 
sible and  liable  as  a  shareholder  of  the  said  Company  to 
him  the  plaintiff. 
Demurrer  and  joinder  therein. 

Brettf  in  support  of  the  demurrer. — First,  the  plea  afibrds 
no  legal  defence.  It  confesses  the  liability  arising  fiom  the 
facts  stated  in  the  declaration,  but  does  not  avoid  it  The 
defendant,  being  a  shareholder,  b  bound  by  the  judgment 
against  the  Company:  8  &  9  Vict  c.  16,  s.  36.  The 
defence  attempted  to  be  set  up  is,  that  the  defendant  is  not 
liable  to  the  plaintiff,  because  he  was  induced  by  the  fraud 
of  the  plaintiff  to  accept  a  transfer  of  the  shares  to  hold  for 
the  benefit  of  others,  and  on  a  felse  representation  that  he 
should  incur  no  liability  in  respect  of  the  shares.     But  it  is 
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Dot  alleged  that  the  representation  was  frandulent,  or  that       1857. 
there  was  any  concealment  of  material  facts  from  the      ^"T"'"^ 
defendant    It  is  a  representation  made  by  a  person  who  ^ 

b  not  connected  with  the  Company,  and  may  have  been 
made  years  ago  and  perfectly  bon&  fide.  IBramwellf  B. — 
The  only  way  in  which  the  defendant  would  not  be  reqxin- 
nUe,  woald  be  by  an  indemnity  from  Earl  and  Merrltt  or 
mne  one  else,  and  if  that  is  the  meaning  of  the  plea,  how 
is  it  any  defence?]  It  will  {xobably  be  argued  that  the 
plea  18  good  to  avoid  circuity  of  action ;  it  does  not  however 
set  up  matter  of  contract,  but  rests  solely  on  an  alleged 
representation. — Secondly,  the  plea  affords  no  defence  on 
equitable  grounds.  Assuming  the  facts  stated  in  the  plea 
to  be  true,  they  do  not  amount  to  a  charge  of  fraud  or  of 
breadu  of  contract  There  is  no  authority  on  the  subject, 
because  there  is  no  instance  of  such  a  plea. 

Bayuumdf  contrd.-^The  plea  discloses  a  good  equitable 
defisnoe.  It  states  that  the  defendant  was  induced  to  become 
aduffeholder  upon  the  representation  of  the  plaintiff  that 
lie  diould  incur  no  responsibility  in  respect  of  his  shares, 
and  that  the  plaintiff  is  suing  him  in  fraud  of  that  repre- 
eentatioD.  Those  fiicts  are  admitted  by  the  demurrer.  It 
maybe  that  the  defendant  is  liable  to  the  public  in  general, 
but  the  pla:intiff  has  no  right  to  make  this  claim  against  him. 
There  is  suflicient  on  the  fiioe  of  the  plea  to  constitute 
a  contiact :  it  may  be  read  thus, — **  in  consideration  that 
yon,  at  my  request,  will  become  a  shareholder^  I  undertake 
that  you  shall  incur  no  liability."  Upon  such  a  contract  a 
CoQit  of  eqtdty  would  restrain  the  plaintiff  fit)m  proceeding 
against  the  defendant  [BramweUj  B. — Suppose  the  Com- 
pany was  {Nrosperons,  and  the  defendant  sold  the  shares  for 
more  than  suflkient  to  indemnify  himself,  would  he  not  be 
liable  ?]     Not  under  the  circumstances  stated  in  this  plea. 
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In  Story  on  Equity  Juri^rudence,  voL  I,  sect  384,  it  is 
said,  **  Another  class  of  constructive  frauds  of  a  ktge 
extent,  and  over  which  Courts  of  equity  exercise  an  ezda- 
sive  and  very  salutaiy  jurisdiction,  consists  of  those  where 
a  man  designedly  or  knowingly  produces  a  false  impression 
upon  another,  who  is  thereby  drawn  into  some  act  or  con- 
tract injurious  to  his  own  rights  or  interests  *  *  *  No 
man  can  reasonably  doubt,  that  if  a  party,  by  the  wilfiil  sug- 
gestion of  a  fidsehood,  is  the  cause  of  prejudice  to  another, 
who  has  a  right  to  a  fiill  and  conrect  representation  of  the 
fiurt,  his  claim  ought  in  conscience  to  be  postponed  to  that 
of  the  person  whose  confidence  was  induced  by  his  repre- 
sentation. And  there  can  be  no  real  difference  between 
an  express  representation,  and  one  that  is  naturally  or 
necessarily  implied  from  the  circumstances.**  This  doctrine 
of  constructive  finud  is  supported  by  several  authorities. 
In  Fowkes  v.  Joyce  {a\  a  grazier,  driving  a  flock  of  sheep  to 
London,  was  encouraged  by  an  innkeeper  to  put  his  sheep 
into  pasture  grounds  belonging  to  the  inn.  The  landlord 
seeing  the  sheep,  consented  that  they  should  stay  there  one 
night  and  then  distrained  them  for  rent :  a  Court  of  equity 
relieved  the  grazier  against  the  dbtress.  In  Raw  v.  Poie  (i)^ 
A.,  on  his  marriage  with  B.,  settled  lands  for  her  jointure, 
which  were  subject  to  an  entail.  A  brother  of  A.  was 
privy  to  the  entail,  engrossed  the  jointure  deed,  and  had 
the  deed  of  entail  in  hb  custody  and  concealed  it.  A.,  the 
husband,  having  devised  the  inheritance  of  the  premises 
to  J.  S.,  died  without  issue,  and  J.  S.  married  the  widow. 
The  brother  having  set  up  the  entail  and  brought  eject- 
ment, a  Court  of  equity  granted  a  perpetual  injunction. 
That  case  is  stronger  than  the  present,  for  there  the  party 
merely  allowed  a  settlement  to  be  made,  as  if  there  had 
been  no  entail.  [Martin^  B. — ^In  both  those  cases  the 
(tf)  2  Vern.  129.  (ft)  2  Vem.  239. 
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conduct  of  the  party  amounted  to  actual  fraud.]     A  party        1867. 
may  be  estopped  by  hia  own  conduct,  even  though  there  is      "^^"^^ 

Bill 

DO  fiaad.     In  WatU  v.  Hyde  {a)  a  person  m  pecuniary  v. 

diflkulties  entered  into  a  composition  deed  by  which  he 

covenanted  to  pay  1,5002.  to  trustees,  and  to  effect  an 

iniRiiance  on  his  own  life  for  that  amount   He  paid  500/., 

and  then  effected  an  insurance  for  lOOOiL  only.    One  of  the 

creditorsy  who  had  signed  the  deed,  brought  an  action 

against  the  debtor  for  his  debt,  insisting  that  the  deed  was 

Toid  in  consequence  of  the  breach  of  covenant  to  insure  for 

1,5002.     But  it  being  shewn  that  the  creditor  was  aware  of 

the  amount  of  the  insurance  soon  after  it  was  effected,  and 

his  conduct  beingf  considered  by  the  Court  as  shewing 

acquiescence  in  such  breach  of  covenant,  he  was  held  not 

to  be  entitled  to  take  advantage  of  it,  and  was  restrained 

by  perpetual  injunction  from  bringing  any  action  against 

the  debtor.     Wing  v.  Harvey  (p)  and  Stone  v.  Godfrey  (c) 

also  afford  instances  of  estoppel  by  the  conduct  of  the  party, 

even  though  he  remained  passive.     [Pollock^  C.  B. — ^We 

have  laid  down  a  rule  that  a  plea  by  way  of  equitable 

defence  ought  not  to  be  allowed,  unless  the  Court  can 

do  complete  justice  between  the  parties.     Now,  here  the 

plea  does  not  exclude  the  possibility  of  the  defendant 

being  able  to  recoup  himself:  perhaps  he  is  indemnified, 

or  there  may  be  other  shareholders  liable,  and  a  Court 

of  equity  would  inquire  into  the  whole  matter,  and  adjust 

the  equitable  rights  of  the  parties.]     Even  at  law  thb  plea 

b  good  by  way  of  estoppel.    Fraud  is  not  necessary  to 

create  an  estoppel ;  it  is  suflScient  if  a  person  by  his  conduct 

wiUully  induces  another  to  believe  in  a  certain  state  of  ftcts 

and  so  alter  his  position:  Pickard  v.  Sears{d),  Freeman  v. 

Cbaie(e).    A  person  may  be  estopped  by  many  acts  which 

(a)  17  L.  J.  Chan.  409.  ((i)  6  A.  &  £.  469. 

(()  23  L.  J.  Chao.  511.  (tf)  2  Ezch.  654. 

(e)  5  De  Gez,  M.  &  G.  76. 
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1857.        would  not  render  bim    liable  to  an  action  for   deceit 
*^'"^-'       [Bramwell,  B. — ^The  defendant  did  not  miflrepiesent  the 


«•  facte :  all  he  said  was  that  the  concern  was  a  safe  one,  and 

RiCHABDf. 

that  Earl  and  Merritt  were  responsible  peofrie*  BoUoekf 
C.  B. — ^The  plea  does  not  sUte  that  the  plaiati£P  had  any- 
thing to  do  with  die  Company ;  he  might  hate  spoken  quite 
honestly,  and  then,  some  years  after,  he  snpplied  goods  to 
the  Company,  then  why  is  he  not  to  be  pdd?  The  pks 
ought  to  have  alleged  that  the  plaintiff,  intending  to  deceive 
and  deftaud  the  defendant,  fraudulently  induced  him  to 
become  a  shareholder.]  The  pluntiff  having  wiUiillymade 
a  false  representation  and  induced  the  defendant  to  act 
upon  it^  cannot  now  turn  round  and  sue  the  defendant 
[^Bramwellf  B.«-Suppose  a  person  buys  an  estate  on  the 
representation  of  the  vendor  that  it  is  not  auligect  to  any 
easement,  and  some  years  afterwafds  the  vendor  diseoven 
that  there  has  always  been  a  r^t  of  way  over  it,  is  be 
estopped  from  using  the  way  ?] 

Breii  was  not  called  on  to  reply. 

Pollock,  C.  B. — We  are  all  of  opinion,  for  the  many 
reasons  assigned  in  the  course  of  the  discussion,  that  this 
plea  is  bad.  For  my  part,  I  think  it  bad  because  it 
is  dear,  upon  the  fects  disclosed  by  it,  that  this  Court 
cannot  do  all  the  equity  which  the  subject  requires.  It 
is  also  bad,  because  it  does  not  lay  a  foundation  of  defence 
by  alleging  that  the  representation  was  made  fraudulently, 
and  with  an  intent  to  deceive. 

MabtiH,  B. — I  think  the  plea  is  bad  for  the  reasons 
given  by  Mr.  Brett  in  his  argument  Consistendy  with 
every  allegation  in  the  plea,  the  representation  may  have 
been  made  in  perfect  honesty,  the  plaintiff  representing 
nothimr  more  than  he  believed  to  be  true ;  that  aftenrardB 
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the  debt  was  contracted,  and  the  plaintifFj  not  being  able  to        1857. 
obtain  payment  from  the  funds  of  the  Company,  proceeds      *^""^ 
Bffunst  the  individual  shareholders.      There  is  nothing  r- 

RlCBAKDS. 

wrong  in  that  The  plea,  indeed,  states  that  the  plaintiff 
18  unjustly  and  in  fraud  of  the  representation  seeking  to 
charge  the  defendant ;  but  I  do  not  understand  how  there 
can  be  fraud  in  making  an  honest  representation  to  another, 
00  which  he  may  act  or  not  as  he  thinks  fit 

fiiAifWKLL^  B. — This  plea  is  so  bad  that  it  b  diflScult  to 
gi?e  reasons  for  holding  it  so.  It  is  suggested  that  it  is  good 
on  this  ground :— ^^^  You  made  a  representation  and  thereby 
induced  me  to  become  a  shareholder  in  the  Company^ 
and  now  you  seek  to  fix  me  with  responsibility  for  those 
diares."  That  implies  either  an  undertaking  on  the  part 
of  the  plaintiff  that  he  would  not  sue  the  defendant,  or  a 
fiaodolent  representation.  There  is  indeed  a  tertium  quid, 
viz.,  where  a  person  makes  a  representation  as  to  the 
existence  of  certain  matters  which  do  not  exist,  he  may 
be  estopped  by  that  statement  On  none  of  those  grounds 
can  this  plea  be  supported.  The  allegation  that  ''the 
plaintiff  represented  to  the  defendant  that  he  should  incur 
no  responsibility "  is  not  the  assertion  of  a  £aci,  but  the 
aaaertion  of  the  plaintiff's  conclusion  fimm  a  certain  state  of 
fiicts,  and  no  person  is  precluded  from  asserting  his  conclu- 
sion from  facts,  though  erroneous.  If  I  say  there  are  5000/. 
in  a  certain  Company,  I  may  afterwards  be  estopped  from 
alleging  the  contrary,  but  if  I  say  it  is  a  good  concern  because 
6QO0L  have  been  expended  upon  it,  I  am  not  estopped. 
Then  Mr.  Raymond  says  that  the  word  ''fraud"  is  in 
this  plea,  but  that  is  senseless.  "You  told  me  I  should  not 
incur  responsibility  and  now  in  firaud  of  that  statement  you 
are  seeking  to  make  me  liable.''  How  is  that  a  finud,  unless 
the  party  wilfully  made  a  false  statement  with  intent  to 
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1857.       deceive.     With  respect  to  the  cases  cited,  1  do  not  dissent 
*^""^      from  them.     Stone  v.  Godfrey  proceeded  on  a  principle 
«•  perfectly  intelligible,  and  (as  at  present  advised)  I  think 

not  an  nnreasonable  one.  A  mther  m  possession  of  land 
gave  his  daughter  to  understand  that  he  held  it  as  trustee 
for  her  and  not  in  hb  own  right,  and  on  the  faith  of  that 
representation  she  married.  After  her  marriage  the  fiither 
claimed  the  land,  but  the  Court  said  **  No :  having  caused 
her  to  change  her  condition  by  the  representation,  you 
shall  not  be  permitted  to  deny  the  fiict."  So  with  the  other 
cases,  they  will  be  found  to  range  themselves  under  the 
heads  either  of  agreement,  fraud,  or  estoppel*  This  plea 
is  nothing  of  the  kind. 

Watson,  B. — My  judgment  is  also  in  fiivour  of  the 
plaintiff;  for  some  one  or  all  of  the  reasons  given.  But 
there  is  another  which  appears  to  me  quite  conclusive. 
The  defendant  held  the  shares  as  nominee  of  Ektrl  and 
Merritt  By  the  36th  section  of  ''The  Companies  Clauses 
Consolidation  Act,**  8  &  9  Vict  c  16,  the  shareholders  are 
in  a  certain  event  made  liable  for  the  debts  of  the  Com- 
pany, and  the  representation  that  the  defendant  should 
incur  no  responsibility  cannot  be  understood  as  meaning 
that  the  parties  intended  to  set  aside  the  statute,  llien 
its  meaning  must  be  that  Earl  and  Merritt  would  indemnify 
the  defendant  against  loss.  Now  in  this  plea  there  is  no 
allegation  that  Earl  and  Merritt  have  not  indemnified  the 
defendant;  it  may  be  that  he  has  assets  of  theirs  in  his 
hands  suflScient  to  satisfy  the  whole  amount  which  may  be 
recovered  against  hiuL 

Judgment  for  the  plaintiffi 
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Sedgwick  o.  Daniell.  Aft9S9. 

Declaration  for  money  paid  by  the  plaintiff  for  TheDlaimiff 
the  use  of  the  defendant. — Plea:  Never  indebted.  were  share. 

At  the  trial,  before  Watsofiy  B.,  at  the  London  sittings  joint  Stock 
io  last  Easter  Term,  the  following  fiicts  appeared. — The  compLj. 
plaintiff  and  defendant    were    shareholders   in   a   Joint  ^^^J^^^^ 
Stock  Mining  Company,  called  «  The  Camborne  Consols  ^^\^^^ 
Mmiog  Company."    Money  being  required  for  working  J^^****"^|^ 
the  mine,  one  Tindal,  who  was  also  a  shareholder  in  the  to  a  bank  for 

an  advance  of 

Company,  applied  to  the  Royal  British  Bank  for  an  advance  600/.,  which 

of  500£     The  Bank   consented  to  advance   the   money  to  make  on 

on  condition  that  they  had,  as  a  security,  a  promissory  thej!^pro- 

Dote  with  three  makers.      The  plaintiff  and  Tindal  agreed  ^^^^^uantiff, 

to  sgn  the  note,  and  they  applied  to  the  defendant  to  ^^^"^^ 

become  the  third  maker,  promising  him  (as  the  defendant  ^^  ^^  *^ 

*  "  the  money 

alleged)  that  he  should  not  be  called  upon  to  pay  it    A  advuioed,  and 

applied  to  the 

joint  and    several  promissory  note  was  accordingly  given  porpoMiof 

the  mine.   The 

with  the  tliree  names,  and  the  money  received  from  the  plaintiff  having 

Bank  was  applied  to  the  purposes  of  the  mine.    It  was  toparmm 

ammged  that  the  note  should  be  paid,  when  due,  out  of  the  oMhe'note  ^ 

produce  of  the  mine ;  but  it  proved  unproductive.     The  ^^^^ 

note  was  renewed,  and  the  plaintiff  and   Tindal  subse-  SI^aS^SIT 

quently  paid  the  amount,  and  this  action  was  brought  by  ^>*  (^^ 

the  plaintiff  to  recover  what  he  had  paid  above  his  share.  transaction, 

and  therefore 

It  was  submitted  on  behalf  of  the  defendant  that  this  was  that  the  action 
a  partnership  transaction,  in  respect  of  which  no  action  at  able, 
law  could  be  maintained.    The  learned  Judge  left  it  to  the 
joiy  to  say  whether  the  defendant  became  a  party  to  the 
note  on  the  understanding  that  he  was  not  to  be  liable,  and 
the  jnry  found  that  question  in  the  negative.     His  Lordship 

TOU  a. — ^N.  a  T  BZCD. 
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then  directed  a  verdict  for  the  plaintiff,  reserving  leave  to 

the  defendant  to  move  to  enter  a  verdict  for  him,  if  the 

_  «•  Court    should    be  of  opinion  that  the  action  was  not 

Dahixll.  *^ 

maintainable. 

Stammers,  in  the  same  Term  (May  6),  obtained  a  rule 
nisi  accordingly,  and  also  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  evidence. 

Creasy  now  shewed  cause. — ^The  action  is  maintunable. 
This  wss  an  independent  transaction  not  connected  with 
the  profit  and  loss  of  the  Company.  The  duee  penoDs 
executed  an  instrument  by  which  each  and  aU  became  liable 
to  pay  a  certain  sum  of  money,  and  one  having  paid 
the  whole  amount,  he  has  a  right  of  action  against  the 
othere  for  c(»itribution.  In  E^^  v.  JTfuqvp  (a\  four 
persons  who  had  acted  as  directors  of  a  proposed  tmiwBj 
Company,  being  sued  lor  debts  contracted  on  account  of 
the  concern,  joindy  retained  an  attorney  to  defend  them  on 
their  personal  responsibility;  and  it  was  held  Aat  one  of 
the  four  who  had  paid  the  attorney's  bill  was  entitled  to 
sue  the  others  finr  contribution.  There  CressweU,  J.,  in  the 
course  of  the  aigument,  said,  <<  If  four  individuals  *  make 
a  contract  which  in  its  result  necessarily  invtdves  a  liability 
on  each  and  all  of  them  to  pay  money,  does  not  each  of 
them  give  the  others  authority  to  pay  it  on  his  behalf?" 
On  the  same  principle  it  has  been  held  that  a  part  owner  of 
a  ship,  who,  as  ship's  husband,  incurs  the  expense  of  die 
outfit,  may  sue  the  other  part  owners  separately  for  their 
respective  shares  of  the  expense:  Helme  v.  SisiWi{b\ 
There  Park,  J.,  said,  ^  Even  in  an  ordinary  partnership^ 
if  one  of  five  or  six  were  to  advance  to  eadi  of  the  othen 
his  share  of  the  capital  as  a  loan,  he  would  be  entitled 
to  sue  him  separately ;  and  why  not  the  plaintiff  for  money 
(a)  6  Soott  N.  R.  707,  712.  (h)  7  Bing.  7<». 
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he  has  hud  oat  od  the  diip?'*  So  here,  ihe  money  t>or- 
rowed  on  the  seturity  of  the  promiaKMcy  note  never  became 
an  item  in  the  pavtoeiahip  aocoont,  but  was  a  dis^ct  loan 
by  the  thnee  shaiefaoIdefB  to  the  Company. — He  alaoaijgpaed 
that  the  verdict  was  not  agaSaet  the  evidmee. 

Summon  in  sopport  of  the  rule. — ^Tbe  plaintiff  and 
cyendant  were  paitnem  in  a  Mining  Company,  and  soch 
a  Compaiiy  is  snfajed  to  all  the  incidents  of  an  ordinaiy 
tradbg  partnenhip :  Cramhay  v.  Ifonjr  (a),  J^ffmry^  v. 
Amtt  {fiy  One  of  these  inddenta  is^  that  one  partner 
cannot  aoe  anothes  aft  hw  fer  a  matter  relating  to  the 
paxtnerdiip.  In  Story  on  Partoership,  sect.  219,  p.  S19, 
it  is  aaid,  ^It  is  aometimes  laid  down  by  elementaiy  writer^ 
that  darini^  As  concinaance  of  the  partnership,  an  action 
at  hw  will  lie  by  one  partner  against  the  others  for  monies 
adfaneed,  or  paid»  or  oontribnted,  on  account  of  the  part- 
aenhip^  or  of  the  debts  and  obligalions  incurmd  thereby. 
Bat  thb  doctrine,  in  the  general  terms  in  wUoh  it  is  laid 
down,  is  utterly  untenable  and  inconostent  with  the  rights 
sad  dntieas  and  relations  of  the  partners  with  each  other.'* 
Also  in  Collyw  on  Partnerdiip,  p.  190,  8nd  ed.,  it  is  said, 
^  Upon  the  whole,  it  may  now  be  considered  to  be  the 
better  opinion,  that  in  cases  of  general  trading  partnership, 
one  partner  eamnot,  at  law,  enforce  contribution  fiom  hia 
copartner  for  moniea  hud  out  on  the  partnership  account** 
Btlbma  v.  Wg^MM  (e)  aiid  jBmS  v.  Hama^(md{d)  are 
authorities  to  the  same  effect  In  JZo&ioa  v*  CuttiMit^  the 
^aintiff  had  indorsed  to  the  defendant  a  bill  of  exchange 
which  the  fonner  received  from  the  drawer  in  payment  for 
soQie  cattle  aold  to  him  by  the  plaintiff  and  defendant,  whp 


(a)  1  8waiuu523.  ((Q  6B.&C.  149. 

(ft)  iJae.  &  W.  998.  (e)  I  Stark.  78. 

(^)  1  B.  ft  C.  74. 

T  2 
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were  in  the  habit  of  jointly  purchasing  Iota  of  cattle  from 
the  breeders,  and  selling  them  in  smaller  parcels.    The 
defendant  indorsed  over  the  bill,  and  it  having  been  dis- 
honoured,  he  promised  that  if  the  plaintiff  would  take  it 
up,  he,  the  defendant,  would  pay  him  half  the  amount 
The  defendant  having  failed  to  do  so,  the  plaintiff  sued  him 
for  money  paid ;  but  Lord  EUenbonwgh  ruled,  that  as  some 
of  the  cattle  remained  unsold,  and  no  account  had  been 
settled  between  the  plaintiff  and  defendant,  this  transac- 
tion was  not  taken  out  of  the  partnership  account,  and  he 
nonsuited  the  plaintiff.     That  was  a  stronger  case  than  the 
present,  inasmuch  as  there  was  an  express  promise  to  pay. 
[Martin^  B. — That  decision  is  not  approved  of  in  CoOyer 
on  Partnership,  p.  181,  2nd  ed]    The  reasons  for  the  rule 
are  given  by  Lord  CoUenham  in  Biehardtcn  ▼•  The  Bank 
of  England  (a).     But,  indeed,  the  rule  is  founded  upon  a 
maxim  as  ancient  as  any  part  of  the  common  law,  '*  Fmstra 
peteret  quod  mox  restiturus  esset,"  a  maxim  which  was 
acted  on  in  a  case  where  a  villein  sought  to  recover  damages 
against  his  lord :  Jenk.  Cent,  p.  256,  pi.  49.     The  rule  of 
law  applies,  a  fortiori,  where  one  partner  sues  another  for 
contribution:    Sadler  v.  Nixon {h). — He  also  argued  that 
the  verdict  was  against  evidence. 

Pollock,  C.  B. — ^Two  questions  have  been  aigued;  one 
of  law  and  the  other  of  fact  The  question  of  law  is, 
whether,  under  the  circumstances,  this  claim  can  be  con- 
sidered as  a  partnership  debt,  for  if  so  no  action  at  kw 
can  be  maintained  in  respect  of  it.  I  am  of  opinion  that  the 
instrument  not  being  signed  by  all  the  members  of  the 
Company  but  by  three  only,  this  must  be  considered  as  a 
transaction  separate  and  apart  from  the  partnership.  With 
respect  to  the  question  of  fiict,  viz.,  whether  the  verdict 
(a)  4  Myl.  ft  C.  165,  172.  (*)  5  B.  ft  Adol.  936. 
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w  against  the  evidence,  I  am  of  opinion  that  there  ought        1857. 
to  be  a  new  triaL 


Mabtin,  B. — I  am  of  the  same  opinion*    There  is  no 
doabt  about  the  law  in  cases  of  this  kind.    If  three  partners 
agree  that  each  shall  bring  into  the  concern  500L,  that 
becomes  a  part  of  the  partnership  property ;  and  no  action 
can  be  maintained  in  respect  of  the  money  brought  in  by 
each;  for  it  would  be  useless  for  one  partner  to  recover, 
when,  upon  taking  a  general  account  amongst  all  the 
partners^  he  might  be  liable  to  refund.     But  in  this  case 
the  transaction  is  altogether  separate  from  the  partnership. 
Three  shareholders  agree  to  become  security  for  money 
advanced  to  the  Company,  and  which  ultimately  they  are 
liable  to  pay.    Then  they  ought  to  be  in  the  same  condi- 
tion as  if  each  had  himself  advanced  to  the  Company  an 
aliquot  portion  of  the  money.    If  each  had  done  so,  he 
might  have  recovered  against  the  Company  the  money  so 
advanced.    Then  the  three  being  liable  to  pay,  the  plidntiff, 
who  has  padd  more  than  his  share,  may  maintain  an  action 
against  the  defendant  for  contribution. — As  to  the  other 
point,  I  agvee  that  there  ought  to  be  i^  new  trial, 

Bbamweu*,  B. — Upon  the  matter  of  law  I  subscribe  to 
Mr.  Creamf9  argument.  If  a  partner  advances  money  on 
account  of  the  partnership,  he  cannot  recover  it  in  an  action 
against  his  copartners,  for  the  law  will  not  imply  a  promise 
to  pay  it ;  and  why  ?  because  at  the  time  he  made  the 
advance  he  impliedly  undertook  that  it  should  remain  until 
an  account  was  taken.  But  if  two  or  three  members  of  a 
partnership,  not  being  the  whole,  think  fit  to  enter  into 
a  fleparate  obligation  to  a  third  party,  upon  the  security  of 
which  he  advances  money  to  the  partnership,  each  being 
liable  to  pay  the  whole,  and  bound  to  indemnify  the  others 
against  the  payment  of  more  than  his  shar^,  tb^t  ci^nnot  b? 


sukiwiok 
Dasisll. 
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ooDsidered  as  a  partnenhip  transaction.  Here,  so  soon  as 
the  Bank  advanced  the  600L  to  the  Company,  each  of  the 
three  parties  was  entitled  to  take  credit,  as  againat  his 
co-sore^,  to  die  extent  of  one  timd  of  ffOO/L  Then  one  of 
diem,  having  been  compelled  to  pay  more  than  his  ebaie, 
has  a  right  to  caD  npon  the  others  to  contribute. 


Watsov,  B.— I  am  of  the 


(a)  The  cause  was  tried  a 
second  ttme  before  Marling  B^ 
aS  tibe  London  sifetings  after  tiba 


same  opimon. 

Rule  absolute  (a). 

present  Term,  when  the  jury 
fbnnd  a  Terdict  fbr  the  defendant 
on  tiba  qvestUNi  of  iaoC 


An  iDJnnctkni 
had  been  ob- 
tained restniii- 
iog  the  defend- 
ants fron  oaiTj* 
ing  on  oertab 
works  ao  at  to 
be  a  nuisance  to 
the  plaintifls. 
Upon  a  motion 
for  the  costa 
of  a  rule  for 
an  attachment 
for  a  breach 
of  it.-^HM, 
that  the  injono* 
tion  was  a 
continning 
injunction,  and 
that  it  was  not 
necessary  to 
resenre  to  the 
plaintifi  leare 
to  renew  the 
motion  for 
an  attachment 
in  case  of  any 
future  breach. 


Db  La  Rub  and  Others  v.  Fobtbscub  and  Others 

X  HE  defendants  carried  on  business  as  the  Aldershot  and 
Shomclifib  Manure  Company.  An  injunction  had  been 
obtained  to  restrain  the  defendanta  from  carrying  on  their 
works  so  as  to  be  a  nuisance  to  the  plaintiflk  A  motion 
for  an  attachment,  fitf  disobedience  of  the  injunction,  was 
subsequently  made,  against  which  cause  was  shewn,  and 
eyentually  a  rule  was  made  absolute  referring  the  matters 
in  dispute  to  an  ari>itnitor,  who  was  to  r^^ulate  fiom  time 
to  time,  under  the  authmty  of  the  Courts  what  was  to  be 
done  by  the  defendants  for  the  purpose  of  preventing  any 
nuisance  or  annoyance  to  the  plaintiffi^  by  the  canying 
on  the  defendants*  works;  the  question  of  costs  to  be 
reserved  until  after  hearing  the  arbitrator's  report  The 
arbitrator  made  a  repcMt)  dated  May  1857,  the  condiisicHi 
of  which  was  as  follows;  **  that  there  had  been  oocasiooally, 
since  the  date  of  the  injunction,  oflfensive  smells  perceptible 
at  the  house  of  the  plaintifis,  which  would  in  law  ainoaot 
to  a  nuisance :  that  since  the  original  complaint  there  had 
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been  a  great  diminutioQ  of  the  offensive  character  of  the 
works:  that  to  carry  on  the  works  without  occasioning 
aoy  nuisance  to  the  phuntifiii  would  reqaire  constant  and    _     «• 

,  FOETXBCUK. 

Tigiknt  soperintendenoe  on  the  part  of  the  defendants ; 
md  that  any  neglect  of  the  precautions  would  produce  a 
lecorrence  of  the  evil." 

Shee^  Seijty  then  obtained  a  rule  calling  on  the  de- 
fendants ''to  shew  cause  why  they  should  not  pay  the 
costs  of  the  motion  for  an  attachment,  and  of  all  subsequent 
proceedings^  including  the  costs  of  scientific  witnesses,  and 
report,  &c ;  liberty  being  reserved  to  the  plaintifi  to  renew 
the  motion  to  the  Court  or  to  a  Judge  at  Chambers  in 
Vscation,  in  case  the  directions  of  the  arbitrator  already 
msde,  and  to  be  made,  should  not  be  obeyed  or  should 
prove  ineffectuaL" 

Sir  F.  Theaiger  and  Tompton  Chitty  now  shewed  cause* 
-—The  plaintiffi  ought  not  to  be  at  liberty  to  renew  the 
qpfJicadon.  The  injunction  depends  on  the  proceedings 
in  the  action.  If  a  new  subject  of  complaint  should  arise 
there  most  be  a  new  action.  [Pollock^  C.  B. — That  is  not 
sa  The  plaintiff  by  his  action  estaUishes  the  existence  of 
a  particular  right,  and  when  that  is  once  ascertained  the 
Court  will  compel  the  defendant  to  abstain  from  interfering 
with  it.  By  the  82nd  section  of  the  Common  Law  Pro- 
cedure Act,  1854,  the  injunction  is  *'to  restrain  the  defend- 
ants from  the  repetition  or  continuance  of  the  wrongful  act 
or  breach  of  contract  complained  of;  or  the  committal  of 
any  breach  of  contract  or  injury  of  a  like  kind  relating  to  the 
same  ptoperty  or  right"  BramweU,  B.«^PerhapB  it  is  better 
that  tUs  clause  should  not  stand  as  part  of  the  rule;  lest 
in  future  it  should  be  supposed  that,  unless  it  has  been 
provided  for  by  the  rule,  the  plaintiff  has  no  power  to  apply 
to  the  Court  a  second  time.] 


Ds  hJL  Bui 

9. 
FOKTMCUI. 
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Shee  and  Hawkins  appeared  in  support  of  the  role. 

MABTm,  R— We  are  all  of  opinion  that  the  injunction 
IB  in  itself  a  continuing  injunction.  By  the  82nd  section,  if 
it  is  disobeyed  at  any  time,  the  plaintiff  may  apply  to  the 
Court  or,  if  the  Court  be  not  sitting,  to  a  Judge,  to  enforce 
it  by  attachment 

Per  CuBiAM. — The  rule  must  be  absolute  for  the  costs. 

Rule  absolute. 


Bealb,  Public  Officer,  &c.,  o.  Caddick  and  HABTLAVik 
SL'^.Sii «.  Declaration  by  the  plaintiff,  as  registered  public 


"*  H^        officer  of  the  Midland  Banking  Company,  for  money  due 
were  indebted    fi^im   the   defendants  to  the  Company,  for  money  lent, 

to  R.  their  '^      "^ 

banker,  to  the  money  paid,  and  interest,  and  on  an  account  stated. 

mittedbyU.,  Pleas,  by  the  defendant  Caddick.— First:   Never  in- 

1851  R.,  with  debted. — Secondly:  Payment — Thirdly:  Set-off  for  money 

renM^ofHi.  received  by  the  Company  to  the  use  of  the  defendant:  upon 

S^^lS  which  issues  were  joined. 

ILBuik. 

tnclnding  the  eoooont  in  queitioB.    The  pertnerdilp  aocoiint  of  H.  and  C.  with  the  M.  Btnk 

commenoed  with  this  item  of  979/.,  end  oontinned  open  for  a  oooaiderable  time,  daring  which  H. 

Eid  in  monies  to  en  amount  eioeeding  the  sum  of  9791,  The  pass  book  was  r^gnlvlj  sent  to 
The  deed  transferring  the  business  from  R.  to  the  HL  Bank,  eontained  a  proririon,  **  That 
at  the  eipiration  of  twelve  months,  as  to  such  aocounts  as  shuold  not  be  taken  to  by  the  M.  Bank, 
the  M.  Bank  should,  during  a  period  not  exceeding  ten  years,  either  accept  or  compel  paynwat, 
or  permit  the  same  to  rensain  due^  and  should  be  poiseissd  of  all  mooiea  paid  in  dischaice  of 
sucb  accounts  in  trust  for  R."  In  1852,  the  M.  Blank  gave  notice  to  R.  that  th^  would  not 
take  to  this  amount.  An  action  baring  been  subaeanentlj  brought  by  the  IC.  Bank  agaiait 
H.  and  C.  to  reoorer  the  balance  due,  JSTcU.-— First,  tnat  H.  bad  power  to  bind  his  partner  by 
assentin{f  to  the  transfer  of  the  debt  on  the  account.  Secondly,  that  the  debt  of  979£.  was 
extinffttisbed  by  the  payments  subsequently  made  by  H.  to  the  credit  of  the  partnership  acoonnt 
and  toe  assent  to  the  appropriation  to  be  inferred  mmi  H.  not  olgecting  to  the  pass  book ;  and 
that  after  such  extinguishment,  as  between  the  M.  Bank  and  the  partaenhip,  this  aoooant 
could  not  be  treated  as  an  existing  debt  remaining  due  to  R. 

Qu€Brt :  Whether  C.  could  baTO  been  bound  by  H.  assenting  to  the  sum  of  979L  ai  the 
balance  of  the  account  doe  to  R.»  if  it  had  not  been  the  balance  really  due. 


TBUIITY   TJBBM,   90  TIGT. 

Thedefendant,  Hartland,  allowed  judgment  togo  by  defiiult 

The  particulaxB  of  the  plaintiff's  demand  were  for  monies       _ 
paid  to  or  for  the  defendants,  between  the  23rd  of  Auffust,  •• 

1851,  and  the  20th  of  December,  1852,  and  subsequent 
interest,  amounting  to  10592L  17«.  OcL 

The  particulars  of  set-off  were  for  monies  paid  into  the 
btnk  between  the  9th  of  August,  1851,  and  the  25th  of 
March,  1852,  amounting  to  1164iL  lU.  Sd. 

At  the  trial  before  Crawder,  J.,  at  the  Spring  Assizes 
ibr  the  county  of  Stafford,  it  appeared  that  for  a 
coDsideiBble  period,  previously  to  and  including  the  2nd 
August,  1851,  the  defendants,  who  were  partners  in  a 
oolliery  at  lltford,  carrying  on  business  under  the  name  of 
'^Haynes  and  Hartland,"  kept  their  banking  account  with  a 
Mr.  Robins,  a  banker,  canying  on  business  under  the  name 
of  the  Stourbridge  Old  Bank.  On  the  4th  of  August,  1851, 
Robins,  by  indenture,  assigned  his  banking  business,  and 
aU  debts  due  to  him  upon  active,  overdrawn  accounts,  &a, 
to  the  Midland  Banking  Company;  upon  trust  that  the 
said  Banking  Company  should,  for  the  space  of  twelve 
calendar  months  then  next  following,  either  accept  or  com- 
pel payment  from  the  persons  respectively  liable  to  pay  the 
same,  of  the  whole  or  any  part  of  the  principal  monies  and 
interest  due ;  or  in  case  payment  should  not  be  tendered  or 
enforced,  to  permit  the  same  sums,  or  any  part  thereof  to 
continue  due  to  an  amount  respectively  equal  to  the  respec- 
tive sums,  &c. ;  and  to  stand  possessed  of  all  monies  paid 
daring  such  period  of  twelve  months  in  discharge  of  prin- 
cipal and  interest  upon  such  overdrawn  accounts  as  should 
be  in  the  whole  or  in  part  paid  off,  in  trust  for  the  said 
Banking  Company;  and  after  the  expiration  of  twelve 
months,  as  to  such  of  the  debts  as  the  said  Banking  Com- 
pany should  declare  their  option  of  taking,  for  the  use  of 
the  said  Banking  Company ;  and  as  to  such  as  should  not 
be  taken  by  or  on  behalf  of  the  Company  under  their 
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option;  in  trust  that  the  Company  should  during  such 

periodi  not  exceeding  in  the  whole  the  period  of  ten  yearsi 

*•  88  Robins  should  require,  by  and  with  and  out  of  the  funds 

Caddxck* 

of  the  Banking  Company*  but  at  the  discretion  of  Bobiufly 
either  accept  or  compel  payment  of  the  sud  debts,  or 
permit  the  same,  or  any  part  thereof  to  continue  due ;  bat 
so  diat  Robins  should  not  be  entitled  to  require  the  Bank- 
ing Company  to  make  any  further  adrance^  and  should  be 
possessed  of  all  monies  paid  during  such  period,  not  exceed- 
ing ten  years,  in  discharge  of  the  last  mentioned  aooountfi, 
in  trust  for  Bobins.  One  of  the  accounts  so  transferred 
was  that  of  **  Haynes  and  Hartland.**  This  was  done  with 
the  assent  of  Hartland*  and  it  did  not  appear  that  Caddidc 
had  objected  to  it,  though  he  had  heard  that  the  account 
had  been  transferred.  At  this  time  the  defendants  were 
indebted  to  Bobins  on  their  banking  aooonnt,  to  an  amount 
as  claimed  by  Bobins^  and  admitted  by  Hartland*  of  919L, 
and  when  the  account  was  so  transferred*  the  first  item  in 
die  books  of  the  Midland  Banking  Company^  and  in  the 
pass  book  of  die  firm*  was  the  sum  of  979^  appesring 
as  a  balance  against  the  defendants.  The  defendants  con- 
tinued to  keep  their  account  with  the  Midland  Btokmg 
Company*  paying  in  monies  week  by  week  to  an  amount 
which  considerably  exceeded  the  balance  so  tiansfened. 
Until  the  end  of  1859*  Harthmd,  who  was  the  sctive 
partner*  attended  at  the  bank  every  week  with  the  psss 
book.  Caddick  lived  at  a  distance :  he  did  not  interfile 
personally*  but  there  was  evidence  that  he  knew  that 
HarUand  attended  at  the  bank.  Caddick*  however*  denied 
that  he  knew  that  the  balance  was  transferred  till  1854* 
On  the  15th  of  September  and  on  the  15th  of  October, 
1853*  Haigreave,  the  manager  of  the  6touri3ridge  Brsnch 
of  the  Midland  Bank*  wrote  to  **  Haynes  and  Harthmd' 
sUting  that  it  was  '<the  wish  of  Robms  that  the  old 
accounts  should  be  got  in." 


9, 

Gaddiok. 
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The  following  letter  was  afterwards  written  by  Robins's 
solicitor  to  the  defendant's  attorneys : — 

^  Stourbridge, 

«<Dear  Sirs,  4th  Not.  1866. 

^If  the  amount  due  from  MessnL  Haynes  &  Hartland 
to  the  Stourbridge  Old  Bank  be  not  immediately  paid,  I 
have  xeodved  instructions  to  proceed  for  its  recovery. 

^  Me8Bra»  Emmett  &  Son,  <<  I  am,  &&, 

^  Bloomsbury  Square.  Hbnrt  Cobsbb." 

hk  answer  to  interrogatories,  Haigreave  stated,  <*that 
the  deed  contained  provisions  under  which  certain  ao- 
coants  thereby  assigned  were  to  be  worked  under  the 
guarantee  of  Mn  B.obinB,  and  the  account  of  ''Haynes 
and  Hartland"  was  one  which  fell  within  the  meaning  of 
such  provisions :  that  the  firm  of  Haynes  and  Hartland  had 
beea  deUted  with  the  balance  owing  by  them  to  Robins : 
that  the  Banking  Company  had  given  credit  to  RoUns  for 
that  amount,  and  that  this  was  the  only  mode  in  which 
it  appeared  that  the  balance  of  979L  was  satisfied  or 
discharge  by  the  Banking  Company  to  Robins." 

On  behalf  of  the  defendant  Caddick,  it  was  contended, 
firit :  that  the  balance  of  979JL,  alleged  to  be  due  to  Robins, 
was  not  the  true  balance  due  fixHu  the  firm,  and  that 
Hartland,  not  having  express  authority  as  a  partner,  had  no 
implied  authority  to  assent  to  this  item  being  carried  to 
die  account  of  the  firm.  Secondly,  that  this  sum  of  979/. 
was  always  treated  as  due  to  Robins^  as  appeared  by  the 
above  letter. 

The  leamed  Judge  told  the  jury  that  the  pass  book 
having  been  m  the  Usual  way  pasnng  from  the  bank  Co  Hart*- 
land,  finom  time  to  time,  for  several  years  without  any  object 
tion  being  made  to  the  979^  being  taken  into  account,  and 
payments  having  been  made  oi^i  the  credit  side  in  the  usual 
way  without  any  objection,  such  payments  disposed  of  the 
items  on  the  other  side  of  the  account ;  and  he  asked  them 


Caddick. 
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1857.       whether  they  thought,  that  by  the  consent  of  Caddick  and 
^^r*^"^      Robins  that  balance  was  taken  into  the  acooant.    His 

Bbalb 

e.  _  Lordship  said  that  it  did  not  make  any  difference  whether 
Caddick  knew  of  it  or  not;  that  if  a  pass  book  is  sent  to 
one  partner  at  a  given  time,  the  other  partner  cannot  say  he 
is  not  bound,  because  he  does  not  choose  to  look  at  it  If 
he  had  objected  it  would  have  been  a  different  matter. 
As  it  was,  if  there  was  an  assent  by  the  partner  to  whom 
the  pass  book  was  sent,  that  was  an  assent  by  the  partner- 
ship. The  jury  found  a  verdict  for  the  plaintiff  for  the 
amount  claimed,  after  deducting  one  of  the  items  of  which 
the  sum  of  979/.  was  made  up,  which  appeared  not  to 
have  been  due  to  Robins  at  the  time  of  the  transfer  of  the 
account 

A  rule  nisi  for  a  new  trial  had  been  obtained,  on  the 
ground  that  the  learned  Judge  misdirected  the  jury  in  only 
leaving  to  them  the  question  of  Hartland's  assent  to  the 
pass  book,  and  not  giving  effect  to  the  rejection  of  the 
balance  conditionally  transferred,  or  leaving  to  the  juiy  any 
question  of  appropriation. 

WhateUjf  and  Gray  shewed  cause  (a). — The  fiist  ques- 
tion is,  whether,  under  the  circumstances,  Hartland  had 
authority  to  consent  to  the  transfer  of  the  account  It  is 
scarcely  necessary  to  cite  any  authority  to  shew  that 
Caddick  was  bound  by  the  act  of  Hartland  in  assenting 
to  the  transfer.  Suppose  two  partners,  one  being  a 
dormant  partner,  keep  an  account  with  a  firm  of  bankers, 
and  after  such  account  has  been  kept  some  time  there 
should  be  a  change  in  the  firm  of  bankers,  could  the 
sleeping  partner  deny  his  liability  upon  the  banking 
account,  because  he  did  not  know  of  the  change  in  the 
firm?  In  Lacy  v.  M*Neik{b)^  the  defendant  who  carried 
on  business  in  partnership,  being    indebted  to   G.,  G. 

(a)  May  30  and  June  4.  (6)  4  D.  &  K.  7. 


Bbaxb 


TRINITY   TERM,   30  VICT.  331 

affiigned    the    debt    to    the    plaintiff;     notice  of    the        1857. 

aflBignment    was  sent  to    Tixej,  one  of  the  defendantSy 

who  afterwards  promised  to  pay  the  debt  to  the  plaintiff.  v. 

Gabpick. 
and  it  was  held  that  this  promise  bound  his  partners. 

Secondly,  the  979L  was  entirely  liquidated  by  the  sums 
paid  in  week  by  week,  amounting  to  a  sum  exceeding  this 
amount ;  and  it  so  appears  on  the  iaoe  of  the  pass  book, 
which  was  seen  and  assented  to  by  Hartland,  who,  as  a 
partner,  had  authority  for  that  purpose.  Then  it  will  be 
Qiged  that  the  Banking  Company  did  not  take  to  this 
account,  and  that  if  at  the  end  of  ten  years  the  sum  of 
979/.  was  not  paid,  Robins  was  to  pay  it ;  and,  therefore, 
that  this  debt  having  been  rejected  by  the  Midland 
Bank  was  due  not  to  them  but  to  Robins.  [^Brtxmwell, 
B. — I  should  understand  that,  so  &r  as  customers  are 
concerned,  the  Banking  Company  took  to  the  accounts 
at  once.  They  could  not  make  a  fluctuating  arrangement 
that  the  debts  on  overdrawn  accounts  should  be  due  to  the 
bank  at  one  time  and  to  some  one  else  at  a  future  time, 
though  it  may  have  been  a  different  matter  as  between  the 
Banking  Company  and  Robins.  Martin,  B. — On  the  25th 
of  March,  1852,  the  sums  which  had  been  paid  by  the  part- 
nership to  the  credit  side  of  the  account  exceeded  979/. ; 
what  is  meant  by  a  rejection  of  the  account  after  that  ?]  The 
relation  of  banker  and  customer  was  fully  established  between 
the  Midland  Banking  Company  and  the  defendants.  Look- 
ing at  the  deed,  it  is  clear  that  the  rejection  of  the  account 
was  nothing  but  a  matter  of  private  arrangement  between  the 
two  banks  with  which  the  customers  have  nothing  to  do. 

77le  Solicitor  General  and  Fhq)son,  in  support  of  the  rule. — 
The  question  left  to  the  jury  was  whether  Hartland  assented 
to  the  account  appearing  in  the  pass  book.  It  is  not  contended 
that  if  A.,  B.  and  C.  meet,  C.  may  not  agree  that  a  debt 


BXAXB 
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1857.       ^*^  ^^  ^un  to  B.  shall  be  traasfened  to  A.    Bot  this 
was  not  a  tmnsaction  in  the  oidiaazy  way  of  buaiiiesB ;  it 
V*  was  a  tnuisfer  whidi  gave  the  txansferee  a  right  to  letnoslbr 

oie  account,  and  the  account  was  m  wet  lejeeted  and 
letransferred  to  Bobios.  That  is  not  a  transaction  in  which 
one  partner  would  have  power  to  bind  his  oopartneia — 
Secondly,  die  balance  of  979/«»  alleged  by  Robins  to  be 
doe,  was  not  the  true  bohmeOi  Caddick  had  a  rig^t  to 
say  that  be  owed  Bsudi  lean^  but  he  would  be  deprived 
of  that  right  if  he  conU  he  bound  by  Hartland^s  anent 
to  the  pass  book.  IPolloek,  C.  B.*-Caddiek  had  a  right 
to  be  in  the  same  position  as  regarda  the  Midland  Bank- 
ing Company  as  he  would  have  been  with  regard  to 
Robins.  Mcartm,  R — That  seems  un^spoted.  If  Ehrt- 
land  aawnted  to  a  balance  that  was  not  due,  it  may  be  said 
that  there  was  no  consideration  for  audi  assent.  Adbei, 
C.  B«— *Caddick  might  have  given  evidence^  that  at  the 
time  of  die  tran^r  of  the  account  nothing  was  doe  firom 
the  firm  to  Robins.  If  the  learned  judge  had  refiissd  to 
admit  such  evidence,  we  should  have  granted  a  new  trial] — 
Thirdly,  the  old  balance  was  never  in  Act  paid  off.  The 
letter  from  Robins's  sdidlor  and  Haigreave's  evidence 
shewed  that  Robins  was  always  treated  jss  the  owner  of 
die  balance  ndutfnver  it  waa."-^(fF%a<a&y  referred  to 
Bmhnham  v.  AreAos  (a),) 

Ckr.  ado.  tmU, 

Pollock,  G.  B.,  now  said* — We  are  all  of  opinion  that 
this  rule  ought  to  be  dischsiged.  The  account  wss  trans- 
ferred from  a  person  of  the  name  of  Robins  to  the  Midland 
Banking  Company,  repmeoled  by  the  plaintiff  Beale,  their 
pubUe  officer,  and  if  in  raaliQr,  in  consequence  of  the 
transfer,  there  had  been  a  loss  to  Caddick,  it  may  be  that 

(a)  2  B.  «fc  AkL  S9. 
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lie  would  hare  had  a  ri^t  to  oomplam,  and  say  ^  I  am  not 
liable  at  all ;  at  aH  events,  I  am  not  liable  to  that  which  ie 
daimed.*'  But  it  was  said  that  the  learned  Judge  ruled 
that  it  was  sufficient  if  Hartland  consented,  and  there  was 
no  occasion  to  inquire  anything  about  Caddick.  There 
are  circumstances  under  which  that  would  not  hare  been 
a  correct  mode  of  leaying  it  to  the  jury ;  but  the  learned 
Judge's  direction  must  be  taken  with  reference  to  the 
BQhject-matter  before  him.  The  defendant  Cad^ck  really 
had  the  benefit  of  everything  to  which  he  would  have  been 
entitled  as  against  Bobins,  and  those  expressions  to  which 
exeepdon  was  taken  at  the  trial,  and  afterwards  before  us, 
when  moving  for  a  new  trial,  were  with  reference  to  the 
ftcts  perfectly  correct.  For  these  reasons  I  am  of  opinion 
that  the  rale  ought  to  be  discharged. 

Mabtin,  B. — I  am  of  also  of  opinion  that  the  rule  oug^t 
to  be  discharged.    The  first  question  is  with  respect  to  the 
tmnsfer  of  the  sum  of  979L    Now  if  the  learaed  Judge 
had  told  the  jury,  (what  at  one  time  in  the  course  of  the 
aignment  I  thought  likely  to  be  the  case),  that  the  Banking 
Company  represented  by  the  plaintiff  had  any  better  right 
with  respect  to  that  sum  of  money  than  Robins  had,  I  should 
have  been  of  opinion  that  that  was  a  misdirection ;  for  it 
seems  to  me,  that  on  a  transfer  of  an  account,  at  the  very 
utmost,  the  party  taking  it  must  take  it  precisely  as  it  is, 
that  is  to  say,  the  actual  debt  due  and  not  any  particular 
balance  that  may  have  been  so  transferred.    The  learned 
Juc^  adopted  what  seems  to  me  the  proper  view  of 
die  subject,  viz.,  that  this  action  must  be  considered  as 
die  action  of  Robins,  and  the  jury  must  have  looked  upon 
it  in  that  light   It  may  be,  that  if  Hartland  had  borrowed 
money  from  the  Banking  Company,  and  had  paid  off 
Robins  with  the  money  so  borrowed,  he  would  have  had 
authority  as  a  partner  to  pledge   the  credit  of  Caddick. 


Cadmck. 
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1357,        Id  point  of  fact  be  did  not  do  that.     With  respect  to  the 
^'T"*^^^      appropriation,  it  appears  to  me  the  aigument  on  behalf  of 

V.  the  defendant  Caddick  fiiils.   I  assume,  so  far  as  Robins  and 

Casdiok. 

the  Midland  Banking  Company  were  conoemed,  that  they 

did  reject  the  979Lf  and  keep  a  separate  accoant  of  it. 

But  I  apprehend,  that  unless  Hartland  was  a  party  to  that 

arrangement,  the  entry  in  the  pass  book  afier  the  payment 

of  the  money  by  him  was  a  conduaive  appropriation  of 

that  money  as  against  the  979il ;  for  it  is  the  person  who 

pays  the  money  who  has  a  right  to  give  a  destination  to  it 

Therefore  when  Hartland  received  the  pass  book,  and  saw 

the  money  from  time  to  time  paid  by  him,  appropriated  or 

entered  in  that  book,  he  had  a  right  to  appropriate  the 

money  as«  against  the  first  item,  and  except  with  his 

consent,  that  money  could  not  afierwards  be  appropriated 

otherwise;    and  therefore  it  seems  to  me,  that  without 

going  into  the  question  whether  or  not  Caddick  consented 

to  the  transfer,  if  the  pass  book,  as  it  would  do,  stated  that 

979L  was  paid,  no  action  could  be  maintained  in  respect 

of  it,  because  it  was  paid.     Mr.  I^psan  fails  to  shew  that 

Hartland  was  any  party  to  the  taking  of  this  979L  out 

of  the  account  and  putting  it  into  a  separate  account  as 

between  Robins  and  the   Midland    Banking  Company. 

There  having  been  no  such  consent  on  Hartland's  part, 

the  items  in  the  pass  book  must  be  taken  as  applying 

to  and  extinguishing  the  earlier  item,  viz.,  the  979/. 

Bbamwell,  B.— -I  am  of  the  same  opinion.  I  take  the 
case  to  be  this.  The  Midland  Banking  Company  says, 
*^  We  have  paid  a  certain  quantity  of  money  on  your 
account:"  the  defendant  Caddick  answers,  <*  So  be  it,  but 
we  have  paid  you  an  equivalent  sum  of  money.**  And  the 
question  is,  whether  that  is  true.  It  would  be  true  if 
the  plaintifis  have  no  right  to  charge  the  979^,  or  the 
actual  sum  due  in  respect  to  the  item,  as  to  which  the 
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chaige  is  made.     Then  the  sabsequent  question  between        1857. 

the  parties  is,  aye  or  no,  had  the  Banking  Company  a      ^^T^ 

right  to  charge  that  item  (I  for  the  moment  leave  out  the      ^    •• 
AX..  Caddick. 

Dgares),  let   its  amount  be   what  it  might,   against  the 

defendants?  I  am  clearly  of  opinion  that  they  had,  because 
the  transaction  appears  to  me  to  have  been  shortly  this, — 
the  (inn  of  the  defendants  were  indebted  to  Robins  in 
a  balance ;  then  that  balance,  or  what  is  supposed  to 
represent  that  balance,  is  debited  to  the  defendants  in  an 
account  opened  between  them  and  the  Midland  Banking 
Company.  If  the  defendants  had  agreed  to  that,  it  would 
have  been  the  common  case  of  a  debt  due  from  A.  to  B., 
being  transferred  to  C,  with  the  consent  of  A.  In  this 
case  it  did  not  appear  that  Caddick  had  actually  agreed, 
bat  Hardand  having  agreed  that  agreement  was  binding  on 
Caddick.  Caddick  says,  **  Although  my  partner  agreed  to 
this,  inasmuch  as  I  did  not,  I  am  not  liable,  and  the  trans- 
action is  invalid  as  against  me."  On  the  other  hand,  the 
Midland  Banking  Company  say,  "  Tour  partner  is  compe- 
tent to  bind  you  on  that  matter."  It  was  urged  on  behalf 
of  Caddick,  that  as  between  Caddick  and  Robins  the 
account  was  dbputed;  and  that  therefore  Caddick  had 
a  right  to  say,  '^Tou  have  no  right  to  put  me  in  a 
worse  situation  against  my  new  creditor,  than  against  my 
old  one."  But  the  answer  to  that  is,  that  inasmuch  as  the 
Midland  Banking  Company  did  not  know  of  the  dispute 
as  to  the  account,  they  cannot  be  affected  by  that  con- 
sideration, because  it  is  perfecdy  manifest  that  Uartland, 
as  a  partner,  if  he  liked,  might  have  drawn  a  cheque  on 
them  for  the  amoynt  in  question,  and  have  paid  it  to 
Robins;  and  if  Hartland  has  done  what  is  equivalent  to 
that,  between  him  and  the  Midland  Banking  Company, 
which  in  my  opinion  he  has,  it  cannot  matter  what  the 
state  of  account  is  between  Robins  and  the  defendants, 

▼OL.   U. — V.  8.  Z  BXCH. 
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1857.       because  even  if  there  had  not  been  a  shilling  doe  from  the 
defendants  to  Robins,  still  if  Eburtland  had  gone  to  the 
Bank  and  said,    **  There  is  979L  due,  and  that  I  want 
you  to  lend  me  and  my  partner,  in  order  that  we  may  pay 
Robins,**  it  is  clear  that  the  partnership  would  have  been 
bound.    Therefore  it  seems  to  me  of  no  moment  whether 
there  was  a  debt  due  from  the  defendants  to  Robins, 
supposing  that  the  Midland  Banking  Company  acted  bona 
fide  in  their  dealings  with  Hartland     That  remark,  how- 
ever, b  to  be  qualified  in  this  way.    I  say,  if  Hartland  had 
specifically  agreed  to  the  sum  of  979L,  in  my  opinion  the 
defendant  Caddick  would  have  been  bound,  although  that 
was  not  the  true  balance  due ;  but  the  more  rational  way 
of  looking  at  the  transaction  is  to  say,  not  that  Hartland 
bound  himself  to  that  particular  amount,  but  only  to  the 
true  balance,  which  was  supposed  to  be  979L;  in  other 
words  the  balance,  whatever  it  was.    In  that  case  I  think 
it  was  perfectly  competent  to  the    defendants  to   say, 
**  It    may  be    that   you,   the  Banking   Company,  have 
credited    Robins    97 9L — it   may    be    that  Robins  has 
credited  us  with  979L,  but  we  did  not  owe  the  money  to 
him,  and  you  ought  not  therefore  to  have  credited  him 
with  the  amount ;  and  the  result  is,  that  you  must  alter  the 
amount  of  the  credit  so  given  to  him,  and  chaiged  against 
us."  That  is  the  reasonable  way  of  looking  at  it,  and  all  the 
di£5culty  arises  fix>m  its  being  supposed  that  the  learned 
Judge  said,  that  the  9792.  was  a  binding  item.     I  do  not 
think  he  did.     It  is  dear  that  he  said  the  contraiy  (as 
my  brother  Martin  observed),  because  he  allowed  the  de- 
fendants an  item  out  of  it    Upon  that  ground,  therefore,  it 
seems  to  me  it  may  not  be  important  to  look  at  the  pardcalar 
words  he  used     If  I  am  right  on  this  point  the  question  of 
appropriation  does  not  arise,  because  if  the  defendants  owe 
to  the  Banking  Company  the  true  balance  which  they  owed 
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to  Robins  before,  the  balance  added  to  the  other  items  of  the 
accoant  overtops  the  cross  payments.     However,  it  seems 

clear  that  Hartland  must  be  taken  to  have  agreed  that  the  v. 

Caddiok. 
firet  payment  he  made  into  the  account  should  go  in  dis- 
charge of  the  fint  item.    On  these  grounds  I  think  that  the 
learned  Judge  was  clearly  right,  and  that  the  rule  must, 
therefore,  be  discharged. 

Watson,  B — I  am  of  the  same  opinion.  The  facts 
appeared  to  be  a  little  complicated  at  first,  but  when  they 
were  clearly  brought  before  us  by  Mr.  Whateley  and  Mr. 
Grayj  there  was  no  doubt  on  the  subject  The  objection 
to  the  direction  of  the  learned  Judge  was,  that  he  told  the 
JQiy  that  it  was  immaterial  whether  Caddick  had  assented 
to  the  transfer  of  the  account,  as  Hartland  had  the  power 
to  bind  him.  Now,  I  take  it  to  be  perfecdy  clear  that  one 
partner  has  the  power  of  employing  a  banker;  and  when 
that  banker  ceases  to  carry  on  business^  as  here  Robins 
ceased  to  carry  on  business,  he  has  the  power  to  employ 
another  banker,  as  in  this  case  Hartland  employed  the 
Midland  Banking  Company,  and  transferred  the  account 
to  them.  Then,  the  objection  is  this,— that  Hartland 
still  had  no  power  to  bind  his  copartner  Caddick  to 
the  identical  sum  of  9792.  But  that  is  not  what  the  learned 
Judge  told  the  jury.  He  put  it  to  them  in  this  way :  that 
the  account  was  transferred  by  Hartland,  and  that  it  was 
equally  open  to  Caddick  to  contest  the  amount  of  the 
balance  in  an  action  by  the  present  plaintifiP,  as  it  would 
have  been  in  an  action  by  Robins.  It  is  perfectly  clear, 
that  the  learned  Judge  stated  that  the  promise  made  by 
Hartland  was  not  to  pay  9792.,  but  the  balance,  whatever  that 
might  be,  and  that  is  within  the  principle  that  one  partner 
has  the  power  to  bind  another  in  every  thing  connected 
with  the  partnership  transactions.     Whether  or  not  he 
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1857.       could  have  bound  him  conclusively  by  assenting  to  the 
^^^^^      979/.  as  an  ascertained  balance,  is  a  point  upon  which  I  do 
^'  not  wish  to  express  any  opinion  whatever.     On  the  other 

hand  Lacy  v.  M*Neik  (a)  is  a  conclusive  authority  that  he 
had  a  right  to  bind  him  by  transferring  what  might  be 
found  to  be  the  balance. — Then  as  to  the  appropriation, — 
there  is  abundant  evidence  of  appropriation,  because  the 
979/.  is  carried  as  the  first  item  to  the  new  account.  A  great 
deal  was  said  about  the  power  of  the  Banking  Company 
to  repudiate  this  and  other  accounts  if  they  did  not  prove 
advantageous.  But  when  the  matter  is  looked  into  it  is 
perfectly  clear  that  the  transaction  between  Robins  and 
the  Banking  Company  was,  that  the  latter  was  to  take 
Robins*  business  and  all  the  accounts,  and  to  have  the 
option  to  continue  or  repudiate  any  account  at  the 
end  of  twelve  months,  and  then  at  the  end  of  ten  years 
Robins  was  to  guarantee  them  against  any  loss  on  an 
account  so  repudiated.  The  account  became  an  account 
between  the  Midland  Banking  Company  and  the  defend- 
ants, and  although  as  between  the  Banking  Company  and 
Robins  the  Banking  Company  repudiated  the  account,  it 
still  continued  a  debt  due  from  the  defendants  to  the 
Banking  Company.  It  was  an  account  standing  in  the 
books  of  the  Midland  Banking  Company  in  the  names 
of  Hartland  and  Caddlck,  and  then  at  the  end  of  ten  years, 
if  the  Midland  Banking  Company  did  repudiate  the  account, 
Robins  was  to  guarantee  them  against  any  loss  upon  it 
For  these  reasons  it  seems  to  me  that  the  rule  must  be 
discharged. 

Rule  discharged. 

(a)  4  D.  «fc  R.  7. 
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1857. 


The  Attornbt  General  v.  John  Hioqins  and  Others.       ji^y  30. 

X  HIS   was  an  information  agunst  the  defendants  who  A  testator, 
were  executors  of  William  Higgins  deceased,  for  not  ex-  EMknd, 
hibiting  an   inventory  duly  sUmped,  of  certain  shares  in  ih^moyLe^ 
Railway  Companies  in  Scotland,  pursuant  to  the  48  G.  3,  pJo^y  iJiAm 

C  139,  8.  38.  **»•*  proTince 

was  sworn  onr 

Plea:   The  general  issue.  der  100,000/., 

,  ^  ,  and  the  will 

A  special  verdict  was  found  by  consent,  which  stated  baTingbeen 

that  Will  iam  Higgins,  before  and  at  the  time  of  making  his  duty  was  paid 

will,  and  thence  until  his  death,  resided  and  inhabited,  The  testator's ' 

and  was  domiciled  at  Broughton,  within  the  province  of  TOr^^actuaHy 

York,  and  after  the  31st  of  August,  1805,  on  the  Ist  day  JS„w*lm^t. 

of  January,  1850,  within  the  province  aforesaid,  duly  made  jf  ^^^^00  to* 

his  will  signed  by  him  &c.  and  attested  &c.  according  to  ^jjj^^  ''?■ 

the  form  of  the  statute,  and  thereby  appointed  the  said  shares  in  rail- 

.  'Z      t^tr  way  Companies 

John   Higgins  and  others    executors,  and    gave  to    his  in  Scotland, 
executors  all  his  personal  estate  and  effects  in  the  United  panies  being 
Kingdom  of  Great  Britain  and  Ireland :  and  that  William  ^^er  Uie 
Higgins  afterwards,  and  after  the  passing  of  "  The  Com-  cuJSJJ*cJ>n- 
panies  Clauses  Consolidation  (Scotland)  Act,   1845,'*  on  J^j^^^w^, 
the  7th  of  December,  1853,  within  the  province  aforesaid,  1846),  to  the 

^  ^  *  Talneof  6716/. 

died  without  havine  in  anirwise  altered  or  revoked  his  will:  Inporsuanceof 

_  ,  the  19th  and 

and  that  the  will  of  William  Higgins  was  a  good  and  valid  20th  sections 

of  that  Act 
the  executors 
predoeed  ihe  probate  with  the  proper  declaration  to  the  secretaries  of  the  sereral  railway 
Companies,  and  caused  their  own  names  to  be  inserted  in  the  register  of  shareholders  at  the 
chief  ofBces  of  the  said  Companies  in  Scotland ;  but,  although  more  than  six  months  had 
elspsed,  did  not  exhibit  an  inventory  properly  stamped  in  the  Commissary  Court  in  Scotland, 
u  re(|nxred  by  the  48  Geo.  3,  c.  149,  s.  38.  In  an  information  for  penalties  for  not  exhibiting 
such  mventoryy— JEUf,  that  the  duty  imposed  on  executors  by  the  49  Geo.  3,  c.  1 49,  s.  38,  to 
exhibit  in  the  Court  of  Scotland  an  iuTentory  properly  stamped,  is  not  affected  by  the  8  &  9 
YkX,  c.  17,  s.  20,  and  that  iberefbre  the  duty  on  such  inTentory  was  payable  in  Scotland  in 
respect  of  the  shares. 
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will  and  disposition,  according  to  the  laws  and  customs  of 
.Scotland,  of  all  the  said  testator's  personal  and  moveable 
estate  and  effects  at  the  time  of  his  death  in  that  part  of 
the  United  Kingdom :  that  John  Higgios  and  others 
as  executors,  after  the  death  of  William  Higgins,  on  the 
12th  of  January,  1854,  duly  proved  the  will  in  the  Prerog- 
ative Court  of  the  province  of  York,  and  probate  was  then 
granted  to  John  Higgins  and  others ;  and  the  said  John 
Higgins  and  others  thereupon  then  took  upon  themselves 
the  burthen  of  the  execution  of  the  will  as  executors,  and 
afterwards,  and  within  six  calendar  months  after  obtain- 
ing probate,  that  is  to  say  on  the  1st  of  March,  1854, 
produced  the  probate  to  the  several  and  respective  secre- 
taries of  certain  B4iilway  Companies  in  Scotland,  all  which 
several  Companies  had  been  incorporated  by  Acts  of 
Parliament,  with  which  **  the  Companies  Clauses  Con- 
solidation {Sco^nd)  Act,  1845,"  was  incorporated,  and 
which  were  respectively  called  the  Edinburgh  and  Glasgow 
Railway  Company,  &c.,  in  all  which  said  several  Com- 
panies the  said  William  Higgins  deceased,  before  and  at 
the  time  of  his  death,  was  entitled  to  and  was  the  owner  of 
certain  shares  of  and  in  the  respective  capitals  thereof:  and 
at  the  same  time  produced  to  and  left  with  the  said  several 
and  respective  secretaries  a  declaration  in  writing  duly 
made  in  conformity  with  and  in  pursuance  of  the  provisions 
of  "the  Companies  Clauses  Consolidation  (Scotland)  Act, 
1845,**  and  thereupon  then,  as  executors,  caused  the  said 
shares  to  be  duly  transferred  and  transmitted  in  the  man- 
ner required  by  "the  Companies  Clauses  Consolidation 
(Scotland)  Act,  1845,*'  in  the  registers  of  shareholders  of 
the  siud  several  Railway  Companies  respectively,  at  the 
several  chief  o£5ces  of  the  said  several  Companies,  situate 
and  being  respectively  in  Scotland,  fix>m  the  name  of  the 
said  testator  William  Higgins  into  the  names  of  them  the 
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taid  John  Higgins  and  others,  and  thereby  and  not  other- 
wise entered  upon  the  possession  and  management  of  the 
said  shares,  the  same  being  the  only  personal  and  moveable 
estate  and  effects  in  Scotland  of  the  said  testator.  And 
that  the  period  of  six  calendar  months  from  the  time  of 
SQch  transfer  and  transmission  being  made,  and  from  the 
time  of  the  said  John  Higgins  ahd  others  assuming 
the  possession  and  management  of  the  said  shares  as  such 
executors  as  aforesaid  elapsed  before  the  day  of  exhibiting 
the  said  information ;  and  that  the  certificates  of  the  pro- 
prietorship of  the  said  shares,  duly  issued  in  pursuance  of 
the  said  Acts  of  Parliament  whereby  the  said  Railway 
Companies  had  been  incorporated,  before  and  at  the 
time  of  the  death  of  William  Higgins  were  within  the 
province  of  York ;  and  each  of  them,  the  said  John  Higgins 
and  others,  had  during  all  the  time  aforesaid  notice  of  the 
premises,  but  have  not  nor  has  either  of  them  exhibited  in 
Scotland  a  full  and  true  inventory  duly  stamped,  or  any 
inventory  of  the  said  shares,  but  have,  and  each  of  them 
has,  neglected  and  refused  so  to  do.  And  that  the  said 
shares  at  the  time  of  the  death  of  William  Higgins,  and 
from  thence  continually  until  the  transfer  thereof  as  afore- 
said, and  during  and  until  the  expiration  of  six  calendar 
months  &&,  were  in  the  whole  of  a  value  exceeding  6000/. 
and  under  the  value  of  600021,  that  is  to  say,  of  the  value  of 
57152.  2«.  6d.,  and  that  the  stamp  duty  which  would  have 
been  payable  upon  and  in  respect  of  the  inventory  of  the 
said  shares  in  Scotland,  if  such  inventory  ought  by  law 
to  have  been  and  had  been  exhibited  by  the  said  John 
Higgins  and  others  as  such  executors,  was  and  is  the  sum 
of  1002.  That  the  said  William  Higgins  at  the  time  of  his 
death  was  possessed  of  goods  and  chattels  within  each  of 
the  provinces  of  Canterbury  and  York  in  England ;  and 
that  the  said  John  Higgins  and  others  after  the  death  of 
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the  said  William  Higgins,  and  after  the  obtaining  of  probate 
as  aforesaid,  and  before  the  expiration  of  six  calendar 
months  from  the  time  of  their  assuming  the  possession  and 
management  of  the  said  shares,  took  upon  themselves  the 
execution  of  the  said  will,  and  after  probate  had  been 
so  aforesaid  granted  by  the  Prerogative  Court  of  York, 
probate  of  the  said  will  was  on  the  27th  of  January,  1854, 
duly  granted  to  them  as  such  executors  as  aforesaid  by  the 
Prerogative  Court  of  Canterbury,  for  and  in  respect  of  the 
goods  and  chattels  of  the  testator  being  within  the  said  last 
mentioned  province.  And  that  the  goods  and  chattels  of 
the  testator  in  the  province  of  Canterbury,  and  in  respect 
whereof  probate  was  so  granted  by  the  said  Prerogative 
Court  of  Canterbury  as  aforesaid,  were  at  the  time  of  his 
death,  and  from  thence  until  and  at  the  time  of  the  granting 
of  the  probate  thereof  as  aforesaid  of  a  value  exceeding 
35,000iL,  and  under  the  value  of  40,000/.,  that  is  to  say  of 
the  value  of  39,790/.  U.  lid.;  and  that  the  stamp  duty 
payable  in  respect  thereof,  that  is  to  say  the  sum  of 
525Ly  was  duly  paid  to  Her  Majesty  by  the  said  John 
Higgins  and  others,  as  executors.  And  that  the  goods  and 
chattels  of  the  said  testator  in  the  province  of  York,  and 
in  respect  whereof  probate  was  so  granted  as  aforesaid  by 
the  said  Prerogative  Court  of  York,  were  at  the  time  of 
the  death  of  the  said  testator  and  from  thence  until  and  at 
the  time  of  the  granting  of  the  probate  thereof  as  aforesaid, 
of  a  value  exceeding  9O,0OOiL,  and  under  the  value  of 
100,000iL,  that  is  to  say  of  the  value  of  93,22 U  3s.  5d.: 
And  that  the  stamp  duty  payable  in  respect  thereof,  that  is 
to  say  1 350iL  was  duly  paid  to  Her  Majesty  by  the  said 
John  Higgins  and  others,  as  executors.  And  the  jarois 
further  found,  that  if  the  said  shares  of  the  said  testator  in 
the  said  Railway  Companies  in  Scotland  actually  had  been, 
at  the  time  of  the  death  of  the  testator,  or  if  those  shares 
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were  to  be  considered  as  being  goods  and  chattels  of  the 
said  testator  within  the  province  of  York,  the  value  of 
those  shares,  added  to  the  other  goods  and  chattels  of  the 
said  testator  within  the  province  of  York,  would  have  been 
under  the  value  of  100,000/.9  and  that  no  more  stamp  duty 
would  have  been  due  or  payable  to  Her  Majesty  in  respect 
of  the  probate  thereof  than  has  actually  been  paid  by  the 
said  John  Higgins  and  others  as  such  executors.  But 
whether  or  not  upon  the  whole  matter  &C9  the  said  John 
Higgins  and  others  ought  to  have  exhibited  such  an  inven- 
tory as  aforesaid,  and  whether  they  do  owe  or  are  liable  to 
pay  to  Her  Majesty  double  the  stamp  duty  which  would 
have  been  payable  upon  such  inventory,  in  manner  and 
form  as  in  the  said  information  is  alleged,  the  jurors  are 
ignorant  &c. ;  and  if  upon  the  whole  matter  it  shall  appear 
that  the  said  John  Higgins  and  others  ought  to  have 
exhibited  such  inventoiy  and  do  owe  &c.,  the  jurors  say 
that  the  said  John  Hi^ins  and  others  ought  to  have 
exhibited  such  inventory,  and  do  owe  &c.  double  the  stamp 
doty  which  would  have  been  payable  thereupon,  that 
is  to  say,  the  sum  of  200L  as  in  the  information  alleged.  But 
if  upon  the  whole  matter  &c.  the  said  John  Higgins  and 
others  ought  not  to  have  exhibited  such  inventoiy,  do 
not  owe  or  are  liable  to  pay  double  the  stamp  duty  &c., 
then  the  jurors  say  that  the  said  John  Higgins  and  others 
ought  not  to  have  exhibited  such  inventory,  and  that  they 
do  not  owe  nor  are  liable  to  pay  double  the  stamp  duty  &c. 
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The  Attorney  General  (with  whom  was  Pigott^  Serjt, 
and  Beavan\  for  the  Crown. — The  question  turns 
upon  whether  the  Crown  can  claim  duty  in  respect 
of  shares  in  certain  public  companies  in  Scotland  which 
belonged  to  a  testator  who  was  domiciled,  and  whose  will 
has  been  proved  in  England.  The  8  &  9  Vict  c.  1 7,  s.  1 9, 
provides,  that  if  the  interest  in  any  share  have  become 


344 


EXCHEQUfiR  REPORTS. 


1867. 

Attobkbt 
Gensbal 

9. 
HlQQINS. 


transmitted  in  consequence  of  the  death,  &c.,  of  anj  share- 
holder, such  transmission  shall  be  authenticated  bj  a  decla- 
ration in  writing  as  thereinafter  mentioned,  and  such 
declaration  shall  be  left  with  the  secretary,  and  thereupon 
he  shall  enter  the  name  of  the  person  entitled  under  such 
transmission  on  the  register  of  shareholders.  By  s.  20,  <<  if 
such  transmission  have  taken  place  by  virtue  of  any  testa- 
mentary instrument,  or  by  intestacy,  the  probate  of  the  will 
or  the  letters  of  administration,  or  an  official  extract  there- 
from obtained  from  any  prerogative  Court,  if  granted  in 
England,  or  a  testament  testamentary,  or  testament  dative  (a), 
if  expede  in  Scotland,  or  an  official  extract  therefrom  shall, 
together  with  such  declaration,  be  produced  to  the 
secretaiy,  and  upon  such  production,  in  either  of  the  cases 
aforesaid,  the  secretary  shall  make  an  entry  of  the  declara- 
tion in  the  said  register  of  transfers."  It  will  be  con- 
tended, that  on  the  production  of  the  probate  of 
the  will  the  secretary  is  bound  to  make  the  entry  in  the 
register  of  transfers,  and  that  the  title  of  the  .executors  is 
thereby  complete,  and  that  they  are  enabled  to  dispose  of 
the  shares  without  taking  any  further  steps.  The  effect, 
however,  of  the  statute  is  merely  this,  that  when  a  person 
possessed  of  shares  in  public  companies  in  Scotland  dies,  if 
his  will  is  proved  in  England,  it  is  not  necessary  for  the 
executors  to  prove  the  will  again  in  Scotland.  In  Scotland 
wills  must  be  confirmed.  Before  the  passing  of  4  Gea  4, 
c  97,  this  took  place  in  commissary  Courts  which  were 
relics  of  the  old  ecclesiastical  Courts  which  existed  before 
the  Reformation.  Since  the  passing  of  that  Act  confirma- 
tion takes  place  in  the  sherifi'  Courts.    In  England  probate 


(a)  In  Scotland  an  execu- 
tor producing  a  will  bj  which  he 
18  appointed  executor,  u  caUed 
an  executor  testamentary,  and 
the  will  a  testament  testamen- 
tarj.     Where  there  is  no  will 


appointing  an  executor,  the  Com- 
missaries, on  the  application  of 
persons  interested,  appoint  an 
executor  dative,  and  the  instru- 
ment of  appointment  is  the  testa- 
ment dative. 
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is  an  exemplificaUon  of  an  act  of  Court.  William  the 
Third  brooght  from  Holland  the  device  of  raising  a  revenue 
by  stamps,  and  probate  duty  was  levied  in  England  by 
affixing  a  stamp  on  the  exemplification.  In  Scotland  the 
will  was  simply  confirmed  without  probate,  and  therefore 
there  were  no  means  of  affixing  a  stamp.  Probate  duty 
was  introduced  into  Scotland  in  1804|  by  the  44  Gea  3, 
&  98.  This  Act  was  amended  in  1808,  and  in  order  to 
adopt  the  practice  of  affixing  a  stamp,  the  statute  required 
that  a  stamp  should  be  affixed  to  the  inventoiy.  By  the 
48  Geo.  3,  c  149,  s.  38,  it  is  enacted,  **  that  every  person 
who,  as  executor,  &c,  shall  intromit  with  or  enter  upon  the 
possession  or  management  of  any  personal  or  moveable  estate 
or  effects  in  Scotland  of  any  person  dying  after  the  10th 
day  of  October,  1808,  shall,  on  or  before  disposing  of  or 
distributing  any  part  of  such  estate  or  effects,  or  uplifting 
any  debt  due  to  the  deceased,  and  at  all  events  within  six 
calendar  months  next  after  having  assumed  such  posses- 
sion or  management,  in  whole  or  in  part,  and  before  any 
person  shall  be  confinhed  executor  testamentary  or  dative, 
exhibit  upon  oath  or  solemn  affirmation  in  the  proper 
commissary  Court  in  Scotland,  a  fiill  and  true  inventory, 
duly  stamped,  &c.,  of  all  the  personal  estate,  &c.,  distin- 
guishing what  shall  be  situated  in  Scotland,  and  what  else- 
where, together  with  any  testament,  &c.,  which  inventory, 
together  with  such  testament  or  other  writing,  if  any  such 
there  be,  shall  be  recorded  &c.,  and  in  case  any  person 
hereby  required  to  exhibit  any  such  inventory  &c.  shall 
neglect  or  refuse  so  to  do  &c.,  he  shall  be  charged,  &c., 
to  the  payment  of  double  the  amount  of  the  stamp 
duty  which  would  have  been  payable  upon  such  invent- 
ory" (a>  The  20th  section  of  the  8  &  9  Vict  c.  17,  does 
not  relieve  the  executor  from  the  duty  of  exhibiting  the 
inventory  in  Scotland,  for  though  he  may  use  the  probate 

(a)  The  amount  is  now  regulated  by  55  Geo.  3,  c.  184. 
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to  establish  his  title,  as  soon  as  he  intromits  with  the  shares 
he  is  bound  to  exhibit  an  inventory.  For  general  purposes 
personal  property  has  no  locality,  but  it  has  a  locality  for 
the  purposes  of  probate.  If  there  is  a  provincial  probate, 
that  operates  only  on  property  within  the  jurisdiction  of 
the  Court  which  granted  it  These  railway  shares  were 
personal  property  in  Scotland.  They  were  not  within  the 
jurisdiction  of  the  Court  which  granted  probate  in  England. 
The  legislature  has  relieved  executors  from  the  obligation 
of  proving  the  will  again  in  Scotland,  but  the  executor  in 
Scotland  has  another  duty,  he  is  bound  to  exhibit  an  in* 
ventory,  which  is  a  collateral  act  which  the  legislature  has 
directed  to  be  done  for  fiscal  purposes.  It  may  be  argued 
that  the  probate  duty  paid  in  the  province  of  York  covers 
the  value  of  these  shares,  but  property  locally  situated  in 
Scotland  is  not  assessable  to  probate  duty  in  England. 
The  probate  duty  in  England  is  payable  only  on  property 
within  the  jurisdiction  of  the  Courts  granting  such  probate. 
If  the  executors  have  paid  probate  duty  on  property  not  in 
England,  they  will  get  it  back;  it  must  therefore  be  taken 
that  the  duty  which  was  here  paid  was  paid  on  property  in 
England.  The  mode  of  obtaining  confirmation  by  an 
executor  appointed  by  will,  is  to  produce  before  the  sherifis' 
Court  the  testament  which  contains  the  nomination,  with 
a  full  inventory  seen  and  confirmed,  and  the  sheriff's 
authority  is  granted  by  decree  of  confirmation.  Confir- 
mation is  necessary  as  an  active  title,  tL  e.,  to  enable  the 
executor  to  receive  and  distribute  the  moveable  estate: 
Bell's  Principles  of  the  Law  of  Scotland,  ss.  1892,  1893. 
The  20th  section  of  the  8  &  9  Vict,  c  17,  makes  it  un- 
necessary for  an  executor  to  obtain  confirmation  in  Scotland 
for  the  purpose  of  getting  shares  transferred  into  his  own 
name.  It  saves  an  executor,  who  has  proved  a  will  here, 
from  the  cxpence  of  taking  down  the  original  will  in  the 
custody  of  an  officer  before  the  sheriflTs  Court,  and  enables 
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him  to  get  a  transfer  of  the  shares  without  that  ezpeDse,  but 
it  has  DO  further  effect 

Mamsty  for  the  defendant — It  is  admitted  that  before  the 
passing  of  8  &  9  Viet  c  17,  s.  20,  confirmation  would  have 
been  necessary.  The  object  of  the  clause  was  to  render  less 
complicated  the  steps  which  the  executors  of  testators,  who 
died  in  England  possessed  of  shares  in  Scottish  companies, 
were  obliged  to  take  in  order  to  entitle  them  to  such  shares. 
For  that  purpose  it  enables  executors  to  acquire  a  title  to 
the  shares  bj  acts  done  in  this  country.  They  may  there- 
fore pay  probate  duty  here.  The  duty  has  in  fact  been 
paid  in  the  province  of  York.  Probate  was  taken  in  York 
for  an  amount  under  100,000/. ;  it  is  found  that  the  value  of 
the  testator's  other  property  in  the  province  of  York  was 
93,23121,  and  that  the  value  of  these  shares  was  under  6000£ 
[PoflocA,  C.  B, — If  your  view  is  right  where  should  the 
duty  be  paid,  in  England,  in  Canterbury  or  York  ?  The 
Attorney  General — It  is  well  settled  that  legacy  duty  is  paid 
according  to  the  domicile  of  the  testator,  and  probate  duty 
according  to  the  situs  of  the  property:  The  Attorney 
General  ▼.  Dimond{a)^  The  Attorney  General  v.  Bouwens  (J), 
In  re  Etoin  (c).  PoUock,  C.  B.— The  8  &  9  Vict  c.  17, 
8. 20,  enables  the  executor  of  a  person  entitled  to  shares 
in  Scotland  to  prove  that  he  is  the  person  entitled  to  them 
in  an  English  Court.  Suppose  a  person  possessed  of  such 
shares  died  leaving  a  small  property  in  England,  and  his 
executor  obtained  probate  here,  he  would  be  entitled,  on 
production  of  that  probate,  to  have  his  name  put  on  the 
register  of  shareholders;  but  there  is  nothing  to  compel 
him  to  reveal  that  he  had  property  in  Railway  Com- 
panies in  Scotland,  or  to  subject  him  to  penalties  if  he 
did  not  pay  probate  duty  here  upon  it]     The  20th  section 

(a)  1  C.  &  J.  856.  (&)  4  M.  &  W.  171,  per  Ld.  Abinger, 

(e)  1  C.  &  J.  151. 
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of  8  &  9  Vict.  c.  17,  makes  the  shares  to  which  it  applies 
property  **  for  and  in  respect  of  which  the  probate  is  taken 
oat^  within  the  meaning  of  those  words  in  the  55  Geo.  3, 
c  184,  schedule.  [Pollock,  C.  B.— Where  do  you  say  that 
the  property  is  locally  situate?]  By  section  7  the  shares 
were  made  personal  proper^,  but  it  is  not  sud  where. 
Probably  they  are  personal  estate  where  the  certificates  are, 
that  is  to  say,  in  the  proyince  of  York.  It  is  much  the  same 
as  if  a  man  died  in  England  having  a  bond  giyeu  by  a  person 
in  Scotland.  In  such  case  the  bond  would  draw  to  it  the 
debt  which  would  be  bonum  notabile  in  England.  [Martin^ 
B. — ^Is  there  any  authority  for  that  position?  Pollock^ 
C.  B. — The  doctrine  as  to  the  locality  of  a  bond  only 
applies  where  the  debtor  resides  in  this  country.  Debts 
due  fix)m  foreigners  are  not  the  subject  of  probate  in  this 
country. — The  Attorney  General  referred  to  The  Attomy 
Generaly.Hope{a)f  and  The  Attorney  General^*  Bouwens  {by] 
The  Attorney  General  would  scarcely  give  up  the  clum  of 
the  Crown  to  all  debts  due  to  persons  here  from  people 
residing  abroad.  [PoUoek,  C.  B. — That  may  be  so  if 
dividends  on  such  debts  are  payable  here.] 


The  Attorney  General,  in  reply. — ^The  chief  offices  of  these 
railways  are  in  Scotland,  and  therefore  the  shares  in  question 
are  personal  property  in  Scotland:  SmUh  v.  Stqffbrd{c). 
That  being  so,  the  duty  is  payable  in  Scotland.  The  20th  sec- 
tion of  the  8  &  9  Vict  c.  17,  does  not  repeal  the  48  Geo.  3, 
a  149,  s.  38.  It  merely  puts  the  English  probate  in  the  place 
of  the  Scotch  confirmation.  But  the  duty  is  a  matter  inde- 
pendent of  the  confirmation.  As  soon  as  the  executor  intro- 
mits with  the  property,  he  must  exhibit  the  inventory  and  pay 
the  duty.  Unless  the  48  Gea  3,  c.  149,  s.  38,  is  repealed  by 
the  8  &  9  Vict,  a  1 7,  s.  20,  the  duty  remains  payable. 


(a)  1  C.  M.  &  R.  580. 

(ft)  4  M.  &  W.  171.  Per  Lord 


Abuser,  lb.  192. 
(c)  2  Will.  Ch.  Ca.  1^6. 
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The  object  of  that  section  is,  that  the  will  may  be  proved 
ID  England,  leaving  the  datj  to  be  paid  in  Scotland  as 
before.  It  is  impossible  for  an  executor  to  pay  in  England 
the  probate  duty  on  this  property  which  is  in  law  situate 
in  Scotland*  The  two  enactments  are  wholly  parallel,  and 
do  not  interfere  with  each  other. 
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Pollock,  C.  B. — ^I  am  of  opinion  that  the  Crown  is 
entitled  to  our  judgment  The  question  turns  upon  what 
is  the  effect  of  the  20th  section  of  the  8  &  9  Vict,  c  17. 
The  Act  is  "  an  Act  for  consolidating  certain  provisions 
usoally  inserted  in  acts  of  parliament  with  respect  to 
companies  incorporated  for  carrying  on  undertakings  of 
a  public  nature  in  Scotland ;"  and  certainly  it  would  be 
stnnge  if  in  an  Act  of  that  description  there  was  found 
a  clause  which  changed  the  mode  of  administration  of  a 
certain  class  of  property  in  Scotland.  Mr.  Mcmisty  says 
that  the  effect  of  the  20th  section  is  to  make  all  property 
upon  which  this  Act  was  intended  to  operate,  effects  in 
England,  and  that  it  becomes  for  the  purpose  of  probate 
either  property  in  England  or  property  in  Scotland,  without 
any  provision  whatever  to  secure  the  rights  of  the  Crown 
in  respect  of  the  public  revenue.  It  is  suggested  that  we 
are  to  perform  a  sort  of  ancillary  part,  as  if  we  were 
memberB  of  the  legislature,  and  are  to  supply  all  that 
may  be  necessary  to  give  effect  to  this  construction  of  the 
Act.  But  we  cannot  do  so.  We  must  treat  this  act  of 
parliament  as  providing  for  that  which  is  found  in  it  and 
nothing  more.  It  is  intended  to  relieve  persons  who  take 
oat  probate  in  England  from  the  necessity  of  also  proving 
the  will  in  Scotland,  if  there  is  no  other  personal  property 
in  Scotland,  except  shares  in  such  undertakings  as  the  Act 
relates  to.  The  proof  may  be  either  in  Scotland  or  in 
England ;  and  the  question  is,  whether  the  party  is  not  still 
bound,  under  the  38th  section  of  the  48  Geo.  3,  c.  149,  to 
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exhibit  an  inventory  and  give  to  the  Crown  the  beneGt  of 
the  stamp  which  is  to  be  impressed  upon  it  I  think 
that  he  is.  In  this  case,  if  we  put  together  the  duty  on 
the  York  probate  and  the  duty  on  the  Canterbury  probate, 
there  is  enough  to  cover  the  whole  of  the  Scotch  property. 
But  that  might  not  have  been  the  case.  The  probate  duty 
is  not  made  precisely  a  duty  for  every  pound ;  but  it  pro- 
ceeds by  stages,  like  many  other  matters  of  revenue,  as 
for  instance  the  stamps  upon  bonds,  bills  of  exchange, 
conveyances,  and  other  instruments.  Here  it  is  said  that 
the  duty  has  been  paid,  because,  if  the  parties  were  allowed 
to  include  it  in  the  English  probate,  the  York  probate 
would  cover  it,  since,  adding  the  value  of  the  shares  to  the 
York  property,  the  whole  would  not  have  been  more  than 
100,000iL  If  probate  were  taken  out  in  the  province  of 
Canterbury  for  under  100,OOOiL,  there  being  but  90,000/. 
and  a  few  odd  pounds  in  Canterbury,  the  executor  would 
not  be  entitled  to  take  out  probate  in  York  without  paying 
the  duty  on  personal  property  in  the  province  of  York,  if  it 
happened  that  the  York  property  would  be  covered  by  the 
duty  on  the  Canterbury  probate.  The  same  rule  applies 
here.  The  property  in  Scotland  must  pay  its  duty  there, 
the  property  in  York  must  pay  its  duty  in  York,  and  the 
property  in  Canterbury  must  pay  its  duty  in  Canterbury. 
The  duty,  therefore,  has  not  been  paid  here.  The  8  &  9  Vict 
c.  17,  s.  20,  was  really  intended  to  give  facility  to  transfer  the 
shares  at  the  office  where  the  shares  are  to  be  transferred, 
and  it  was  not  intended  to  have  the  slightest  effect  upon 
either  the  payment  of  the  duty,  or  the  exhibiting  the 
inventory,  or  to  touch  the  revenue  in  any  way. 


Martin,  B. — At  first  I  had  considerable  doubt  about 
this  case,  but  the  argument  of  the  AUamey  General  has 
perfectly  satisfied  me.  Two  points  were  made  by  Mr. 
ManUty ;  the  first  was  that  the  shares  were  bona  notabilia 
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liere.  I  apprehend  that  he  has  entirely  fidled  in  that,  and 
that  they  are  not  It  is  clear  that  by  the  19th  section 
of  the  8  &  9  Vict  c.  l?,  the  evidence  of  title  to  these  shares 
is  the  register  of  shareholders,  and  that  being  in  Scotland 
this  property  is  located  in  Scotland ;  and  considering  that 
this  act  of  parliament  was  passed  in  the  year  1845,  which 
is  eleven  years  after  the  decision  of  The  Attorney  General  v. 
Hope  (a),  I  have  no  doubt  it  was  framed  upon  the  basis 
that  the  law  as  there  laid  down  was  the  acknowledged 
law.  The  probate  does  not  affect  personal  property  located 
out  of  England,  and  the  probate  duty  does  not  attach 
upon  such  property.  Then  comes  the  question,  what  is  the 
true  construction  of  the  20th  section  of  this  act  of  parlia- 
ment? A  Scotch  will  of  personalty  is^analogous  to  an 
English  will  of  realty,  over  which  a  probate  court  has  no 
jurisdiction.  The  will  of  itself  confers  the  title  on  the 
devisee.  The  20th  section  enacts,  that  upon  the  produc* 
tion  of  the  testament  testamentary,  the  secretary  of  the 
Company  shall  make  an  entry  in  the  register  of  transfers, 
diat  the  person  who  is  entided  under  that  testament 
testamentary  is  the  owner  of  these  shares,  and  that  the 
production  of  the  probate  of  the  will  in  England  shall 
have  the  same  eflect  This  section  therefore  does  nothing 
more  than  dispense  with  the  necessity  of  producing  the 
original  will,  and  render  it  sufficient  to  produce  the  English 
probate  to  the  secretary  of  the  Company ;  and  the  object 
was  to  prevent  the  trouble  and  inconvenience  of  taking 
the  original  will  into  Scodand  where,  if  the  testament 
testamentary  was  required  to  be  produced,  it  would  be 
incumbent  to  produce  the  will  itself.  Therefore  it  gave  to 
the  production  of  the  English  probate  the  same  effect  as  to 
that  of  the  testament  testamentary.  That  being  so,  it  seems 
perfectly  obvious  on  looking  at  the  38th  section  of  the 

(a)  1  C.  M.  ft  R.  530. 
TOL.  II. — M.  SL  A  A 
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48  Geo.  3y  c.  1499  ^t  the  inyentory  on  which  the  stamp  b 
to  be  impressed  is  a  wholly  indepeDdent  matter;  and  that  if 
a  peiBon  claiming  under  a  Scotch  will,  or  under  a  testament 
testamentary,  produces  it  to  the  secretary  of  the  railway 
Company  immediately  after  the  testator's  death,  it  becomes 
obligatory  upon  him,  within  six  months  (and  perhaps  before, 
for  probably  the  procuring  the  name  of  the  executor  to  be 
put  on  the  registry  would  be  intermeddling  or  intromitting 
with  the  property  in  Scotland),  to  exhibit  an  inventory, 
and  to  pay  the  duty  upon  it.  I  think  that  this  is  the  true 
construction  of  the  acts  of  parliament,  and  that  the  20tb 
section  of  the  8  &  9  Vict.  c.  17  puts  persons  who  have 
obtained  probate  in  England  upon  the  same  footing  as 
executors  acting  on  a  testament  testamentary  in  Scotland; 
and  that  the  duty  is  payable  in  Scotland,  and  the  inven* 
tory  must  be  exhibited  in  the  proper  Commissary  Court 
there. 


Watson,  B. — I  am  of  opinion,  that  the  Crown  is  entitled 
to  judgment.  I  confess  I  never  had  any  doubt  upon  the 
point  By  the  38th  section  of  the  48  Greo.  3,  c.  149,  the 
inventory  must  be  exhibited  upon  the  intromitting  with,  or 
entering  upon  the  possession  or  management  of  the  estate 
or  effects  in  Scotland,  or  mt  all  events  within  six  months 
after  the  executor  taking  upon  himself  the  settlement  or  the 
management  of  the  estate ;  and  this  information  is  for  not 
filing  an  inventory  within  the  six  months.  The  special 
verdict  finds  that  probate  has  been  obtained  in  England, 
and  probate  duty  paid  here.  The  mode  in  which  probate 
duty  is  collected  in  Scotland  is,  not  by  a  probate  granted  ia 
Scotland  or  any  proceeding  analogous  to  a  probate,  but  an 
inventory  is  required  to  be  filed,  stating  the  amount  of  the 
property,  upon  which  Uie  duty  is  to  be  calculated  and  paid. 
Now,  inasmuch  as  it  would  be  necessary,  in  transferring  the 
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property  after  the  death  of  the  shareholder,  to  produce  the 
will  in  Scotland  and  give  other  evidence  to  the  railway  Com- 
pany, this  enactment  is  made  by  the  20th  section  of  8  &  9 
Vict,  a  17 : — **  The  probate  of  the  will,  or  the  letters  of 
administration,  or  an  official  extract  therefrom,  obtained 
from  any  Prerogative  Conrt  if  granted  in  England,  or  a 
testament  testamentaiy,  or  a  testament  dative  if  ezpede  in 
Scotland,  or  an  official  extract  thereof,  shall  together  with 
sQch  declaration  be  produced  to  the  secretary ;  and  upon 
sach  production  in  either  of  the  cases  aforesaid  the  secre- 
taiy  shall  make  an  entry  of  the  declaration  in  the  said 
register  of  transfers."  Now,  supposing  there  had  been 
DO  probate  in  England,  in  what  mode  would  the  transfer 
have  taken  place  ?  The  shares  would  have  been  transferred 
on  the  production  in  Scotland  of  the  testament  testament- 
ary with  the  declaration.  The  section  in  question,  in  order 
to  prevent  the  inconvenience  of  bringing  a  will  from 
London  to  pass  a  few  shares  in  Scotland,  provides,  that  the 
probate  when  produced  with  the  proper  declaration,  shall 
be  the  evidence  upon  which  the  transfer  is  to  take  place, 
and  nothing  more.  By  the  acts  of  parliament  regulating 
probate  duty,  it  is  simply  payable  upon  the  property  situate 
within  the  province  or  diocese  wherein  the  probate  is 
granted.  The  power  of  the  ordinary  is  not  with  respect  to 
the  person,  but  with  respect  to  the  goods — ^he  does  not  grant 
probate  with  respect  to  the  individual,  but  with  respect  to 
the  goods  within  the  diocese  or  province.  The  Act  does 
not  provide  that  these  shares  are  to  have  their  atus  in  Can- 
terbury, although  the  railway  is  in  Scotland ;  therefore,  its 
meaning  is  simply  this,  if  a  testator  has  bona  notabilia  in 
England,  and  the  executors  obtain  probate  in  England,  that 
when  produced  shall  be  evidence  to  satisfy  the  secretary, 
and  on  which  he  is  to  make  the  transfer.  It  was  not 
intended  in  any  way  to  abrogate  the  force  and  effect  of  the 
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act  of  parliament  on  which  the  Crown  collects  the  duty  in 
Scotland.  Nay,  more,  if  the  testator  had  no  property  in 
England,  and  these  shares  in  Scotland  were  all  the  property 
he  possessed  in  the  world,  the  ordinary  would  have  had  no 
jurisdiction.  The  intention  was  merely  to  facilitate  the 
mode  of  transferring  the  shares  in  Scotland,  and  for  that 
reason,  I  think  that  the  right  to  have  the  inventory  exhibited 
in  Scotland  still  remains,  and  therefore  the  Crown  is  entitled 
to  our  judgment 

Judgment  for  the  Crown. 


Jmm'2 

This  Court  will 
gnmtanile 
calling  on  a 
committing 
magistrate  to 
shew  cause 
wb  J  a  writ  of 
habeas  oorpos 
should  not 
issue  to  bring 
up  a  prisoner, 
in  oraer  that 
the  f  alidity  of 
the  warrant  of 
commitment 
maj  be  dis- 
cussed on 
shewing  canst. 


Ex  PAHTK  Cross. 

JaUDDLESTON mo^edfortimlecaSling  upon  Thomas 
Bent  Esq.,  (the  committing  magistrate)  to  shew  cause  why 
a  writ  of  habeas  corpus  should  not  issue  directed  to  the 
keeper  of  the  house  of  correction  at  Derby,  commanding 
him  to  have  the  body  of  the  said  Thomas  Cross  and  the 
original  warrant  of  commitment  of  the  said  Thomas  Cross 
before  this  Court  on  a  day  to  be  named. 

In  support  of  the  application  it  was  stated  that  a  writ  of 
habeas  corpus  had  been  previously  obtained,  which  the 
gaoler  had  refused  to  obey,  on  the  ground  that  he  had  not 
received  the  expences  of  the  conveyance  of  the  prisoner  to 
Westminster  (a),  under  the  statute,  and  it  was  uiged  that  the 
validity  of  the  commitment  might  be  discussed  on  shewing 
cause ;  and  the  case  of  In  re  Elizabeth  Jones  (6)  referred 
to.  IPoUock,  C.  B. — In  the  case  of  Ex  parte  Mariuu  (c) 
my  brother  Patteson  was  informed  by  one  of  the  officers  of 
the  Crown  Office  that  it  was  never  the  practice  to  waive 

(a)  31  Car.  2,  e.  2,  8. 2.  (ft)  7  Exch.  6S6. 

(c)  9  Dowl.  194. 
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the  necessity  of  a  party's  appearing  before  the  Court  on  a 
habeas  corpus,  where  the  validity  of  a  commitment  is  to  be 
discuased,  and  though  he  regretted  that  the  defendant 
should  be  put  to  the  ezpence  of  a  habeas  corpus,  he  said 
that  he  could  not  alter  the  practice  in  that  particular. 
However,  we  have  adopted  a  different  practice.  It  is  very 
much  in  ease  of  a  poor  man  who  thinks  he  has  a  *  right 
to  be  discharged,  if  the  ezpences  which  would  be  incurred 
in  causing  him  to  be  brought  up  under  a  habeas  corpus 
under  31  Car.  2,  c.  2,  s.  2,  can  be  saved  to  him  (a).] 

Rule  accordingly. 
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The  original  warrant  of  commitment  bore  date  the  4th 
of  May;  but  it  appeared  that  on  the  21st  of  May  an 
amended  warrant  of  commitment  had  been  lodged  with 
the  gaoler,  which  was  unobjectionable. 

C  G.  Merewetiier  now  shewed  cause  upon  these  grounds 
on  behalf  of  the  magistrate. 

Huddlesian  argued  in  support  of  the  rule,  and  referred 
to  Chaney  v.  Payne  (b). 
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Per  Curiam. — ^The  rule  must  be  discharged.    The  case 
of  The  Queen  v.  Richards  (c)  is  a  conclusive  authority. 

Rule  discharged. 


(a)  In  Chitt/8  General  Frac- 
Uce,  Vol.  1,  p.  693,  it  is  said : 
''The  course  formerlj  was  to 
bring  np  the  partj  into  Court  in 
ill  cases  however  great  the  dis- 
tance; but  of  late,  where  the 
Court  thinks  fit,  upon  haying 
affidarits  of  poverty  or  inability 
to  travel,  thej  will  grant  a  rule 
to  shew  cause  and  decide  upon 


motion  whether  the  party  shall 
be"  discharged  or  bailed,  and  if 
the  latter»  will  direct  the  bail  to 
be  taken  before  a  magistrate  in 
the  neighbourhood :  Rexr.JaneM^ 
1  B.  &  Ald.'209 ;  Rex  v.  ilfoMsy, 
6  M.  &  Sel.  108. 

(b)  1  Q.  B.  712. 

(c)  5  Q.  B.  926. 
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Treqwn  for       XRESPASS.— The  declaration  stated  that  the  defendant 

falie  imprison*  ,  •  •     .m 

ment  Pleas:  assaulted^  arrested,  imprisoned  and  beat  the  plaintin, 
justilSation'"    whereby  the  plaintiff  was  injured  in  credit  and  reputation, 

under  «  ca.  sa.  ■, 

-RepUcation,  and  put  to  cxpense. 

!1tw  ?hf  "**      Pleas.— First:  Not  guUty.— Secondly :  Justification  under 

irre*uiiffr        *  ^"*  ®^  ^^  ^^*  ^°  *"^  action  in  which  the  now  defendant 

obtained,  and      ^gg  plaintiff, 
set  aside  for  '■^ 

"regularity.  Replication  to  the  second  plea. — That  the  ca.  sa.  was 

It  was  proTed  i     j»  <■    •  i     • 

at  tbe  trial  that  irregularly  obtained  and  was  set  aside  for  such  irregulanty. 

iuii^^blen  At  the  trial  before  Martin^  B.,  at  the  Middlesex  sittings 

wainstthe  ^^^  ^^  Term,  it  appeared  that    the    defendant    bad 

ft^^d  '«nt  30i   to  the  plaintiff  and  a  Mrs.  Bass,  payable  by 

6^|?ve/to  instalments  of  4i  a  month,  for  which  they  had  given   a 

the  defendut  warrant  of  attorney  to  enter  up  judgment  for  60i     Some 

p«y»«ntofa  instalments    being    due    amounting    to    182.,    judgment 

ments  of  which  was  signed  for  the  sum  of  SOL,   and  on  the   26  th   of 

were  due,  the  February  a  ca.  sa.  issued,  indorsed  to  levy  21/.  10«.,  under 

attoniey'  '  which  the  plaintiff  was  arrested  and  carried  to  Whitecross 

ptidntiff  to  be  Street  Prison.     Mrs.  Bass  stated  that  she  had  paid  a  sum 

arrested  under  ^f  g/^^  leaving  12t  only  due,  and  that  she  wrote  to  the  de- 

indoned  to  fendant  to  inform  her  that  Lewis  her  attorney  had  wilfiillv 

leTy21/.  10«.  ,  .     . 

The  defendant  or  by  mistake  caused  the  plaintiff  to  be  arrested.    The 

baring  been 

informed  that    defendant  wrote    the    following  letter  in   answer. — *^Ib 

had  been  reply  to    youf  letter,   I  beg  to  say    that  I  have   seen 

person  who  *  Mr.  Lewis,  and  your  cause  of  complaint  arises  from  mis- 
had  joined  in 

tbe  warrant  of  attorney,  wrote  a  letter  m  answer  not  denying  that  such  arrest  had  taken  place 
bjr  her  authority.  The  writ  was  afterwards  set  aside  by  order  of  a  Judg^^^HM,  first,  that 
the  replication  was  prored. — Seoondly,  that  Uie  defendant  wea  liable  in  tnapaaa  lor  the  act  of 
her  attorney  in  improperly  causing  the  plaintiff  to  be  arrested.  (Dubitante^  Brmmwdl,  B.)~ 
Thirdly,  that  there  was  evidence  to  go  to  the  jury  that  the  defendant  bad  antborited  the  arrest. 
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UDderatanding  the  business  arrangements,   Mr.  Lewis  bad       ^^^57^ 

alwajs  been  ready  to  allow  the  6/.,  but  the  underatanding 

was  that  such  allowances  should  not  occur  until  Mr.  Butler's 

bill  for  I2L9  which  is  now  dishonoured,  had  been  paid ; 

bot   to  save   Mr.   CoUett   any  trouble,  Mr.  Lewis   has 

instructed  the  attorney  to  allow  the  supposed  oyercharge." 

On  affidavits  shewing  that  in  fact  20/.  was  not  due  to  the 

defendant,  on    the    14th  of  March  an  order    was  made 

by  Coleridffe,  J.,  setting  aside  the  ca.  sa.  on  that  ground, 

and  the  plaintiff  was  discharged  from  prison. 

At  the  close  of  the  plaintiff's  case,  the  defendant's  counsel 
orged  that  the  defendant  had  not  herself  committed  any 
illegal  act,  and  that  she  was  not  liable  for  an  illegal  act  done 
by  her  attorney  unless  ft  was  shewn  that  she  espressly 
aathorized  it  The  learned  Judge  told  the  jury  that  in  his 
opinion  the  imprisonment  was  illegal,  and  that  the  plaintiff 
was  entitled  to  damages,  but  he  left  it  to  them  to  say 
whether  upon  the  evidence  they  thought  that  the  defendant 
had  authorized  the  arrest  The  jury  found  a  verdict  for 
the  plaintiff. 

Hawkins,  in  the  present  term,  obtained  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  had,  on  the  ground 
that  the  learned  Judge  misdirected  the  jury  on  the  plea  of 
not  guilty,  in  telling  them  that  there  was  evidence  of  the 
liability  of  the  defendant  and  also  in  directing  them  that 
the  arrest  under  the  circumstances  afforded  a  ground  of 
action ;  that  the  ca.  sa.  was  not  irregular  but  simply  erro- 
neous, and  that  the  learned  Judge  ought  to  have  directed 
the  jury  that  an  arrest  under  it  afforded  no  ground  of 
action,  and  that  the  verdict  was  against  the  evidence. 

Shee,  Serjt.,  and  Unthank  now  shewed  cause. — first :  as 
to  the  plea  of  not  guilty.  The  letter  of  the  defendant  was 
evidence  that  the  client  was  cognizant  of  all  that  was  done. 
Bat  if  that  were  not  so,   a  client  is  answerable    for  the 
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act  of  his  attorney  as  if  it  were  his  own.  It  makes  no 
difference  that  the  ca.  sa.  was  illegal :  Barher  ▼.  Braham  (a). 
[Pollock,  C.  B.—  A  man  who  employs  an  attorney  to  act 
for  him  in  a  cause  in  one  of  the  superior  Courts,  employs 
him  to  represent  him  in  every  stage  of  the  canae.  What 
the  attorney  does  is  the  act  of  the  client]  Jarmam  v. 
Hooper  (b)  is  an  authority  to  that  efiiBCt  [Bramwdl,  B.— 
This  is  not  the  case  of  a  thing  which  might  have  been 
done  but  was  done  inegularly ;  it  was  an  act  wholly  ill^. 
Can  a  client,  who  gave  no  instructions  to  an  attorney  to 
do  such  an  act,  be  rendered  liable  for  it?] — Secondly, 
the  replication  was  proved  and  b  a  good  answer  to 
the  plea.  It  is  well  established,  that  if  a  writ  is  set 
aside  on  the  ground  of  irregularity  it  is  the  same  as  if  it 
had  never  existed :  Prentice  v.  Earruon  (c).  It  is  not 
necessary  to  consider  whether  that  case  was  rightly  decided; 
and  whether  it  is  not  enough  to  shew  that  the  writ  has  been 
set  aside  by  a  Judge's  order,  in  order  to  sustua  the  rejdi- 
cation.  Here  it  appears  that  the  ca.  sa.  was  set  aside  on 
the  ground  that  207.  was  not  due.  That  was  an  irr^ularity 
only :  Blew  v.  Stemau  (rf>  It  cannot  be  said  that  this  writ 
was  set  aside  on  the  ground  of  error.  There  is  no  enor 
on  the  record;  the  writ  was  regular  and  followed  the 
judgment,  and  the  indorsement  was  not  erroneous  but 
inegular:  R.  Hil.  T.  1853,  r.  76. 

Hawkins,  in  support  of  the  rule. — ^The  arrest  in  the 
present  case  was  illegal,  not  irregular.  [Martin,  B. — Would 
the  action  have  been  sustainable  if  the  writ  had  not  been 
set  aside.]  The  attorney,  and  not  the  client,  is  the  psrty 
liable  for  an  act  of  this  sort  It  will  not  be  found  in  any 
of  the  cases,  that  the  client  has  been  held  liable  for  acts 
done  by  the  attorney  under  process  which  was  wholly  void. 

(a)  2  W.  BL  866.  (<;)  i  Q.  B.  B62. 

(ft)  6  Man.  h  G.  837.  (<0  U  Exch.  440, 
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The  7  &  8  Vict  c.  96,  s.  57,  forbids  the  issuing  of  a  ca.  sa.        1857. 
upon  any  judgment  in  any  action  for  the  recovery  of  any      q^^^[^ 
debt  where  the  sum  recovered  shall  not  exceed  20iL    The  v. 

FOSTEB. 

act  of  the  attorney  is  similar  to  that  of  a  servant  who,  while 
driviDg  hb  master's  coach,  of  his  own  accord  strikes  a  person 
with  his  whip;  for  that  the  master  would  clearly  not  be  liable . 
The  general  rule  is,  that  a  principal  is  not  liable  in  trespass 
for  the  act  of  his  agent,  unless  he  authorized  it  beforehand  or 
subsequently  consented  to  it,  with  knowledge  of  what  had 
been  done.  Accordingly  in  Freeman  v.  Basher  (a),  in  an 
action  of  trespass  against  a  landlord,  where  it  appeared  that 
be  gave  a  broker  a  warrant  to  distrain  for  rent,  and  the 
broker  took  away  and  sold  a  fixture  and  paid  the  proceeds 
to  the  defendant,  who  received  them  without  inquiry,  but 
without  knowing  that  anything  irregular  had  been  done,  it 
was  held  that  the  action  was  not  sustainable.  \^Unihank. — 
This  was  a  debt  payable  by  instalments;  therefore  the 
attorney  must  have  taken  his  instructions  from  his  client 
as  to  the  sums  paid.] 

Pollock,  C.  B.,  now  said. — We  are  of  opinion  that  the 
rale  for  a  new  trial,  must  be  discharged.  The  action  was 
against  the  client  for  misconduct  in  a  suit  by  the  attorney. 
The  case  of  Barker  v.  Braham  (b)  is  directly  in  point; 
and  if  I  were  disposed  to  differ  from  the  principle  there 
laid  down,  I  should  still  feel  myself  bound  by  that 
decinon.  I  think  there  is  a  great  distinction  between 
employing  an  attorney  who  represents  the  parties  in 
a  suit,  and  employing  a  contractor  to  do  work,  such  as 
building  a  house.  In  the  latter  case,  the  employer  is  not 
liable  for  the  acts  of  the  contractor :  the  contractor  is  respon- 
sible and  the  employer  is  not;  but  it  certainly  has  always  been 
held,  and  I  am  not  aware  that  in  any  text  book  or  in  any  case 
there  will  be  found  a  single  exception  to  the  rule,  that  a 
(a)  13  Q.  B.  780.  (b)  2  W.  Bl.  866. 
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1857.        person  is  liable  for  the  acts  of  his  attorney  in  the  conduct  of 
y^^"*^      a  suit  At  law  brou^t  under  his  authority.    He  gives  to  the 
9.  attorney  the  right  to  represent  hiro,  and  he  is  responsible 

for  whatever  the  attorney  does.  Such  is  the  law,  and  we 
are  not  competent  to  change  it.  Were  it  otherwise,  the 
letter  which  has  been  referred  to  clearly  shews  that  the 
defendant  knew  what  her  attorney  was  doing,  that  she  left 
him  to  follow  his  own  course,  and  that  the  conduct  of 
the  attorney  was  very  much  governed  by  communication 
with  her  personally.  That  would  make  the  defendant 
liable  (apart  from  the  question  of  law)  in  point  of  fact. 

Martin,  B. — I  am  of  the  same  opinion.  I  believe  it  has 
been  long  settled,  that  when  a  defendant  has  been  arrested 
under  a  writ  of  ca«  sa«,  which  is  afterwards  set  aside,  the 
sheriff  can  justify  under  the  writ,  but  the  plaintiff  in  the 
suit  is  responsible  in  trespass.  I  always  thought  that 
Barker  v.  Braham  (a)  had  settled  that  point»  and  I  was 
prepared  to  have  told  the  jury  at  the  trial  that  the  defend- 
ant was  liable  upon  that  ground.  But  then  there  was  the 
defendant's  letter,  and  I  thought  it  better  to  adk  the  jary 
whether  they  did  not  think  that  the  defendant  had  autho- 
rized the  issuing  of  the  writ  A  client  is  responsible  for  a 
writ  issued  on  his  behalf  by  his  attorney.  To  make  a 
distinction  between  writs  set  aside  on  the  gpround  of  inega- 
larity  and  on  the  ground  of  their  not  being  warranted  by 
the  statute  referred  to^  would  introduce  diflBculties. 
If  the  writ  issued  in  course  of  law,  and  was  set  aside,  I 
should  be  prepared  to  hold  the  client  liable.  Here  the 
writ  was  set  aside  by  an  order  of  my  brother  Coleridge;^ 
whether  he  was  wrong  or  right,  is  a  matter  with  which  the 
Judge  at  Nisi  prius  has  no  concern.  All  that  he  has  to  do 
is,  to  see  that  the  Judg^  had  authority  to  act.    Once  set 

(a)  2  W.  Bl.  866. 
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aside^  the  operation  of  the  writ  for  the  protection  of  the        1857. 
party  is  at  an  end. 


Bbamwbll,  B.-*-I  concur  with  the  rest  of  the  Court, 
though  not  without  aome  nii^Ying.     Upon  the  question 
88  to  the  rejdication,  I  am  inclined  to  think  the  material 
point  18,  whether  the  writ  was  set  aside  or  not     As  to 
the  case  of  Prentice  ▼.  Harriion  (a),  there  may  be  some 
doubt  whether  the  rule  there  laid  down  is  correct.    It 
appears  to  me  that  the  effect  of  this  replication  is  to 
traverse  the  writ,  by  shewing  that  it  was  quashed  and 
annulled  by  the  Court  from  which  it  issued.     As  to  the 
question  upon  the  plea  of  not  guilty,  the  plaintiff  proved , 
that  a  writ  issued  in  a  suit  in  which  the  defendant  was  a 
party,  and  that  the  defendant's  attorney  issued  it   Then  the 
question  arises,  is  the  client  liable  for  an  act  of  the  attorney 
which  he  was  not  authorized  by  law  to  do?     I  cannot 
distinguish  this  case  in  principle  from  Freeman  v.  Easher  (6). 
The  client  may  be  liable  if  the  attorney  act  inadvertently 
or  ignorantiy.    If  a  fi«  fa.  is  set  aside  as  being  merely  irre- 
gular the  client  is  doubdess  liable.   But  can  this  defendant 
be  made  liable  for  an  act  which  she  cannot  be  supposed  to 
have  authorized  her  attorney  to  do  ?    I  have  a  great  desire 
in  all  cases  to  make  the  actual  wrong  doer  alone  respon* 
sible,  and  to  limit  the  doctrine  of  "  respondeat  superior." 
Here  it  is  clear  that  the  attorney  might  have  been  sued.    I 
cannot  altogether  concur  in  the  grounds  of  the  judgment 
upon  this  point,  but  I  agree  that  the  rule  must  be  dis- 
chaiged  on  the  ground,  that  the  defendant  when  written  to 
by  a  person  who  had  a  right  to  put  a  question  to  her,  in 
her  answer  does  not  deny  that  the  writ  of  ca.  sa.  was 
issued  by  her  authority.     I  think  that  is  evidence  for  the 
jurjr,  though  it  is  very  probable  that  the  defendant  did  not 
know  that  the  writ  was  wrong. 

(a)  4  Q.  B.  852.  (b)  13  Q.  B.  780. 
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1857.  Watson,  B. — I  am  of  opinion  that  this  rule  ought  to  be 

^^^^^      discharged.     I  have  always  understood*  that  where  a  party 
9.  employs  an  attorney,  and  judgment  is  obtained  and  execution 

issued,  and  that  execution  set  aside  on  the  ground  of  irre- 
gularity, then  the  client  is  liable  for  any  act  of  trespass  under 
that  procesa  The  writ  is  a  justification  to  the  officer  but 
not  to  the  party.  The  attorney  who  has  gone  beyond  bis 
duty  becomes  responsible  with  his  client  An  attorney  is  a 
peculiar  kind  of  agent ;  in  the  Court  he  is  put  in  the  place 
and  stead  of  the  client,  and  is  authorized  to  take  proceed- 
ings on  his  behalf;  but  the  client,  who  rarely  knows  what 
proceedings  the  attorney  takes^  is  responsible.  This  prin- 
ciple has  been  so  long  settled  and  laid  down  in  the  boob 
that  I  do  not  wish  it  to  be  understood  that  I  entertun  the 
slightest  doubt  upon  this  subject.  Next,  is  this  a  case  of 
irregularity  ?  Most  unquestionably  it  is.  The  process  was 
not  void.  There  are  many  cases  in  which  the  prindpal  is 
not  responsible,  as,  if  a  writ  issues  against  the  goods  of  A., 
and  the  sheriff  takes  the  goods  of  B.,  the  client  would  not  be 
responsible.  So  in  Freeman  ▼•  Rasher  (a)  where  a  broker 
who  was  employed  to  seize  goods  took  a  fixture.  But 
the  general  rule  in  the  case  of  attorney  and  client  is,  that 
when  legal  process  issues^  and  a  trespass  is  committed,  and 
the  writ  is  afterwards  set  aside,  the  principal  becomes 
liable.  The  contest  generally  is,  not  whether  the  client, 
but  whether  the  attorney  is  liable. 

Rule  dischaiged. 
(a)  ldQ.B.  7S0. 
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Pbsston  and  Othen  v.  Tampun  and  Holmbs.  a%  23. 


D 


EBT,  for  goods  sold,  and  on  accounts  stated.  u.  being  th« 

Plea,  by  the  defendant  Holmes. — Never  indebted.  Mramer  mM 

The  defendant  TampUn  aUowed  jadgment  to  go  by  ^  ^  to*""' 

defimlt.  ^'f-  IS"  • 

At  the  trial  before  Martin,  B.,  at  the  last  Liverpool  j5^[dY.ve 

Asmea,  it    appeared    that   the  action    was   brought    to  the  full  and 

ezclttsiTe 

recover  the  price  of  certain  fiimace  bars,  a  safety  valve,  direction, 

1  •     •  manaffement 

and  other  like  articles  supplied  by    the  plaintifls  to  be  and  control 

Ufled  in  repairing  the  steamer   ^^Rose,"     Previously   to  steamer,  to  be 

March,  1856,  the  defendant  Holmes  was  the  sole  owner  itSigl^'^by""* 

of  the  "  Rose."     On  the  3rd  of  March,  1856,  the  foUowmg  *^«"  "  "~- 

'  '  °    aging  ownen 

agreement  was  made  between  the   defendant  Holmes  of  f^d  ship's 

°  husbands  at 

the  one  part,  and  Thomas  M'Clune   and  the  defendant  theym'ght 

rp        ,.    rr?         ,  think  best 

Tampun  of  the  other  part  witlwnt  any  let 

**  Liverpool,  3rd  March,  1856.  of  the  said  H., 

"  Memorandum  of  agreement  made  this  day  between  nianaging 

J.  N.  Holmes  of  the  one  part,  and  T.  M'Clune  and  F.  A.  JhlprhSh^ds 

Tamplin  of  the  other  part     Whereas  J.  N.  Holmes  is  sole  ^^^^S^ron 

owner  of  the  steamer  *  Rose,'  348  tons  register,  of  the  port  ?**  ^^  •■™- 

'  .  ingstobemade 

of  Bristol,  subject,  &c.     And  whereas  the  said  vessel  is  ^  produced  in 

"  any  employ- 

Dow  at  the  port  of  Glasgow,  where  she  has  been  undergoing  ment  or  service 

repairs  and  improvements,  and  various  debts  and  demands  vessel  might 

have  been  incurred  amounting  to  1800/,  ogr  thereabouts,  bytbenu    It 

which  are  still  unpaid.     And  whereas  J.  N*  Holmes  has  the%reement 

thatM*C.&Co. 
«ers  to  pay  to  H.  9002.  at  a  charter  for  his  32-64ths  for  the  first  six  months,  for  which  sum 
M*C.  &  Co.  were  to  have  the  entire  use  and  control  of  the  steamer  and  all  her  earnings  for  that 
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agreed  to  sell,  and  T.  M'CIune  and  F*  A.  Tamplin  to 

purchase  32/64th  shares,  or  one  half  share  or  interest  of 

_    V.  and  in  the  said  steam  vessel  'Rose'  as  she  now  stands, 

Tampuit* 

including  all  additions  and  improvements  made  thereto  or 
therein,  and  her  apparel,  furniture,  boats  and  other  things 
appertaining  or  belonging  thereto^  at  the  sum  of  25O0Ly 
which  is  to  be  paid,  &c.,  and  thereupon  the  said  J.  N. 
Holmes  shall  transfer  into  the  names  of  the  said  T.  McClune 
and  F.  A.  Tamplin  as  partners,  or  either  one  of  them,  one 
full  half  share  or  interest,  or  32/64th  parts  or  shares  of  and 
in  the  said  steamer  *  Rose,'  and  her  apparel  and  fumitnre 
as  she  now  stands,  free,  &c.  And  in  consideration  of  the 
purchase  by  T.  M'Clune  and  F*  A.  Tamplin  the  said  J.  N. 
Holmes  hath  agreed  with  them  that  they  should  have  the 
full  and  exclusive  direction,  management  and  controul  of  the 
said  steam  vessel '  Rose,'  to  be  dealt  with  and  managed  bj 
them,  as  managing  owners  and  ships'  husbands^  as  thej 
might  think  best,  without  any  let  or  hindrance  of  the  said 
J.  N.  Holmes,  and  as  such  managing  owners  and  ship's 
husband  to  have  and  be  entitled  to  by  any  way  of  com- 
mission for  their  services  in  that  behalf  the  sum  of  5  per 
cent,  on  the  gross  earnings  to  be  made  and  be  produced  in 
any  employment  or  service  which  the  said  vessel  may  he 
^iig^gcd  by  them.  Now  this  agreement  witnesseth  that 
for  the  considerations  aforesaid  the  said  J.  N.  Holmes  dolh 
hereby  agree  to  sell  and  transfer,  and  the  said  T.  M'CIune 
and  F.  A.  Tamplin  to  purchase  and  take  one  full  half  share 
of  and  in  the  said  vessel,  being  equal  to  32/64th  parts  or 
shares  therein,  at  the  sum  of  2500^,  to  be  paid,  &c.,  aod 
that  free  from  all  incumbrances.  And  the  said  J*  N.  Holmes 
doth  further  agree  and  engage  with  them,  that  he  the  said 
J.  N.  Holmes  is  sole  owner  of  the  said  vessel,  subject,  && 
And  further,  that  the  said  T.  M*Clune  and  F.  A-  Tamp- 
lin shall  henceforth   be   and  become  the  managing  and 
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ezdosiTe  owners  for  the  purpose  of  employing  the  said        1857. 
▼eaael  in  any  seryioe  they  may  think  fit,  and  as  soch  shall      ^T^'^'*^ 
be  entitled  to  deduct,  and  take  by  way  of  commission,  the  «• 

oommiasion  or  remuneration  of  5  per  cent,  on  and  firom  the 
gross  earning  of  the  said  vessel,  so  long  as  they  the  said 
T.  M'Clune  and  F.  A.  Tamplin  shall  remain  owners  of 
32/64th  parts  or  shares  of  the  said  vessel. — (Then  followed  a 
penal^^  for  nonfiilfilment  of  the  agreement). — It  being  part 
of  this  agreement  that  the  said  M'Clnne  and  Tamplin  are 
to  pay  to  the  said  J.  N.  Holmes  900il  (say  nine  hundred 
poands)  as  a  charter  for  his  thirty-^two  sixty-fourth  shares 
for  the  first  six  months  firom  the  date  of  the  vessel  being 
ready  to  receive  her  outward  cargo  from  Liverpool,  for 
which  sum  of  nine  hundred  pounds  the  said  M'Clune  and 
Tamplin  have  the  entire  use  and  controul  of  the  said 
steamer '  Rose,'  and  all  her  earnings  for  that  period. 

Signed  J.  N.  Holmes, 

M<Clune  and  Tamplin." 
Soon  after  the  making  of  the  agreement  32-64th  shares 
in  the  steamer  were  by  arrangement  between  Messrs. 
M'Clone  and  Tamplin  transferred  to  Tamplin,  and  the 
defiendants  Tamplin  and  Holmes  were  duly  registered  as 
joint  owners  of  the  ''Rose,'*  each  being  stated  in  the 
register  to  be  the  owner  of  32-64ths.  In  July,  1856,  while 
M'CluDe  and  Tamplin  had  the  entire  use  and  controul  of 
the  steamer,  in  pursuance  of  the  last  clause  of  the  agree- 
meDt,  her  boilers  being  in  bad  condition,  the  defendant 
Tamplin,  as  agent  for  the  parties  liable,  ordered  new  boilers 
to  be  pnt  in,  and  the  furnace  bars,  safety  valve,  and  other 
goods,  for  the  price  of  which  the  action  was  brought,  all 
which  were  used  for  the  purpose  of  repairing  the  steamer. 
The  repairs  were  necessary,  and  such  as  are  usually  paid 
for  by  owners,  and  not  by  the  charterers,  when  ships  are 
iioder  charter,  and  were  for  the  permanent  advantage  of 
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1857.  tbe  ship.  It  was  not  shewn  that  the  defendant  Holmes 
was  party  or  privy  to  giving  the  order  for  the  goods.  Upon 
these  facts,  under  the  direction  of  the  learned  Judge,  a 
verdict  was  found  for  the  pUdntiffis,  leave  being  reserved  to 
the  defendant  Holmes  to  move  to  enter  a  nonsuit. 
A  rule  nisi  having  been  obtained  accordingly, 

Milward  shewed  cause.— M'Clune  and  Tamplin  are  by 
the  agreement  appointed  managing  owners  and  ship's  hus- 
bands ;  they  were  also  the  charterers  of  the  steamer  during 
the  time  when  these  repairs  were  done.  It  is  clear  that  if 
the  ship  had  been  chartered  by  third  parties,  M'Clune  and 
Tamplin  would  have  had  a  right  as  managing  owners  to 
order  these  repairs.  From  the  900i,  which  they  were  to 
pay  for  the  use  of  the  vessel  for  six  months  they  would  have 
had  a  right  to  deduct  a  moiety  of  the  ship's  wages,  and  of  all 
such  necessary  expenses  as  ordinarily  fell  on  the  owners  of 
a  ship  which  is  chartered.  Now  the  owner  of  a  ship  which 
is  chartered  is  ordinarily  bound  to  keep  it  in  a  condition  to 
do  the  work  for  which  it  b  hired.  It  was  proved  that  the 
repairs  were  necessary.  As  charterers  M'Clune  and 
TampHn  were  not  bound  to  repair,  but  as  managing 
owners  and  ship^s  husbands  they  had  power  to  do  what 
was  prudent,  and  in  so  doing  to  bind  the  defendant  Holmes, 
who  is  therefore  liable. 

Manistyy  in  support  of  the  rule. — The  earnings  of  a  ship 
are  what  she  makes  after  paying  the  expenses  incident  to 
the  ship,  such  as  wages,  repairs  and  the  like.  M^Clune 
and  Tamplin,  who  were  to  have  the  earnings  for  six 
months,  must,  therefore,  pay  all  outgoings.  The  question 
of  liability  depends  wholly  upon  the  authority  which 
Tamplin  had  to  bind  his  co-owner.  Reeve  v.  Dam  (a), 
MUcheson  v.  Oifeer  (&)•  If  two  joint  owners  of  a  ship  work 
(a)  1  A.  ft  £.  312.  (h)  5  E.  ft  B.  419. 
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her  jointly,  they  may  be  jointly  liable  on  contracts ;  here, 

however,  the  defendant  Holmes  had  given  up  the  ship  to 

M'Clune  and  Tamplin  the  charterers,  who  gave  the  order. 

No  credit  was  given  to  Holmes,  who  therefore  cannot  be 

made  liable. 

Cut.  adv.  vulL 

Pollock,  C.  B.,  now  siud. — We  are  of  opinion  that  the 
role  to  enter  a  nonsuit  must  be  dischai^d.  The  question 
turns  upon  the  effect  of  the  following  memorandum  of  agree- 
ment; (His  Lordship  then  read  the  agreement).  During 
the  course  of  the  six  months,  during  which  M*Clune  and 
Tamplin  had  possession  of  the  vessel,  some  considerable 
repairs  were  required.  These  repairs  were  ordered  by  the 
ship's  husbands,  and  the  question  is,  whether  Holmes  is 
bound  by  the  act  of  the  ship's  husbands,  who  were  co-owners 
with  him.  We  are  of  opinion  that  as  ship's  husbands  they 
had  power  to  repair  the  vessel.  The  charterers  were  not 
bound  to  repair,  and  it  may  be  that  the  owners  were  not 
under  this  agreement  bound  to  repair^  as  between  themselves 
and  the  charterers ;  but  if  M'Clune  and  Tamplin,  as  ship's 
hofibands,  thought  it  advantageous  for  the  owners  thitt  the 
vessel  should  be  repaired,  we  are  of  opinion  that  it  was 
competent  to  them  to  bind  the  other  owner. 

Rule  discharged. 


VOL.  U.**K.  a.  D  B  KXCS. 
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/.„«  10.  Ths  Attobnst  General  v.  Hallbtt. 

By  the  2itt  X  HIS  was  an  information  by  the  Attorney  Greneral  for 
" The SnccM-  ^^^7  payable  by  the  defendant  under  ''The  Succession 
I853^£i^'^  Duty  Act,  1853.*'  The  question  for  the  opinion  of  the 
thlloa^t'      ^^^^  ^^  nused  by  a  special  verdict  (in  substance),  as 

•uooeaion  to       foUoWS : — 
real  property 

•hall  he  paid         John  Kellaway,  before  and  at  the  time  of  his  death,  was 

hy  eight  half-  .         . 

yearly  iostal-  seised  in  his  demesne  as  of  fee  of  and  in  certain  lands 
Tided  that  if  in  the  county  of  Dorset;  and  being  so  seised,  the  said 
ahalldie hefm  John  Kellaway,  after  the  coming  into  operation  of  '^ The 
kludments  Succession  Duty  Act,  1853,'*  that  is  to  say,  on  the  2l8t  of 
twoomrdae  August,  1853,  died  intestate,  and  left  as  his  oo-heirs  him 
then  any  inttal-  survivintp  three  sisters,  one  niece,  and  one  nephew,  that  is 

mentnotdue  ®  -^  >  r         » 

at  his  decease  to  say,  his  sister  Lucy  Kellaway,  spinster ;  his  sister  Martha 

he  payi^le,  Bartlett,  widow ;  his  aster  Margaret  Kerslake,  widow ;  his 

caieofasao-  niece  Sarah   Hallett,   the  wife  of  the  defendant  Joseph 

shall  hareheen  Hallett  (which  Sarah  Hallett  was  the  only  child  and  heir- 

dbpow?y  ^  &t-law  of  another  sister,  theretofore  deceased,  of  the  said 

jnliofaoon-  John  Kellawav) ;   and  John  Groves  the  son  of  another 

tiottinff  interest  "^  -^  ' 

in  such  pro.      sister,  theretofore  deceased,  of  the  said  John  Kellaway. 

perty,  in  which  ^  "' 

case  the  instal-  There  became  and  was  due  to  her  Majesty,  by  yirtue  of 

ments  unpaid  . 

at  his  death  the  said  Act,  as  and  for  succession  duty  in  respect  of  the 

tinning  charge'  interest  of  the  said  Lucy  Kellaway  of  and  in  the  said  real 

terest."— i?cu;  property  which  so  descended  and  came  to  her  as  such  sister 

«■  competent  ^^^  co-heiress  of  the  said  John  Kellaway,  on  his  death, 

byl^liMiad  ^^®  ^"™  ^^  ^^^  ^^'*  ^^*>  payable  by  eight  equal  half-yearly 

reference  to  the  instalments  of  li  9*.  6rf.  each :  the  first  insulment  at  the 

interest  in  the 

property  and 

not  to  the  personal  capacity ;  and  therefore  that  the  doty  was  chargeable  notwithstanding  the 

successor  was  incompetent  to  make  a  will  by  reason  of  laaacy  or  corerture. 
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expiration  of  twelve  calendar  months  after  the  death  of  the 
said  John  Kellaway,  and  the  seven  following  instalments 
at  half-jearij  intervab  of  six  calendar  months  each,  to  be 
compoted  from  the  day  on  which  the  said  first  instalment 
became  doe ;  and  before  the  expiration  of  the  said  twelve 
calendar  months  after  the  death  of  the  said  John  Kellaway, 
and  before  the  time  for  payment  of  any  of  the  other  instal- 
ments had  arrived,  that  is  to  say,  on  the  11th  Jime,  1854, 
the  said  Lucy  Kellaway  died  intestate  and  without  being, 
or  ever  having  been,  married.*    The  siud  Lucy  Kellaway 
from  the  time  of  the  death  of  the  said  John  Kellaway 
until  her  own  death,  continued  to  be  and  was  seised  in  her 
demesne  as  of  fee  of  and  in  the  said  share  and  interest  of 
and  in  the  said  real  property,  which  so  as  aforesaid  descended 
and  came  to  her  as  the  sister  and  co-heiress  of  the  said 
John  Kellaway ;  and  the  said  Lucy  Kellaway  was  during 
all  that  time  of  unsound  mind,  and  by  reason  thereof  incom- 
petent to  make  a  will  or  to  dispose  of  the  said  property 
thereby;  and  she  left  as  her  co-heirs  her  surviving  her  said 
two  sisters,  the  said  Martha  Bartlett  and  Margaret  Kerslake, 
her  niece  the  said  Sarah  Hallett,  and  her  nephew  the  said 
John  Groves ;  to  whom  as  such  co-heirs  the  said  share  and 
interest  of  the  said  Lucy  Kellaway  then  and  there  came  and 
descended.     After  the  death  of  the  said  Lucy  Kellaway,  and 
from  thence  conUnually  until,  and  at  and  after,  the  accru- 
ing dne  and  the  demanding  of  the  instalment  of  17. 9s.  6d, 
next  hereinafter  mentioned,  the  said  share  and  interest 
of  the  said  Sarah  Hallett  in  the  said  real  property  became 
Tested  in  the  defendant  Joseph  Hallett,  who  in  right  of  his 
wife  Sarah  Hallett,  was,  together  with  the  said  Martha 
Bartlett,  Margaret   Kerslake,  and   John   Groves,  in  the 
actual  receipt  of  and  beneficially  entitled  to  the  rents  and 
pn)fit8  of  the  said  share  and  interest  of  the  said   Lucy 
Kellaway  deceased  of  and  in  the  said  real  property ;  and  the 

B  B  2 


1857. 
AnoRvxT 

OSSBBAL 

0* 

Hauktt. 


370  ExcusanER  rkportsl 

1857.       defendant  did,  before  he  was  required  to  pay  the  instalment 
next  hereinafter  mentioned  in  right  of  his  said  wife  and  of 
her  share  and  interest  of  and  in  the  said  rents  and  profits, 
actually  receive  to  his  own  use  fixHn  and  out  of  the  sud 
rents  and  profits  a  sum  exceeding  the  sum  of  IL  6s.  M., 
that  is  to  say,  the  sum  of  lOiL — (The  special  verdict  then 
stated  a  demand  by  the   Conunisrioners  of  the  Inland 
Revenue  of  the  IL  9d,  6(L,  as  the  first  instalment  due  for 
succession  duty  in  respect  of  the  succession  of  Lucy  Kella- 
way,  and  the  non-payment  thereof  )  — The  special  verdict  then 
proceeded  to  state  that  after  the  death  of  John  Eellaway, 
and  whilst  Sarah  Hallett  was  the  wife  of  the  defendant, 
there  was  due  for  succession  duty  in  respect  of  the  interest 
of  Sarah  Hallett  in  the  real  property,  which  so  descended 
to  her  as  such  niece  and  co*heiress  of  John  Eellaway,  the 
sum  of  11/.  16«.  2d.,  payable  by  eight  equal  half-yeariy 
instalments  of  IL  9&  6d.  each:  that  Sarah  Hallett  paid  the 
two  first  instalments,  but  before  the  third  became  due,  that 
is  to  say,  on  the  10th  of  May,  1855,  Sarah  Hallett  died, 
having  been  from  the  death  of  John  Kellawaj  until  her 
death  the  wife  of  the  defendant,  and  by  reason  thereof 
incompetent  to  make  a  will  of  her  continuing  interest  in 
the  said  property,  and  her  husband,  the  defendant,  survived 
her ;  and  (a  child  having  been  bom)  the  defendant  became 
and  was  and  still  is  tenant  by  the  courtesy  of  the  share  and 
interest  in  the  real  property,  which  so  descended  to  Sarah 
Hallett  as  such  niece  and  co-heiress  of  John  Kellaway: 
that  the  defendant,  as  such  tenant  by  the  courtesy,  was  in 
the  actual  receipts  of  the  rents  and  profits :   that  he  was 
required  to  pay  the  sum  of  IL  9s.  6dL,  as  a  third  instalment 
for  succession  duty  in  respect  of  the  succession  of  Sarah 
Hallett,  and  the  same  had  not  been  paid. — The  special 
verdict  then  stated  the  respective  amounts  of  duty  payable 
on  succession  of  Lucy  Kellaway  and   Sarah  Hallett,  and 
concluded,  in  the  usual  form,  by  stating,  that  if  the  Court 
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should  be  of  opinioa  that  the  defendant  was  liable  to  pay 
the  respective  amounts  of  duty,  they  were  due  from  him. 

The  Attorney  General(ynih  whom  were  7%e  SoKeitorGeneralf 
Beoan  and  Thrniff)f  (or  the  Crown. — Tliis  case  raises  a  ques- 
tion as  to  the  meaning  of  the  words  *'  competent  to  dispose 
by  wiU,**  in  the  2l8t  section  of  ^  The  Succession  Duty  Act, 
1853 ;  *  (a) — whether  they  refer  only  to  an  interest  which 
may  be  transmitted  by  will  or  the  power  of  disposing  of  an 
mterest  by  will;  or  whether  they  include  not  only  the 
interest  or  power,  but  also  the  personal  capacity  of  the 
successor.  The  principle  of  the  Succession  Duty  Act  is,  that 
erery  estate  is  treated  as  an  annuity ;  and  when  a  person 
succeeds  to  an  estate,  that  is  regarded  as  a  life  interest  only. 


Qa)  16  &  17  Vict  c.  51,  b.  21. 
— ^  Hie  interest  of  every  sneoes- 
lor,  except  as  herein  provided,  in 
real  property,  shall  be  considered 
to  be  of  the  value  of  an  annuity 
equal  to  the  annual  value  of 
ioch  property,  ailer  making  such 
allowances  as  are  hereinafter  di- 
rected, and  payable  from  the  date 
of  his  becoming  entitled  thereto 
in  possession,  car  to  the  receipt  of 
the  income  or  profits  thereof  dur- 
iDg  the  residue  of  his  life,  or  for 
any  less  period  dormg  which  he 
shall  be  entitled  thereto;  and 
every  such  annuity,  for  the  pur- 
poses of  this  Act,  shall  be  valued 
according  to  the  tables  in  the 
schedule  annexed  to  this  Act; 
and  the  duty  chargeable  thereon 
shall  be  paid  by  eight  equal  half- 
yearly  instalments,  the  first  of  such 
instalments  to  be  paid  at  the  ex- 
piraUon  of  twelve  months  next 
after  the  successor  shall  have 


become  entitled  to  the  beneficial 
enjoyment  of  the  real  property 
in  respect  whereof  the  same  shall 
be  payable,  and  the  seven  follow- 
ing instalments  at  half-yearly  in- 
tervals of  six  months  each,  to  be 
computed  fitm  the  day  on  which 
the  first  instalment  shall  have 
become  doe :  Provided  that  if 
the  successor  shall  die  before  all 
such  instalments  shall  have  be- 
come due,  tMfn  any  instalments  not 
due  at  his  decease  shall  cease  to 
be  payable,  except  in  the  case  of 
a  successor  who  shall  have  been 
competent  to  dispose  by  will  of  a 
continuing  interest  in  such  pro- 
perty, in  which  case  the  instal- 
ments unpaid  at  his  death  shall 
be  a  continuing  charge  on  such 
interest,  in  exoneration  of  his 
other  property,  and  shall  be  pay- 
able by  ^e  owner  for  the  time 
being  of  such  interest.** 
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which  is  valued,  and  is  then  liable  to  duty  which,  for  the 
ease  of  the  subject,  is  payable  by  instalments.  It,  therefore, 
became  necessary  to  provide  for  the  case  of  a  successor, 
liable  to  dn^,  dying  before  all  the  mstalments  were  pay- 
able; and  it  was  considered  that  this  distinction  ought  to  be 
made : — ^If  a  person  succeeds  to  an  estate  as  tenant  for  life, 
and  dies  before  all  the  instalments  are  paid,  his  successor 
becomes  liable  to  duty;  and  that  duty  should  be  taken  as  a 
substitute  for  the  amount  payable  by  the  deceased  tenant 
for  life ;  but  if  the  successor,  who  is  liable  to  duty,  has  a 
power  of  disposing  of  the  fee  simple,  then  the  amount 
unpaid^^this^filth  ought  to  be  regarded  as  debt  due  from 
him,  because  he  had  such  an  estate  as  he  might  have  dis- 
posed of  by  will.  These  considerations  shew,  that  by  the 
words  **  competent  to  dispose  by  will,"  the  legislature 
intended  to  refer  to  the  quantum  of  interest,  and  not  the 
capacity  of  the  person.  Indeed  the  whole  tenor  and  con- 
text of  the  2 1  St  section  points  out,  that  what  was  intended 
to  be  referred  to  was  the  possession  of  an  interest  capable  of 
being  made  the  subject  of  testamentary  disposition  or  the 
possession  of  a  power  capable  of  being  exercised.  Suppose 
a  person  succeeds  to  an  estate  as  tenant  in  tail,  the  succes- 
sion duty  is  then  ascertained  and  it  is  payable  by  instal- 
ments; but  if  the  tenant  in  tail  dies,  without  having  barred 
the  entail,  before  one  half  of  the  instalments  become  due, 
it  was  intended  that  the  unpaid  half  should  remain  a  debt 
due  fix>mhim.  Therefore  the  words  **  competent  to  dispose 
by  will"  were  introduced  into  the  21st  section,  instead  of 
the  ordinary  term  *' seised  of  an  estate  of  inheritance." 
The  Court  then  called  on 


Huffh  ESUi  for  the  defendant — Where  a  tax  is  imposed 
on  the  subject,  if  there  be  an  exception  it  ought  to  be 
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liberally  construed :  fVarringtan  v.  Furber  (a).  [Pollock^ 
C.  B. — The  legislature  could  neyer  have  intended  to  make 
a  distinction  between  sane  and  insane  persons  with  regard 
to  paying  a  tax.]  The  question  is,  what  has  the  legislature 
said?  By  the  21st  section  each  instalnient  is  to  be  paid  as 
it  becomes  due^  and  it  is  provided  that  as  to  those  instal* 
meats  not  due  at  the  time  of  the  death  of  the  successor, 
tbey  shall  cease  to  be  payable,  '^  except  in  the  case  of  a 
successor  who  shall  have  been  competent  to  dispone  by 
will  of  a  continuing  interest"  Now^  reading  those  words 
according  to  their  plain  grammatical  meaning,  they  neces- 
sarily involve  two  things,  viz.,  capacity  in  the  person  to 
make  a  will,  and  such  an  interest  in  the  property  as  to  be 
capable  of  disposing  by  will  of  a  continuing  interest  The 
Court  are  asked  to  put  this  construction  on  the  words — 
that  a  person  who  is  incompetent  to  dispose  by  will  of 
anything  whatever,  is  competent  to  dispose  by  will  of  a 
continuing  interest  *^  Competent"  is  a  term  well-known 
in  the  law,  and  is  constantly  used  with  regard  to  two 
sabjecta^  viz.^  witnesses,  and  the  capacity  of  individuals  to 
make  wills.  In  WrighJt  v.  Tatham  (&)  all  the  Judges,  with 
one  exception,  use  the  words  *' competent"  and  *4ncom- 
petent"  when  speaking  of  the  capacity  of  the  testator.  In 
the  case  of  Li  re  Jdkklethwait  (c),  where  the  question  arose 
on  this  same  statute,  Farke,  B.,  said : — *'  It  is  a  well  esta- 
blished rule,  that  the  subject  is  not  to  be  taxed  without  clear 
words  for  that  purpose ;  and  also  that  every  act  of  parlia- 
ment must  be  read  according  to  the  natural  construction  of 
its  words."  [Pollack,  C.  B. — ^The  ordinary  meaning  of  the 
expression  **  incompetent  to  make  a  will"  is  confined  exclu- 
sively to  the  intellect  of  the  party,  and  not  to  his  interest 
in  the  property.   I  doubt  whether  in  any  language  it  will  be 
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which  is  valued,  and  is  then  liable  to  f 
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^h  the  -words 
ease  of  the  subject,  ifl  payable  by  inat//         both.    \Mai«n» 
became  necessary  to  provide  for  ♦;;;         jy  and  B.  an  estate 
Uable  to  duty,  dying  before  all     '       a,  say  that  A.  was  not 
able ;  and  it  was  conridered  th  /'    ^y  by  will,  and  that  B. 
made :— If  a  person  soccee  /     ^^^  « competent"  has  two 
and  dies  before  all  the  '  1  ^dgment,  it  must  mean  one  dung 
becomes  liaUe  to  duty    ^  n,ean  both,  we  must  ascertMU  in 
snbstitate  for  the  r  ^^^^  ^^  legislature  has  used  it    Now 
for  Ufe;  but  if  t'      "<^  the  21st  section  imports  that  the 
power  of  disp    '       ^  the  property  and  not  the  mind  of 
unpaid^'X^.nge  he  must  be  competent  to  dispose  of  a 
him,  y^^i^^off^ ;  that  is,  possessing  such  an  interest  in 
poeed    ^^  to  have  the  power  of  disposing  by  wiU  of  a 
A^g  interest]     The  plain  meaning  of  the  words 
^to  be  departed  from,  and  the  term  « incompetent 
'i  in  law  with  reference  to  capacity  only.    \MoTix^ 

/Jlrhe  words  are  "except  in  the  case  of  a  successor 
i,  shall  have  been  competent  to  dispose  by  win  of  a  con- 

^uing  interest: -  when  is  the  competency  to  begin q  At 
^y  time  after  the  succession  takes  eflfect  [PWfoc*,  C.  B. 
n,en  a  lucid  interval  for  a  single  hour  would  make  the 
difierence  whether  the  duty  was  payable  or  not  MarHn, 
R— It  is  a  very  useful  rule  in  the  construction  of  a  statute 
to  adhere  to  its  plain  grammatical  knguage,  unless  it  is 
at  variance  with  the  intention  of  the  legislature  or  leads  to 
a  manifest  absurdity.  Here  it  would  be  at  variance  with 
the  intention  of  the  legislature,  to  be  collected  from  the 
statute  itself,  and  would  also  lead  to  manifest  absurdity,  if 
the  liabiUty  to  tlus  tax  depended  on  whether  a  person  was 
in  a  state  of  mind  to  make  a  wilL] 

PoUiOCK,  C.  B.— We  all  i«ree  that  the  Crown  is  entiUed 
to  judgment  The  word  «*  competent,"  used  as  it  is  here  m 
connection  with  the  words  "continmng  interest,"  means 
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^3  continuing  interest"  The  two 
*ber,  it  appears  to  me  that  the 
^d  "competent,"  merely  to 
^ill  by  reason  of  having 
.operty  as  to  be  able  to  dia- 
lling the  capacity-  to  make  one. 
s  the  successor  was  capable  of  making 
petent  to  dispose  of  a  continuing  interest, 
^  of  the  duty  which  is  unpaid  at  his  death 
.ended  to  be  charged  on  the  interest  which  passed 
the  person  next  in  succession.  The  rule  of  con- 
fltraction,  so  frequently  cited  by  Lord  Wensleydale  in  this 
Court,  seems  to  be  founded  on  what  was  said  by  Mr. 
Justice  Burton  in  a  case  of  Warberton  v.  Loveland{d). 
But  in  reality  it  is  merely  a  rule  of  common  sense ; 
and  every  one  who  hears  language  uttered  is  continually 
correcting  its  imperfections  and  removing  its  ambiguity 
by  the  mere  exercise  of  ordinary  good  sense.  If  one 
meaning  only  can  be  applied  to  certain  words,  it  must  be 
presumed  that  that  was  the  meaning  intended ;  but  where 
theVords  admit  of  several  meanings,  whether  in  an  act  of 
pailiament  or  any  other  instrument,  if  one  of  them  leads  to 
a  manifest  absurdity,  we  are  bound  to  adopt  that  meaning 
which  does  not  Nothing  can  be  more  absurd  than  to 
suppose  that  the  legislature  intended  that  this  tax  should 
be  payable  in  the  case  of  a  sane  and  not  of  an  insane 
person,  there  being  no  reason  why  it  should  not  be  paid 
bj  the  one  as  well  as  the  other.  The  inconvenience  and 
litigation  which  would  follow,  upon  making  the  liability 
turn  upon  whether  the  party  was  competent  to  make  a  will, 
iu  the  sense  of  intellectual  competency,  is  quite  manifest. 
I  diJSTer  from  Mr.  HiU  in  respect  of  what  may  be  called  the 
grammatical  meani^ig  of  the  word  "competent :"  it  may  be 
oaed  with  reference  either  to  the  quantity  of  estate  or  con- 
(a)  1  Hudson  &  Brooke's  Irish  Reports,  648. 
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1867.  didon  of  intellect,  but  it  cannot  mean  both.  Looking  st 
Attobiibt  ^**®  question  as  one  of  grammar  and  philology,  I  think  it 
Gbnbkal  may  be  laid  down  as  a  rule  that  when  a  word  having  two 
HAu.nr.  meanings  is  used  as  it  is  here,  it  must  be  understood  to 
mean  either  one  thing  or  the  other,  but  not  both.  Then, 
the  word  **  competent"  ought  not  to  be  considered  as 
meaning  two  things,  we  have  to  say  in  which  sense  it  is 
used  by  the  l^islature  in  this  act  of  parliament  There 
is  no  doubt  about  it,  because  the  language  is  not, 
*^  competent  to  dispose  by  will,"  but  ^^  competent  to 
dispose  by  will  of  a  continuing  interest;"  and,  there- 
fore, it  cannot  apply  to  a  person  who  is  incompetent  to 
dispose  of  any  interest  at  all.  That  alone  furnishes 
strong  ground  for  coming  to  the  conclosioQ  that  the 
l^islature  did  not  refer  to  the  state  of  the  sucoesBor's 
mind,  but  merely  to  the  quantity  of  interest  which  he  had 
in  the  property;  so  that,  if  in  odier  respects  he  was  cqiable 
of  making  a  will,  there  was  a  capacity  to  dispose  of  the 
continuing  interest  For  these  reasons,  I  think  that  the 
Crown  is  entitled  to  judgment 

Martin,  B. — I  am  of  the  same  opinion.  I  agree  with 
Mr.  HiU,  that  if  a  person  sud  to  me  that  another  was 
competent  or  incompetent  to  dispose  of  his  property  by 
will,  the  first  impression  on  my  mind  would  be,  that  it 
had  reference  to  the  state  of  intellect  of  the  party.  But  the 
words  are  also  applicable  to  the  case  of  a  person  havii^  sn 
estate  for  life  with  a  power  to  dispose  of  it  by  will ;  and 
therefore  anyone  using  that  language  with  reference  to  such 
a  case,  either  in  speaking  or  writing,  would  be  doing  so  with 
perfect  propriety.  When  we  find  these  words  in  an  act  of 
parliament,  we  must  see  what  they  really  mean,  and  I 
apprehend  the  first  thing  is  to  ascertain  the  subject-matter 
of  which  the  legislature  was  speaking,  and  what  was  their 
intention  to  be  collected  from  the  statute  itself.     No  one 
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can  doubt  the  intention  of  the  l^;ialature^  and  that  they  1357. 
were  speaking  of  the  quantity  of  interest  and  not  of  the 
capacity  of  the  individual.  To  make  the  succession  duty 
depend  on  whether  the  individual  was  of  sane  or  insane  mind  Hallbtt. 
would  be  absurd.  There  is  no  doubt  that  the  legislature, 
in  oang  the  words  **  competent  to  dispose  by  will  of  a 
continuing  interest,''  meant  to  refer  to  the  quantity  of 
interest,  and  not  the  mental  capacity  of  the  individuaL 


Bramwbll,  B. — ^I  am  of  the  same  opinion.    It  is  desir- 
able in  all  cases  to  follow  the  words  of  an  act  of  parliament 
and  not  attempt  to  vary  their  ordinaiy  meaning.     But  that 
construction  must  be  qualified  by  the  rule  referred  to,  and 
which  my  Lord  has  properly  cdled  a  rule  of  common  sense. 
Mr.  Bill  is  compelled  to  admit  that  the  words  *' competent 
to  dispose  by  will  of  a  continuing  interest,"  include  com- 
petency in  respect  of  interest ;  and  he  says  that  they  also 
mean  the  personal  competency  of  the  individual,  and  there- 
fare  if  any  successor  is  personally  incompetent  on  account 
of  the  state  of  his  mind,  he  is  within  the  proviso  of  the 
section.     If  that  be  so,  I  do  not  see  why  he  should  not 
have  gone  further  and  contended,  that  if  a  successor  died 
in  prison,  where  no  pen,  ink,  or  paper  were  allowed,  he 
would  also  be  within  the  proviso ;  for  in  that  case  he  would 
h«?e  been  physically  incompetent,  as  in  this  he  was  mentally 
incompetent  to  make  a  wilL   Indeed,  if  Mr.  HUVs  argument 
is  good,  it  would  follow  that  if  there  was  any  lucid  interval, 
not  merely  after  the  succession  vested,  but  if  the  party  was 
everaane  after  he  attained  the  age  of  twenty-one  years;  or  if 
be  was  sane  for  fifty  years  before  the  succesrion,  but  after- 
wards became  insane,  those  would  be  cases  within  the  provisa 
Again,  suppose  the  successor  was  incompetent  to  make  a 
will  by  reason  of  his  not  having  attained  the  age  of  twenty- 
one  years.    These  considerations  shew  that  the  legislature 
never  could  have  meant  what  is  contended  for  by  Mr.  HUl, 
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General 

o. 
Hallbtt. 


I  do  not  see  the  ambiguity.  Suppose  the  language  had 
been  this, — **  Except  in  the  case  of  a  continuing  interest  in 
such  property  of  which  the  successor  shall  have  been  corn- 
petent  to  dispose  by  will:"  it  is  manifest  in  that  case,  that 
the  criterion  is  the  character  of  the  interest  and  not  the 
mental  capacity  of  the  individuaL  So  here,  *' competency" 
means  a  competency  in  respect  of  interest  and  not  in 
respect  of  the  person.  We  are  not  called  on  to  deviate 
from  the  natural  meaning  of  the  words,  and  their  natural 
meaning  excludes  Mr.  Hill^s  interpretation.  Moreover  there 
is  this  further  difficulty :  the  special  verdict  simply  says  that 
this  lady  was  incompetent  to  make  a  will  from  the  Ume 
of  the  death  of  the  person  under  whom  she  took  the 
property.  But  supposing  that  before  that  time  she  was 
competent,  would  she  have  been  incompetent  to  cUspose  of 
a  continuing  interest  within  the  meaning  of  the  statute? 
So  that  the  special  verdict  does  not  bring  the  case  within 
the  proviso.  I  do  not,  however,  decide  on  that  ground; 
but  on  the  grounds  put  forward  by  my  Lord  and  my 
brother  Martin. 


Watsok,  B. — I  am  of  the  same  opinion.  The  words 
''competent  to  dispose  by  vrill"  are  used  with  reference 
to  a  continuing  interest;  and  the  legislature  meant  the 
criterion  to  be,  whether  the  successor  was  possessed  of  such 
an  interest  in  the  property  that  he  could  have  created  a 
continuing  interest.  It  never  could  have  been  the  inten- 
tion of  the  legislature  that  the  question  whether  these 
unpaid  instalments  should  be  a  continuing  change  on  the 
property  should  depend  on  whether  the  successor  was  of 
sound  mind.  That  might  be  a  very  long  inquiry.  Beside^ 
this  strange  result  would  follow, — the  duty  is  payable  by 
instalments  at  certain  stated  periods;  then,  suppose  that 
before  the  first  instalment  was  due,  the  successor  became 
insane  and  remained  so  for   ten  yeans,   after  which  he 
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became  of  sound  mind,  there  would  be  no  duty  payable  1857. 

while  he  was  insane,  but  it  would  be  payable  after  he  had  a  -^^r^-^ 

Atto&net 

disposing  mind.     Such  a  state  of  things  is  so  absurd  that  it  Gknkbal 

neyer  could  have  been  contemplated  by  the  legislature.     I  Hallktt. 

think  that  the  construction  of  the  Act  is  perfectly  clear,  and 

that  our  judgment  ought  to  be  for  the  Crown. 

Judgment  for  the  Crown. 


Ti 


Gelen  V  Hall.  Mu^ts* 


HE  first^  count  of  the  declaration  stated  that  the  de-  Bj  the  6  &  7 
fendaot  caused  an  assault  to  be  made  on  the  plaintiff,  and  ,,  ^7  (Xhr' ' 
caused  the  plaintiff  to  be  apprehended  and  taken  to  a  ^i^fR]j]^ay°~ 
certain  prison,  and  unlawfully  kept  and  imprisoned  from  |^*ijJJe°*^**** 

recoverable 
bdbre  a  Joitice,  who  b  authorised  to  summon  before  him  any  person  against  whom  complaint  u 
Bade  for  any  offence  against  a  bye-law,  and  to  proceed  therein,  &e.  By  the  238th  section, 
"Any  officer  of  the  Company  is  empowered  to  seise  and  detain  any  person  whose  name  and 
Rfldcnoe  shall  be  nnknown  to  him,  who  shall  commit  any  oflenoe  agaust  the  Act,  and  to  convey 
Um  before  a  justice  without  any  warrant,  and  the  justice  is  requir^  to  proceed  immediately  to 
the  coBTiction  or  acquittal  of  the  offender."  Tbe  plaintiff,  baying  been  seized  and  detained  by 
•a  officer  of  the  Company,  on  the  24th  of  September  was  brought  before  the  defendant,  a 
JQttiee  of  tbe  peace,  for  an  alleged  offence  against  a  bye-law.  The  defendant  committed  the 
piaiDtiff  to  the  House  of  Correction,  by  a  warrant  in  the  Form  (O  1.)  in  the  Schedule  to  the  Act^ 
U  &  12  Vict.  c.  43.  The  warrant  stated  that  the  plaintiff  had  been  charged  on  oadi  before  the 
delBodant,  for  having  travelled  on  the  railway  without  having  paid  his  fare  contrary  to  a  bye-law 
of  tbe  Company,  and  commanded  him  to  be  taken  to  the  House  of  Correction  and  there  kept 
Butil  tbe  27th,  and  tobetbenbroughtbefore  tbe  justices  at  Petty  Sessions  to  answer  the  charge. 
On  the  25th,  the  defendant  having  ascertained  that  no  offence  had  been  committed  sent  to  the 
House  of  Correction,  and  caused  the  defendant  to  be  discharged — HmU:  First,  that  the  defend- 
ant was  justified,  by  the  16th  section  of  the  II  &  12  Vict.  c.  43,  in  committing  the  plaintiff  to 
the  Houw  of  Correction. 

Secondly :  That  under  6  &  7  Wm.  4^  c.  cvi.,  ss.  237,  238,  a  justice  has  no  authority  to 
ime  a  warrant  before  conviction ;  that  the  authority  to  arrest  in  Uie  first  instance  is  confined 
to  tbe  officer  of  the  Company,  and  that  the  duty  thereby  imposed  upon  the  justice  is  forthwith, 
vpoQ  the  alleged  offender  being  brought  before  him,  to  proceed  to  the  determination  of  the 
eioe. 

The  woond  count  stated  that  the  defendant,  a  justice  of  the  peace,  unlawfully  and 
Bslicboslv,  and  without  reasonable  or  probable  cause,  took  the  information  of  P.  W.,  against 
the  plaintiff,  and  wrongfully,  wilfuUv,  maliciously,  and  without  reasonable  or  probable  cause, 
as  the  defendant  well  knew,  convicted  the  plaintiff;  that  the  plaintiff  was  thereby  comnelled  to 
psj  a  soffl  of  money,  and  that  upon  appeal  to  the  Quarter  Sessions  the  conviction  was  afterwards 
(|uahed.   A  verdict  having  been  found  for  tbe  plaintiff,  the  Court  refused  to  arrest  the  judgment. 


Hall. 
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1857.        ^®  ^™^  when  he  was  so  aj^rehended  for  a  loDg  time,  to 
^•^'^^'^^      wit,  thirty  hooxB,  whereby  the  plaintiff  was  prevented  from 
V.  attending  to  his  necessary  affiiirs  and  bomness,  and  was  pat 

to  great  costs  and  charges,  and  was  injured  in  his  repota- 
tion.  Second  couQt — That  the  defendant,  as  and  then 
being  one  of  the  justices  of  the  peace  of  our  Lady  the 
Queen  in  and  for  the  Isle  of  Ely,  on  the  25th  day  of  Sep- 
tember, 1855,  did  unlawfully  and  maliciously,  and  without 
reasonable  and  probable  cause,  take  the  informadon  of  one 
Peter  Wainwright  against  him,  the  plaintiff,  for  having,  on 
the  23rd  of  the  said  month  of  September,  been  guilty  of  a 
breach  of  a  certain  bye*law  of  the  Eastern  Counties  Rail- 
way Company,  by  travelling  on  the  said  railway,  from 
Trowse  to  Ely,  and  having  refused  to  deliver  up  the  ticket 
received  by  him,  the  plaintiff,  on  paying  his  &re,  when 
required  by  a  servant  of  the  said  railway  company :  And 
that  the  defendant,  as  and  being  such  justice  as  aforesaid,  on 
the  said  25th  of  September,  wilfully,  maliciously  and  with- 
out reasonable  and  probable  cause,  did  issue  a  summons 
under  the  defendant's  hand  and  seal,  directed  to  the  phdn* 
tiff,  whereby  he  was  commanded  to  appear  to  answer  the 
said  complaint  on  the  27th  of  the  said  month  of  September, 
before  such  justices  of  the  peace  for  the  said  Isle  as  might 
be  then  present,  and  that  the  defendant,  as  and  being  such 
justice  as  aforesaid,  together  with  the  Rev.  Thomas  Fardell 
and  Henry  Martin,  Esquire,  two  other  of  the  justices  of 
the  peace  of  the  said  Isle,  on  the  said  27th  of  September, 
wilfully,  maliciously,  and  without  any  reasonable  or  pro- 
bable cause,  as  the  defendant  well  knew,  did  convict  and 
cause  him  the  plaintiff  to  be  convicted  of  the  said  ofience 
against  the  said  bye-law  in  a  penalty  of  5«.  and  costs, 
amounting  together  to  the  sum  of  17«.  6<f.,  and  which 
amount  the  plaintiff  was  then  and  there  obliged  to  pay  and 
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did  pay,  to  prevent  bim,  the  plainti£P,  from  being  impri-  1857. 
soned  for  fourteen  days  in  tbe  House  of  Correction  at  Ely 
aforesaid,  wbicb  said  conviction  was  afterwards,  in  due 
form  of  law,  upon  the  appeal  of  the  plaintiff  against  the 
same,  quashed  by  the  justices  of  the  peace  in  and  for  the 
said  Isle,  at  the  General  Quarter  Sessions  of  the  Peace 
holden  in  and  for  the  said  Isle,  and  all  things  were  done  • 
necessary  to  give  validity  to  the  said  quashing,  by  which 
grievances  plaintiff  not  only  lost  the  said  money,  but  was 
obliged  to  stay  for  a  long  time  at  Ely,  away  from,  his  busi- 
ness, in  order  to  obey  the  said  summons,  and  was  put  to 
great  costs  and  charges  in  and  about  defending  himself 
against  the  said  summons,  and  appealing  against  the  said 
conviction,  and  procuring  the  said  conviction  to  be  quashed, 
&c 

Plea:  (By  statute  11  &  12  Vict  a  44,  s.  10)  Not  guilty. 
Whoeupon  issue  was  joined* 

At  die  trial  before  Lord  Campbell^  C.  J.,  at  the  Cam- 
bridge Summer  Assizes,  1856,  it  appeared  that  on  the 
morning  of  Sunday,  the  23rd  of  September,  1865,  the  plain- 
tiff, a  cattle  drover,  had  taken  a  ticket  fit>m  Trowse  to 
London,  by  the  Eastern  Counties  Railway,  and  proceeded 
accordingly  by  the  mail  train  towards  London.  It  was 
Qsnal  for  persons  travelling  to  London  to  give  up  their 
tickets  at  the  Stratford  Station.  On  the  arrival  of  the 
train  at  Ely,  the  plaintiff  got  out  of  the  carriage,  when  one 
Taylor,  an  inspector  on  the  railway,  whose  duty  it  was  to 
take  tickets  from  passengers  going  to  Ely,  demanded  the 
plaintiff's  ticket  There  was  a  conflict  of  testimony  as  to 
the  circumstances  under  which  this  demand  was  made,  the 
plaintiff  stating  that  he  said  his  ticket  was  for  London,  but 
T^lor  stating  that  the  plaintiff,  on  being  asked,  said  he 
was  going  to  Ely.  The  plaintiff  at  first  omitted  to  produce 
his  ticket,  but  ultimately  delivered  it  to  Taylor.     The 
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ticket  bore  date  the  3rd  of  September.  The  error  in  the 
date  arose  from  the  stamping  machine  in  the  booking  office 
at  Trowse  being  out  of  order.  Taylor,  however,  said,  that 
the  ticket  was  an  dd  one,  and  refused  to  allow  the  plan- 
ti£P  to  go  on  to  London  without  pajing  his  fare.  He 
then  took  the  plaintiff  into  custody^  and  detained  him 
till  Monday,  the  24th»  when  he  was  taken  before  the 
defendant,  a  magistrale  for  the  Isle  of  £Ly.  The  ticket  was 
handed  to  the  defendant,  who  examined  it,  and  offned  to 
dischaige  the  plaintiff  if  he  would  find  bail  to  the  amovnt 
of  lOiL,  to  answer  for  his  appearaaoe  before  the  justices  at 
petty  sesHons  on  the  following  Thursday.  The  pluntiff 
not  being  able  to  get  bai]»  waa  committed  to  the  House  <^ 
Correction.    The  wanant  of  conmiitment  waa  as  follows:— 

To  the  constables  of  the  parish  of  the  Holy  Trinity,  m 
Ely,  in  the  Isle  of  Ely,  and  to  the  keeper  of  the  House  of 
Correction,  at  Ely,  in  the  said  Isle* 
Isle  of  Ely,,  i      Whereas  Thomas  Gelen,.  late  of,  &c.,  was 

to  wit.  /this  day  charged  on  oath  before  the  undei^ 
signed,  one  of  her  Majesty's  justices  of  the  peace  in  and  for 
the  said  Isle  of  Ely,  for  that  he  the  said  Thomas  Gekn 
didy  on,  &c.,  unlawfully  travel  in  one  of  the  caniages 
belonging  to  the  Eastern  Counties  Railway  Company  from 
Trowse  to  Ely,  without  having  first  booked  his  place  aad 
paid  his  fare,  contrary  to  the  bye^law  in  that  behalf  duly 
made  and  published  by  the  said.railway  Company^pursoant 
to  the  provisions  of  the  Act  in  tltat  case  made  and  provided, 
and  which  said  bye-law  was,  at  the  time  of  the  commissioa 
of  the  said  offence,  and  still  is  in  force  a^unst  the  form  of 
the  statute  in  that  case  made  and  provided,  and  it  appears 
to  me  to  be  necessary  to  remand  the  said  Thomas  Gelea 

These  are,  therefore^  to  command  you  the  said,  con- 
stable in  her  Msyesty's  name,  forthwidi  to  convey  the  said 
Thomas  Gelen  to  the  House  of  Correction,  at  Ely,  in  the 
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nid  Isle,  and  there  to  deliver  him  to  the  keeper  thereof, 

together  with  this  precept,  and  I  hereby  command  you,  the 

said  keeper,  to  receive  the  said  Thomas  Gelen  into  your 

custody  in  the  said  House  of  Correction,  and  there  safely 

keep  him  until  the  27th  day  of  September  instant,  when  I 

hereby  command  you  to  have  him  at  die  Justices  Room 

in  die  Sessions  House  at  Ely,  at  twelve  o'clock  at  noon  of 

the  same  day,  before  me  or  before  such  other  justice  or 

justices  of  the  peace  for  the  said  Isle,  as  may  then  be  there, 

to  answer  further  to  the  said  chaige,  and  to  be  further 

dealt  with  according  to  law,  unless  you  shall  be  otherwise 

ordered  in  the  meantime,  &c. 

Given  under  my  hand,  &c« 

(Signed)  Gbobob  Hall. 

On  Tuesday  morning  the  defendant,  having  ascertained 
that  the  ticket  was  correct,  sent  for  the  plaintiff  to  the 
House  of  Correction,  and  told  him  that  he  was  discharged. 
The  plaintiff  was  then  served  with  a  summons  as  he  was 
leaving  the  justice  room,  calling  on  him  to  appear  on 
Thursday,  the  27th,  before  the  defendant  and  other 
justices  assembled  in  Petty  Sessions  to  answer  a  charge  of 
unlawfolly  refusing  to  deliver  up  his  ticket  The  plaintiff 
having  attended  in  obedience  to  tiie  summons,  the  defend- 
ant told  the  other  magistrates  that  the  ticket  was  correct, 
but  the  plaintiff  was  fined  5s.,  and  12«.  6d*  costs,  for  not 
producing  it,  and  told  that  if  the  money  was  not  paid  he 
should  go  to  the  House  of  Correction  for  fourteen  days. 
The  plaintiff  paid  the  17«*  M.  The  conviction  was  as 
follows : — 

Be  it  remembered,  ftc,  that  Thomas  Gelen,  late  of,  &&, 
is  convicted,  &c.,  before  us,  &c.,  for  that  the  said  Thomas 
Gekn,  on,  &c.,  then  being  a  passenger  upon  the  Eastern 
Counties  Railway  Skua  Trowse  to  Ely,  did,  at  the  railway 
station  at  Ely,  in  the  said  Isle,  unlawfully  refose  to  deliver 
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up  his  ticket  when  required  by  a  servant  of  the  sud  nulway 
Company  authorized  to  collect  tickets  so  to  do,  contrary  to 
the  bye-law  in  that  behalf  duly  made,  &c.,  and  against  the 
form  of  the  statute,  &c.  And  we  adjudge  the  said  Thomas 
Gelen,  for  his  said  offence,  to  forfeit  and  pay  5«^  for  a 
penalty,  &c.,  and  12«.  Sd.  costs,  and  if  the  said  several 
sums  be  not  paid  forthwith  we  hereby  order  that  the  same 
be  levied  by  distress  and  sale  of  the  goods  and  chattels  of 
'  the  said  Thomas  Gelen ;  and  in  default  of  sufficient  distress 
in  that  behalf  we  adjudge  the  said  Thomas  Gelen  to  be 
imprisoned  in  the  House  of  Correction  in  the  said  Isle  for 
the  space  of  fourteen  days,  unless  the  several  sums  and  all 
costs  and  charges  of  the  said  distress  be  sooner  paid. 

Given  under  our  hands,  &c. 

(Signed)  Thomas  Fabdsll. 
George  Hall. 
Hemrt  Martin. 

The  conviction  was  afterwards  quashed  on  appeal  to  the 
.  Quarter  Sessions. 

At  the  close  of  the  plaintiff's  case  the  defendant*s  counsel 
contended  that  the  plaintiff  must  be  nonsuited  because 
as  to  the  first  count  the  defendant  had  jurisdiction  to 
remand  the  plaintiff;  and  as  to  the  second  count,  that 
there  was  no  evidence  of  malice,  and  that  want  of  reason- 
able and  probable  cause  alone  was  not  evidence  of  malice. 
The  depositions  taken  before  the  defendant  on  the  24th 
of  September  were  then  put  in,  and  also  the  bye-laws 
of  the  company,  made  under  the  158th  section  of  the 
6  &  7  Wm.  4,  c.  cvL,  amongst  which  was  the  following: — 

"No  passenger  will  be  allowed  to  take  his  seat  in  or 
upon  any  of  the  Company's  carriages,  or  to  travel  therein 
upon  the  said  railways,  without  having  first  booked  his 
place  and  paid  his  fare.  E^ch  passenger  booking  his  phu» 
will  be  furnished  with  a  ticket,  which  he  is  to  shew  and 
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deiWer  up  when  required  to  the  guard  in  charge  of  the 
train,  or  to  any  officer  or  servant  of  the  said  Company 
aodiorised  to  inspect  or  collect  tickets.  Each  passenger 
not  producing  or  delivering  up  his  ticket  when  required  is 
hereby  subjected  to  a  penalty  not  exceeding  40«.''(a). 

(a)  The  6  &  7  Wm.  4,  c.  cvi., 
1. 286,  is  88  follows :» 
''And  be  it  fiirther  enacted, 
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diat  all  penalties  and  forfeitures 
inflicted  or  imposed  bj  this  Act, 
or  by  yirtue  of  any  bye-law,  rule 
or  order  made  in  pursuance  there- 
of (the  manner  of  levying  or 
reoovery  whereof  is  not  herein 
otherwise  particularly  directed), 
may  in  case  of  nonpayment  there- 
ofbe  recovered  in  a  summary  way, 
by  the  order  and  adjudication  of 
iny  two  justices  of  the  peace  act- 
ing for  the  respective  counties 
aforesaid,  on  complaint  to  them 
for  that  purpose  made ;  and  such 
penalties  and  forfeitures  shall  and 
may  afterwards  be  levied,  as  well 
ai  the  costs  (if  any)  of  such  pro- 
ceedmgs,  on  nonpayment,  by  dis- 
tress and  sale  of  the  goods  and 
chattels  of  the  respective  offen- 
ders or  persons  liable  to  pay  the 
fame,  by  warrant,  under  the 
bands  and  seals  of  such  justices,** 
ftc 

Sect.  937.  **  And  be  it  further 
enacted,  that  in  all  cases  in  which 
by  this  Act  any  penalty  or  for- 
feiture is  made  recoverable  by 
mformation  before  any  justice  of 
the  peace,  it  shall  be  lawful  for 
the  juatice  of  the  peace,  before 
whom  complaint  shall  be  made 
for  any  ofience  conunitted  against 
the  provisions  of  this  Act,  or 
against  any  bye-law,  order,  or 
rule  made  in  pursuance  here- 
of,   to     summon     before     him 


the  party  complained  against, 
and  on  such  summons  to  hear  and 
determine  the  matter  of  such  com- 
plaint, and  on  proof  of  the  offence 
to  convict  the  offender,  and  to 
adjudge  him  to  pay  the  penalty 
or  forfeiture  incurred,  and  to  pro- 
ceed in  the  recovery  of  the  same, 
although  no  information  in  writ- 
ing or  in  print  shall  have  been 
exhibited  before  such  justice,  and 
all  such  proceedings  by  summons 
without  information  in  writing  or 
in  print,  shall  be  as  valid  and  effec- 
tual to  all  intents  and  purposes 
as  if  an  information  in  writing  or 
in  print  had  been  exhibited.** 

Sect.  238.  ''And  be  it  further 
enacted,  that  it  shall  be  lawful 
for  any  collector,  surveyor,  or 
other  officer  or  servant  of  the 
said  Company,  and  such  persons 
as  he  shall  call  to  his  assistance, 
to  seize,  and  detain  any  person 
whose  name  or  residence  shall  be 
unknown  to  such  collector,  sur- 
veyor, or  other  officer  or  servant, 
who  shall  commit  any  offence 
against  the  provisions  of  this  Act, 
and  to  convey  him  with  all  con- 
venient despatch  before  some  jus- 
tice of  the  peace  within  whose 
jurisdiction  such  ofience  shall  be 
committed,  without  any  other 
warrant  or  authority  than  this 
Act  for  so  doing,  and  such  justice 
is  hereby  empowered  and  required 
to  proceed  immediately  to  the 
conviction  or  acquittal  of  each 
such  offender." 


886  Bzcmaras  rbfosts. 

Taylor  gtated,  diat  after  the  defendant  had  been  taken 
into   custody    he    gave    his  name   and    addraas.    Watt, 
the  superintendent  of  the  xailway  at  Ely,  who  was  called 
as  a  witness  by  the  defendant^  stated  that  it  was  at  his 
request  that  the  second  summons  had  been  gnmted  by  the 
defendant.    Watt  said,  **  I  called  on  Mr.  Hall,  and  told  him 
a  mistake  had  been  committed,  and  suggested  to  him  that 
the   pluntiff  should  be  called  before  him  and  dismissed. 
Mr.  Hall  at  once  sud.  By  all  means.    I  told  him  Mr.  CrosB 
had  suggested  that  an  information  might  be  laid  for  a 
breach  of  the  bye-law  in  refoaing  to  produce  his  ticket  when 
called  upon.    I  asked  Mr.  Hall's  sanction  to  grant  an  infor- 
mation and  summons  for  that  offence.    To  the  best  of  my 
recollection  Mr.  HaU  told  me  to  go  to  the  office  and  have 
it  prepared.    He  expressed  his  regret  that  the  evidence  as 
to  the  tickets  was  not  brought  forward  on  the  previous  day. 
And  then  he  sanctioned  me  to  prepare  the  materials  for 
the  new  prosecution."    In  answer  to  a  question  put  by  the 
learned  Judge,  Watt  stated  that  the  prosecution  for  refosing 
to  shew  the  ticket  originated  with  him. 

Upon  the  first  count  Lord  Campbell  told  the  juiy  that 
the  imprisonment  was  lawfol,  inasmuch  as  the  defendant 
was  acting  within  his  jurisdiction,  but  directed  the  jury  to 
find  the  damages.  As  to  the  second  count,  he  said,  that 
the  railway  Company,  instead  of  acknowledging  their  mis- 
take, improperly  caused  a  new  proceeding  to  be  instituted 
against  the  plaintiff  for  not  delivering  up  his  ticket,  though 
they  had  no  right  to  cause  it  to  be  delivered  up  at  Ely ; 
but  that  the  defendant  was  not  answerable  unless  he  knew 
or  believed  that  the  plaintiff  had  not  committed  the  ofienoe 
of  refosing  to  deliver  up  the  ticket ;  that  in  point  of  law 
the  offence  had  not  been  committed ;  that  if  the  defendant 
knew  or  believed  that  the  offence  had  not  been  committed, 
and  lent  himself  to  the  improper  conduct  of  the  Company, 


Hau*. 
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they  wodd  find  far  the  plaintiff.    The  jury  found  a  verdict       1857. 
ton  Che  defendant  on  the  first  count,  but  assessed  the      ^"^T"^^ 

OSLIH 

dsmages  oontingendy  at  201,  and  they  found  a  verdict  for  ^v* 
die  plaintiff  on  the  second  count,  with  6L  damages  beyond 
the  taxed  costs  of  the  plaintiff,  incurred  in  procuring  the 
conviction  to  be  quashed.  Leave  was  reserved  to  the 
plaintiff  to  move  to  enter  the  verdict  for  him  with  the  20/. 
damages^  and  for  defendant  to  move  to  enter  a  nonsuit,  if 
the  Coort  should  be  of  opinion  that  there  was  no  evidence 
of  want  of  reasonable  and  probable  cause,  or  no  evidence  of 

N.  JPabner,  in  the  following  t«rm,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  plaintiff  on  the  first  count,  on  the 
ground  of  the  defendant  having  acted  without  jurisdiction, 
and  that  the  warrant  did  not  shew  any  oflfenoe  under  a  bye- 
law,  or  within  the  Isle  of  Ely. 

And  in  the  same  term,  Byks,  Seijt.,  for  the  defendant, 
obtained  a  rule  nisi  to  set  aside  the  verdict  for  the  plaintiff 
<m  the  second  count,  on  the  ground  that  there  was  not  an 
absence  of  reasonable  and  probable  cause,  and  that  there 
was  BO  evidence  of  malice  :  or  why  the  judgment  should 
Dot  be  arrested,  on  the  ground  that  no  such  action  will  lie 
against  a  magistrate  acting  judicially. 

N.  Pabner  and  J.  H.  JMills  shewed  cause  against  the  de- 
fendant's rule  (a). — The  second  count  charges  the  defendant 
with  acting  maliciouriy,  and  without  reasonable  and  pro- 
hMe  causes  in  the  ezecntion  of  his  office  as  a  justice  of 
the  peace.  The  11  &  12  Vict  c.  44,  &  1,  after  reciting 
''that  it  is  expecUent  to  protect  justices  of  the  peace  in 
the  execution  of  their  duty,"  enacts,  **  that  every  action 
hereafter  to  be  brought  against  any  justice  of  the  peace  for 
any  act  done  by  him  in  the  execution  of  his  duty  as  such 

(a)  In  Hilary  Term,  Jan.  27.    Before  PaOoek,  C.  B.,  MarHn,  B., 
and  WaUanj  B. 


'Ball, 


Taylor  stat  >^y^«er  within  his  jarisdicdon  as 

into   custom'  ^^jcdon  on  the  case  as  for  a  tort ; 

9.  the  supe-      ^   y^^^l^^^  **^^  ^  expressly  all^;ed  that 


as  a  w'  y  y^^^^^^ovdj,  and  wifhngt  ycflsonaWr  and 
reqr  y  ^^^^'^  •^  *®  ^"*^  ^^  ^^  ^ctipn  ppon  the 
de'  ^  ^^kM  I^^^^  ^®  plaintiff  shall  fieul  to  prove 
f  \^'\^  be  shall  be  nonsuited,  or  a  Terdict  shall  be 


^5^^ 


^  defendant."    By  that  Act  the  legislatme  has 
/^  itcognised  that  an  action  may  be  maintained 
*^g  justice  of  the  peace  under  such  circumstances  as 
^\^00ed  in  the  second  count     In  Kirby  ▼.  Simpion  (a) 
,  ^  taken  for  granted  that  such  an  action  would  lie,  and 
^  odIj  question  raised  was,  whether  notice  of  action  was 
ggceBBBTj.  The  defendant's  counsel,  on  moving  for  this  rule, 
^ted  the  following  passage  from  Bum's  Justice,  tit  Justices 
of  the  Peace,  p.  1027 (i) :— ''It  may  be  laid  down  as  a 
general  rule  that  if  a  justice  of  the  peace  in  or  out  of  ses- 
sions has  jurisdiction  over  the  subject-matter  laid  before 
him,  and  acts  judicially,  he  is  not  liable  to  an  action  for 
any  act  done  under  it,  however  erroneous  the  conclusion  at 
which  he  arrives  may  be.     Nor  is  he  liable  to  an  action, 
however  corrupt  or  malicious  his  motives  were  in  coming 
to  that  conclusion,  the  only  remedy  in  such  latter  case 
being  by  information  at  the  suit  of  the  Queen."    That 
may  be  true  where  the  justice  is  acting  as  a  judge  of 
record,  as  at  quarter  sessions,  but  not  as  applicable  to 
magistrates  in  petty  sessions.    Many  of  the  cases  may^be 
explained  on  the  ground  that  as  long  as  the  conviction  re- 
mains in  force  it  is  a  bar  to  an  action.     In  others^  such  as 
Ackerky  v.  Parkbisan  (c),  there  was  no  evidence  of  malice. 
That  was  the  ground  of  the  decision  in  Lmford  v.  JFtitr- 
rcy  {d).    Lord  DenmoHf  in  delivering  the  judgment  of  the 
Court  in  that  case,  says,  **  the  btoad  line  of  distinction  is 

(a)  10  Exch.  S5S.  (e)  S  M.  &  Sel.  411. 

(h)  29th  Edition.  (d)  13  Q.  B.  240. 


\ 
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A.  unless  the  daty  of  the  magistrate  is  purely  and 
«y  ministerial  he  cannot  be  made  liable  to  an  action  for 
d  mistake  in  doing,  or  omitting  to  do,  anything  in  eze-  v. 

cation  of  that  duty,  unless  he  can  bejlxed  with  malice,  which 
in  this  case  has  been  negatived  by  the  jury.'*  In  Rex  ▼• 
Palmer  (a),  which  was  a  nile  to  shew  cause  why  an  infer* 
mation  should  not  be  exhibited  against  two  justices  of  the 
peace  for  a  misdemeanor  relating  to  the  conviction  of  a 
poacher,  the  Court  assumed  that  such  an  action  would  lie. 
They  said  that  ^'even  where  a  justice  of  the  peace  acts 
illqjally,  yet  if  he  has  acted  honestly  and  candidly,  without 
oppression,  malice,  revenge,  or  any  bad  view,  or  ill  inten- 
tion  whatsoever,  the  Court  will  leave  the  party  complaining 
to  his  ordinary  legal  remedy,  or  method  of  prosecution,  by 
action,  or  by  indictment"  In  Bex  v.  Fielding  (&),  on  shew- 
ing cause  against  a  rule  for  an  information  against  a  justice 
of  the  peace,  relating  to  the  committing  of  one  Barnard, 
on  a  chaige  of  sending  threatening  letters,  the  prosecutor 
having  commenced  a  ciidl  action  was  compelled  to  elect 
whether  to  proceed  criminally  or  with  the  action*  The  non- 
liability of  judges  of  courts  of  record  for  acts  judicially 
done  by  them  was  much  considered  in  Colder  v.  HaUtet  {c) 
and  Taaffe  v.  Dawnes{dy     [ffatsan,  B. — These  cases  were 

discussed  and  acted  upon  in  Haulden  v.   Smith  (ey]     In 

» 

Taylor  v.  Ne^ld  (/)  it  is  evident  that  the  Court 
thought  that  such  an  action  as  the  present  was  maintain- 
able. Erie,  J.,  said,  ^If  the  act  of  a  magistrate  is  done 
without  jurisdiction  it  is  a  trespass;  if  within  the  jurisdic- 
tion the  action  rests  upon  the  corruptness  of  the  motive ; 
and  to  establish  this  the  act  must  be  shewn  to  be  mali- 
ciou&.*^  lu  iMne  v.  Santeloe  {g),  an  action  for  a  malicious 
prosecution  upon  an  indictment  for  felony  was  maintained 

(a)  2  Burr.  1162.  (e)  14  Q.  B.  S41. 

(h)  2  Burr.  719.  (f)3E.kB.  724. 

(c)  3  Moo.  P.  C.  28.  (g)  1  Stra.  79. 
(<0  3  Moo.  P.  C.  86  n.  (a). 
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1857.        against  a  joBtice  of  tbe  peace  who  had  oommitted  die 
^'^^^      pUintiff — They  deo  cited  Barim  ▼.  BrkhieU  (a> 


V. 

Haum 


ByUif  Serjt,  and  Gmeft,  in  mipport  of  the  nde. — ^Fint: 
There  was  no  absence  of  reasonable  and  probaUe  cause. 
The  Company  had  power  to  make  bye-laws.  By  one  of 
these  bye-kwB  each  passoiger  not  deltyering  op  his  ticket 
when  required  is  subjected  to  a  penal^  not  exceeding  fbity 
shilluigs.  The  plaintiff  was  fined  five  shillings  for  not 
delivering  up  his  ticket  Though  the  defendant  ftnned  a 
wrong  judgment  as  to  the  meaning  of  the  bye-lawy  it 
cannot  be  said  that  there  was  no  reasonaUe  or  probable 
cause  for  his  decision. 

Secondly :  there  was  no  evidence  a£  malice.  Absence 
of  probable  cause  may  be  evidence  of  malice  where  a  pro- 
secutor who  is  a  voluntary  agent  b  deCendant»  but  not 
where  a  judge  is  defendant:  Burlqf  v.  Beihune  (b). 

Thirdly :  the  judgment  must  be  arrested  The  money 
was  paid  voluntarily.  If  it  had  been  levied  by  dis- 
tressy  possibly  before  the  statute  trespass  mi^t  have  been 
brought  after  the  conviction  had  been  quashed  at  the 
Quarter  Sessions.  But  here  no  trespass  was  commitied 
subsequent  to  the  convicdon.  No  actioii  lies  against 
a  justice  for  an  act  done  by  him  in  his  judicial  capacity 
and  within  his  jurisdiction,  though  done  maliciously  and 
without  reasonable  and  probable  cause,  and  though  he  may  be 
subject  to  an  indictment  or  information  at  the  suit  of  the 
Crown  (e).  The  statutes  relating  to  actions  against  justices, 
43  Geo.  3,  c.  141,  and  11  &  12  Vict  c.  44,  are  restruning, 
and  not  enabling,  Acts.  That  appeani  clearly  from  the 
wording  of  the  former  Act.  The  11  &  12  Vict  c.  44,  did 
not  give  a  new  remedy  against  magistrates  where  none 
existed  before,  but  merely  changed  the  form  of  action. 

(a)  13  Q.  B.  393.  (c)  Bum's  Justice,  tit  JuBtices 

lb)  5  Taunt.  580.  of  the  Peace,  p.  1027,  29th  ed. 


Hall. 
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[MartiMf  B. — ^If  an  action  will  lie  against  a  jostioe  of  the        3^957 
peace  for  acting  malicioaaly  the  count  deems  sufficient      ^^--'-v^-^ 
Id  Kirijf  y.  Simpson(a),  a  case  which  was  mach  oonsidefed,  p. 

all  the  Judges  appear  to  have  thought  that  the  action 
would  lie.  Watson,  B. — I  heard  that  case  tried  before 
Cresfwctt,  J,,  and  it  only  decided  that  assuioing  the 
plaintiff's  view  of  the  case  to  be  correct,  notice  of 
action  was  necessary.]  This  case  is  distinguishable, 
because  in  BSrby  y,  Simpson  (a)  there  was  a  commit- 
ment; but  here  there  was  no  trespass.  [Martini  B.- — No 
doubt  the  payment  of  the  five  shillings  is  essential  to  com* 
plete  the  cause  of  action  here.]  There  was  no  duress. 
Even  if  there  was  duress  there  is  no  authority  for  an  action 
against  a  magistrate  for  compelling  the  payment  of  money 
by  {^ving  a  corrupt  judgment  In  linford  v.  Fitzroy  ifi), 
the  defendant  acted  ministerially  in  sending  the  plaintiff 
to  gaol.  [Watscn^  B. — ^The  decision  by  the  magistrate 
that  he  would  not  take  bail  was  a  judicial  act,  and  the 
form  of  action  was  for  maliciously  refusing  to  take  bail.] 
Id  H0uJden  v.  SmiQi{c)  the  defendant,  the  judge  of  a 
County  Court,  had  sent  the  plaintiff  to  gaoL  In  Ackerley  v. 
Parkinson  (d)  Lord  EUenborough  says,  <^The  authority  of 
Lord  Coke  and  the  other  cases  supposes  that  the  judge  has 
DO  jurisdiction  over  the  subject-matter  to  make  the  action 
maintainable  against  him."  In  Floyd  and  Baher^s  Case  (e) 
judges  and  justices  of  the  peace  are  put  upon  the  same 
footing  as  regards  *<the  vehement  and  violent  presumption 
of  law  that  a  justice  sworn  to  do  justice  will  not  do  injus- 
tice,'* and  the  consequent  immunity  from  being  chai^geable 
with  conspiracy  for  acts  done  in  open  Court  Accordingly, 
in  Hawkins*  Pleas  of  the  Crown,  book  iL^t;.  8,  s.  74,  {/)  it  is 
said,  *' Justices  of  the  peace  are  not  punishable  civilly  for 
acts  done  by  them  in  their  Judicial  capacities ;  but  if  they 

(a)  10  Ezch.  858.  (d)  3  M.  &  Sel.  411,  425. 

lb)  13  Q.  B.  240.  (e)  12  Rep.  24. 

(e)  14  Q.  B.  841 .  (f)  Seventh  Edition,  by  Leach. 
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1857.        abuse  the  authority  wherewith  they  are  entrusted  they  may 
'^J^      be  punished  criminalfy  at  the  suit  of  the  Ejng  by  way  of 

^'  information.     But  in  cases  where  they  proceed  ministeriaUy 

rather  than  judicially,  if  ^they  act  corruptly  they  are  liable 
to  an  action  af^the  suit  of  the'party^as  well  as  to  an  infor- 
mation at  the  suit  of  the  ^king.**^  That  'doctrine  is  con- 
firmed by  MUU  V.  CoUett{a). 

The  Court  having  intimated  a  desire  to  hear  the  case 
further  aigued  upon  the  question  whether  judgment  ought 
not  to  be  arrested  on  the  second  count 

Couch  (with  whom  was  Byles^  Serjt,)  was  further  heard  for 
the  defendant  in  Easter  Term  {by, — ^The  question  is  whether 
at  common  law  an  action  will  lie  against  a  magistrate 
who  wilfully  gives  a  wrong  judgment  on  a  matter  within  his 
jurisdiction  by  convicting  the  plaintiff,  there  having  been 
no  distress  or  warrant  to  distrain,  and  no  committal.  The 
statutes  do  not  alter  the  liability  of  a  magistrate  to  such  an 
action.  In  Bacon's  Abridgment  Justices  of  the  Peace, 
F.,  it  is  said,  a  justice  of  the  peace,  'Ms  not  punishable  at 
the  suit  of  the  party,  but  only  at  the  suit  of  the  king  for 
what  he  doth  as  judge  in  matters  which  he  hath  power 
by  law  to  hear  and  determine  without  the  concurrence 
of  any  other;  for  regularly  no  man  is  liable  to  an  action 
for  what  he  doth  as  judge."*  There  is  no  distinction 
between  a  judge  of  record  or  any  other  person  exercising 
judicial  functions.  In  2  Hawk.  P.  C.  c.  8,  s.  74,  no  dis- 
tinction is  made  between  acts  done  in  sessions  or  out  of 
sessions.  The  question  of  immunity  turns  upon  whether 
the  act  done  is  judicial  or  merely  ministerial  In  Holrcyd 
V.  Breare{c)f  Lord  Tenterden  held  that  an  action  did  not  lie 
against  the  steward  of  a  court  baron,  on  the  ground  that  he 

(a)  6  Bing.  85.  and  Chatmdl^  B. 

(b)  AprU  15.    Before  Pollock,         (c)  2  B.  &  Aid.  473. 
C.  B.,  Martin,  B.,  BramweU,  B., 
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was  a  part  of  the  court  and  not  a  minister  of  it  l^JUfartinf  IS67, 
B. — ^In  that  case  the  defendant  had  done  nothing  wrong.] 
In  GroetweU  ▼.  BunoeU  {a\  which  was  an  action  against  the 
Censors  of  the  College  of  Physicians  for  improperly  con- 
victing the  plaintiff  under  the  bye-laws  of  the  College  for 
mala  praxis,  it  was  held  that  no  action  would  lie  against  the 
defendants  for  what  they  did  as  judges.  HoUy  C.  J.,  saying 
'Uhat  the  authority  of  the  defendants  was  absolute  to  hear 
and  determine  the  offence,^  and  "that  persons  who  are 
judges  by  law  shall  not  be  liable  to  have_th£ir  judgments 
examined  in  actions  against  them."  [Pollock^  C.  B. — ^The 
question  is  not  whether  a  magistrate,  who  without  any 
evidence  wilfully  and  maliciously  convicts  a  person  brought 
before  him,  is  liable  to  an  action ;  but  whether  a  man  who 
has  really  acted  as  a  judge  shall  have  the  question  tried 
before  a  jury.]  In  this  case  it  was  sdd  that  the  want  of 
probablecause  was  evidence  of  malice.  Floyd  and  Baker's 
Case  {b)  and  Dicas  v.  Lord  Brougham  {c)  shew  that  there 
is  no  distinction  between  a  Judge  of  a  court  of  record  and 
anotherjndge.  The  result  of  the  authorities  is,  that 
at  common  law  magistrates  were  not  liable  except 
for  trespasses.  If  a  magistrate  authorized  a  trespass 
and  had  no  jurisdiction,  or  if  there  was  no  conviction, 
he  was  liable  to  an  action  of  trespass :  if  the  conviction 
was  quashed,  the  conviction  being  gone,  he  was  left  without 
protection;  therefore  the  statute  43  Geo.  3,  c.  141,  was 
passed  for  the  protection  of  a  magistrate  under  such  circum- 
stances. The  11  &  12  Vict.  c.  44,  does  no  more  than 
extend  the  protection  given  by  the  former  Act  [Martin^ 
6. — ^What  protection  would  the  magistrate  require  if  the 
defendant's  contention  were  well  founded?] 
In  Hilary  Term  (Jan.  29)  the  Court  called  on 

(a)  1  Lord  Bajm.  468.  Q>)  13  Rep.  24. 

(0  1  Moo.  &  Bob.  807. 
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1B67.  N.  Palmer  and  J.  H.  MUU  to  support  the  rale  obtainedoo 

^"^^^      behalf  of  the  plaintiff.— First,  the  defendant  acted  without 
*•  jurisdiction.    The  warrant  of  commitment  refera  to  a  bye- 

law(a)y  but  does  not  shew  that  the  plaintiff  committed  any 
oflence  against  that  byeJaw,  or  within  the  Isle  of  Ely.  The 
offence  charged  is,  that  the  plaintiff  unlawfully  traTelled  in 
one  of  the  Company's  carriages  from  Trowse  to  Ely  withoat 
having  first  booked  his  place  and  paid  his  fere,  contrary  to 
the  bye-law  in  that  behalf;  but  the  by&-Iaw  imposes  no 
penalty  for  such  an  offence.  Again,  there  ia  no  power  to 
apprehend  a  person  for  an  allied  offence  against  a  bye- 
law,  or  to  issue  a  wanant  before  conviction,  bat  a  snnunons 
ought  to  have  issued.'  By  the  6  &  7  Wm.  4,  c.  c?l, 
s.  236,  all  penalties  imposed  by  any  bye-law  may  be  reco- 
vered by  order  of  any  two  justices  of  the  peace.  By  the 
237th  section,  when  any  penalty  is  recoverable  by  infermsr 
tion  before  any  justice,  he  may  summon  before  him  the 
party  complained  against  Here  there  was  no  information 
or  summons.  The  238th  section  only  enables  any  officer  or 
servant  of  the  Ccmpany  to  seise  and  detain  an  offimder 
whose  name  and  residence  shall  be  unknown,  for  offences 
committed  against  the  provisions  of  that  Act.  The  justice 
has  no  jurisdiction  except  on  summons^  and  he  must  then 
proceed  to  the  determination  of  the  case  without  any 
remand.  By  the  I  &  2  Vict  c.  Ixxxi.,  a  56,  there  is 
power  to  apprehend  any  person  travelling  without  having 
previously  paid  his  fere ;  but  not  for  refusing  to  deliver  up 
his  ticket  That  enactment,  however,  has  no  application 
here,  because  tiie  warrant  refers  to  an  offence  against  a  bye- 
law,  and  the  bye-law  imposes  no  penalty  for  such  offsnce. 
The  145th  section  of  <'The  Railway  Clauses  Consolidation 
Act,"  8  &  9  Vict  c  20,  does  not  affect  the  case,  becaose 
that  Act  only  applies  to  railways  to  be  tiiereafter  con- 

(a)  ilma,  p.  8S5. 
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stnicted.    Mofeorer,  there  was  no  power  to  apprehend  the       1357. 
plamtiff  at  Ely,  fi>r  he  was  a  paesenger  firom  Trowse  to      *^'^^ 
London. — Secondly,  the  warrant  of  eommilment  is  bad  on  »• 

the  hee  of  it  It  purports  to  be  in  the  form  given  in 
Schedule  (D.)  of  the  11  &  12  Vict  c.  43,  but  it  does  not 
8Ute  any  informatioQ  or  summons,  which  by  the  12th,  18th 
aad  14th  sections  ol  that  Act  were  necessary  in  order  to 
justify  the  remand.  The  16th  section  only  empowere  the 
josdces  to  adjourn  the  hearing  of  an  information  or  con^ 
plaint  instituted  in  the  manner  prescribed  by  the  previous 
sections. 

Cur*  aim.  mdL 

The  judgment  of  the  Court  was  now  delivered  by 

PoiiLocK,  C.  B. — ^This  was  an  action  tried  before  Lord 
CampbeB  at  the  last  Cambridge  Summer  Assizes*  There 
were  two  oaants  in  the  declaration,  the  first  for  an  assault 
and  fidae  imprisonment ;  the  second  for  an  alleged  wilful 
and  malicious  conviction  of  the  (daintif^  widiout  reasonable 
<Hr  probable  cause,  Ibr  the  breadi  of  a  bye^w  of  the 
Eastern  Counties  Railway  Company,  by  refusing  to  deliver 
up  his  ticket 

The  fiu^ts  proved,  so  fiur  as  they  are  material,  to  the 
present  judgment,  were,  that  on  the  morning  of  the  23rd  o£ 
September  last;  the  plaintiff  paid  for  and  received  a  ticket 
at  the  Eastern  Counties  Railway  Station  at  Norwidi  foe 
London.  He  travelled  by  the  rulway  to  Ely,,  when  one 
of  the  Company's  officers  required  him  to  produce  iti  afbc 
some  Ume,  and  as  to  the  circumstances  connected  with 
which  the  evidence  was  oontradictoiy,.  the  ticket  was  pro- 
duced. It  was  a  ticket  dated  the  3rd  of  September,  and 
the  plttnUff  was  thereupon  taken  into  custody  by  an  officer 
of  the  railway  Company,  who  did  not  then  know  his  name 
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1857.       o'  residence,  but  who  was  informed  of  it  immediately  after- 
^''T^'^^^      wards.     On  the  following  morning  (Monday)  he  was  taken 
«•  before  the  defendant,  a  justice  of  the  peace,  who  committed 

him  to  the  House  of  Correction,  under  a  warrant  in  the 
Form  (D.)  in  the  Schedule  to  the  Act,  11  &  12  Vict  c.  43. 
The  warrant  stated  that  the  plaintiff  had  been  charged  on 
oath  before  the  defendant,  for  having  trayelled  on  the  rail- 
way without  having  paid  his  fare,  contrary  to  a  bye-law  of 
the  Company,  and  commanded  him  to  be  taken  to  the 
House  of  Correction  and  there  kept  until  the  27th,  and  to  be 
then  brought  before  the  justices  at  petty  sessions  to  answer 
the  chai^ge.  Upon  the  next  day  (Tuesday)  it  was  ascertained 
that  the  plaintiff  had  paid  his  five  and  received  a  ticket, 
but  that  in  consequence  of  the  stamping  machine  being 
out  of  order  the  date  was  marked  as  the  3rd  instead  of  the 
23rd.  The  defendant  being  informed  of  this  caused 
the  plaintiff  to  be  sent  for  firom  the  House  of  Conection  and 
discharged  him ;  but  a  summons  was  then  served  upon  him 
requiring  his  appearance  on  the  27th  to  answer  a  chaige 
for  refusing  to  deliver  up  his  ticket.  He  appeared  in  con- 
sequence, and  was  convicted  in  a  penalty  of  five  shillings 
and  costs  which  he  paid.  The  conviction  was  afterwards 
quashed  by  the  Court  of  Quarter  Sessions  on  appeaL  The 
first  count  was  for  the  imprisonment  under  the  warrant  of 
the  24th  September.  The  chief  justice  was  of  opinion  that 
the  imprisonment  was  lawfol,  but  directed  the  jury  to  find 
the  damages,  and  the  verdict  was  entered  for  the  defendant, 
but  leave  given  to  the  plaintiff  to  move  to  enter  the  verdict 
for  him  for  20/.,  which  the  jury  found  to  be  the  damages. 
Mr.  Palmer  obtained  a  rule  to  enter  the  verdict  accordinglji 
but  we  are  of  opinion  that  the  ruling  of  the  chief  justice 
was  right,  and  that  this  rule  ought  to  be  discharged. 

The  question  depends  entirely  upon  certain  acts  of  parlia- 
ment.   The  Railway  Clauses  Consolidation  Act^  1845i 
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8  &  9  Vict  c.  20,  does  not  apply.     It  is  confined  to  rail-       1857. 
ways  authorized  to  be   thereafter  constructed,    and   the       ^^"^^ 

.  .  Gblb» 

Eastern  Counties  Railway  was  made  under  a  previous  Act,  ^9. 
viz.,  the  6  &  7  Wm.  4,  c.  cvi.  Under  the  158th  section  of 
this  Act  a  bye-law  had  been  duly  made  which  imposed 
a  penalty  of  forty  shillings  upon  any  one  travelling  upon 
the  railway  without  having  booked  his  place  and  paid  his 
fare.  By  the  237th  section,  penalties  are  made  recoverable 
before  a  justice,  who  is  authorized  to  summon  before  him 
any  person  against  whom  complaint  is  made  for  any  offence 
against  a  bye-law,  and  to  proceed  therein.  By  the  238th 
section,  any  officer  of  the  Company  is  empowered  to  seize 
and  detain  any  person  whose  name  and  residence  shall  be 
unknown  to  him  who  shall  commit  any  offence  against  the 
Act,  and  to  convey  him  before  a  justice  without  any  warrant ; 
and  the  justice  is  required  to  proceed  immediately  to  the 
conviction  or  acquittal  of  the  offender.  Upon  this  Act  it 
was  argued  on  behalf  of  the  plaintiff,  and  we  think  cor- 
rectly, that  the  defendant  had  no  authority  to  issue  a 
warrant  before  conviction,  that  his  authority  was  to  issue  a 
summons  only,  and  that  the  authority  to  arrest  in  the  first 
instance,  under  the  238th  section,  was  confined  to  the 
officer  of  the  Company,  and  the  duty  thereby  imposed 
upon  the  justice  was  forthwith,  upon  the  alleged  offender 
being  brought  before  him,  to  proceed  to  the  determination 
of  the  case. 

But  the  Act  relied  upon  by  the  defendant  as  justifying 
the  imprisonment  was  the  11  &  12  Vict.  c.  43,  one  of  the 
Acts  called  **Sir  John  Jervis's  Acts,"  which  is  entitled 
"  An  Act  to  facilitate  the  performance  of  the  duties  of 
justices  of  the  peace  out  of  sessions,  within  England  and 
Wales,  with  respect  to  summary  convictions  and  orders." 
The  course  of  proceeding  upon  the  hearing  of  complaints 
is  regulated  by  several  sections,  beginning  with  the  12thi 

VOL.  U. — N.  6.  D   D  EXCH. 
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1857.        ^°^  ^^  ^^^b  section  enacts,  that  before  or  during  the  hear* 
ing  of  any  complaint  or  information,  it  shall  be  lawful  for 
9.  the  justice  at  his  discretion  to  adjourn  the  hearing  to  a 

FV  ATT 

time  and  place  to  be  appointed  and  stated,  and  in  the  mean- 
Ume  to  sufler  the  defendant  to  go  at  large,  or  to  commit 
him  to,  amongst  other  places,  the  House  of  Correction,  or 
to  discharge  him  upon  entering  into  a  recognizance  to  appear; 
and  the  form  of  the  warrant  of  commitment  is  given  in  the 
Schedule  (D.).  It  was  upon  this  authority  that  the  defendant 
acted,  and  we  think  it  justified  him.  The  plaintiflP  was 
brought  before  him  under  the  alleged  authority  of  the 
238  th  section  of  6  &  7  Wm.  4,  c.  cvi.,  and  we  do  not  think 
it  material  whether  or  not  the  o£Scer  of  the  Company  was 
justified  in  detaining  the  plaintiflP  in  custody  under  it  It 
seems  to  us  suflScient  for  the  protection  of  the  defendant, 
that  the  plaintiflP  was  brought  before  him,  and  information 
and  complaint  made  of  an  oflPence  against  the  Eastern  Coon- 
ties  Railway  Act,  and  that  thereupon,  by  the  1 6th  section 
of  **  Sir  John  Jervis's  Act,"  he  was  authorized,  if  in  his 
discretion  he  thought  fit,  to  commit  the  plaintiff  under  the 
warrant  to  the  House  of  Correction.  The  circumstance  that 
the  plaintiff  had  paid  his  fare  cannot  affect  the  audiority 
of  the  justice  to  act  upon  the  16th  section. 

The  second  count  was  in  respect  of  the  conviction  of  the 
plaintiff  on  the  27th  for  not  delivering  up  his  ticket,  and  it 
alleges  that  the  defendant  convicted  the  plaintiff  wrong- 
fully, wilfully  and  maliciously,  and  without  reasonable  or 
probable  cause,  and  that  the  plaintiff  was  thereby  compelled 
to  pay  a  sum  of  money,  and  that  the  conviction  was  aftei^ 
wards  quashed  upon  appeal  to  the  quarter  sessions.  As  to 
it  a  verdict  was  found  for  the  plaintiff  for  considerable 
damages.  A  rule  was  obtained  on  behalf  of  the  defendant 
to  set  aside  the  verdict  as  being  against  evidence,  and  also 
to  arrest  the  judgment  on  the  ground  that  the  second  count 
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discloses  no  legal  cause  of  action.     Upon  the  latter  point        X857. 
we  haye  bestowed  much  consideration^  and  we  are  not  at      ^"^T'""^ 
present  prepared  to  hold  the  count  bad.    But  upon  a  careful  •• 

perusal  of  the  evidence,  we  think  that  the  rule  for  a  new 
trial  ought  to  be  made  absolute ;  and  in  order  that  such  trial 
may  take  place  wholly  without  prejudice  and  in  the  manner 
the  most  satia&ctory,  we  think  it  better  to  say  nothing 
beyond  this;,  that  in  our  opinion  it  is  right  and  proper  that 
the  case  should  be  submitted  to  a  second  jury,  but  it  ought 
to  be  on  payment  of  costs  by  the  defendant. 

The  plaintiff's  rule  discharged. 

The  defendant's  rule  absolute  for  a 
new  trial  on  payment  of  costs. 


Mabia  Oldershaw  and  Robert  Musket,  Executrix  and       May  33. 
Executor  of  Robert  Oldershaw  v.  William  Thobias 
Kino. 


T 


HIS  was  a  special  case  stated  for  the  opinion  of  the  The  following 

i^     _^  guarantee 

^OUrt.  ^as  held,  by 

The  action  was  brought  by  the  plaintifls,  as  executrix  an?nr^«m,B. 
and  executor  of  Robert  Oldershaw,  to  recover  the  sum  of  p^^*c!b.,) 
731/.  9«.  3rf.  upon  the  defendant's  guarantee.  IbuVded^on 

a  sufficient 
emrideration:— .**I  am  aware  that  my  uncles  J.  and  J.  F.  K.  ttltnd  considerably  indebted 
to  yea  for  professional  business  and  for  cash  advanced  to  them,  and  that  it  is  not  in  their 
power  to  pay  yon  at  present,  and  as  in  all  probability  they  will  become  further  indebted  to 
yoQ,  though  I  by  no  means  intend  that  this  letter  shall  create  or  imply  any  obligation  on  your 
put  to  increase  your  claim  agvnst  them,  I  am  willing  to  bear  vou  harmless  against  any  loss 
srising  out  of  the  past  or  future  transactions  between  you  and  my  said  uncles  to  a  certain 
extent ;  and,  therefore,  in  Consideration  of  your  forbearing  to  press  them  for  the  immediate 
payment  of  the  debt  now  due  to  you,  I  hereby  engage  and  agree  to  guarantee  you  the  payment 
of  sny  sum  they  may  be  indebted  to  you  upon  the  Glance  of  accounts  at  any  time  during  the 
next  six  years  to  tlie  extent  of  1000/.  wbenorer  called  upon  by  yon  to  pay  the  same,  and  after 
twslfe  months  previous  notice. 

D  I)   2 
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In  August^  I8489  John  and  Joseph  Francis  King  being 
indebted  to  the  testator  Robert  Oldershaw,  vrho  was  their 
attorney,  in  a  considerable  sum  of  money,  applied  to  him 
for  further  advances,  which  he  declined  to  make  unless  he 
had  the  defendant's  guarantee.  The  defendant,  after  some 
correspondence  and  two  interviews  with  the  testator  R. 
Oldershaw,  signed  the  following  memorandum. 

"  21,  Manchester  Terrace, 
**  Dear  Sir,  August,  24,  1 848. 

''  I  am  aware  that  my  uncles  J.  and  J.  F.  King  stand 
considerably  indebted  to  you  for  professional  business,  and 
for  cash  lent  and  advanced  to  them,  and  that  it  is  not  in  their 
power  to  pay  you  at  present,  and  as  in  all  probability  they 
will  become  still  further  indebted  to  you,  though  I  by  no 
means  intend  that  this  letter  shall  create  or  imply  any 
obligation  on  your  part  to  increase  your  claim  against  them, 
I  am  willing  to  bear  you  harmless  against  any  loss  arising 
out  of  the  past  or  future  transactions  between  you  and  my 
said  uncles  to  a  certain  extent,  and  therefore  in  consideration 
of  your  forbearing  to  press  them  for  the  immediate  payment 
of  the  debt  now  due  to  you,  I  hereby  engage  and  agree  to 
guarantee  you  the  payment  of  any  sum  they  may  be  in- 
debted to  you  upon  the  balance  of  accounts  between  you 
at  any  time  during  the  next  six  years,  to  the  extent  of 
1000/.,  whenever  called  upon  by  you  to  pay  the  same,  and 
after  twelve  calendar  months  previous  nodce. 
**  To  Robert  Oldershaw,  Esq.  <<  I  remain,  &c. 

William  Thomas  Kma' 

The  above  guarantee  was  handed  to  the  testator  Robert 
Oldershaw  on  the  25th  of  August,  1848,  on  which  day 
he  advanced  to  John  and  Joseph  Francis  King  170i  Pre- 
viously thereto  he  had  advanced  to  them  5132.  in  money. 
After  the  25th  of  August,  1 848,  he  paid  to  John  and  Joseph 
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Francis  King  Tarious  sumsy  amouDting  in  the  whole  to 
520£  The  transactions  went  on  till  the  10th  of  July,  1849, 
when  John  and  Joseph  Francis  King  became  bankrupts. 
At  the  date  of  the  fiat  there  was  due  from  the  said 
John  and  J.  F.  King  to  the  testator  Robert  Oldershaw 
2184i:  I6s.  4dl 

After  the  realization  of  the  securities  in  the  hands  of  the 
testator,  and  the  receipt  of  a  dividend  under  the  estate  of 
John  and  J*  F.  King,  there  remained  due  to  the  plaintifis, 
as  executrix  and  executor  of  the  said  Robert  Olderahnw, 
who  died  in  May,  1851,  the  sum  of  73U  9s.  3d;  and  on 
the  6th  of  June,  1854,  the  plaintifis  gave  notice  to  the 
defendant  that  the  said  sum  of  73121  9s,  ScL,  was  due  and 
owing  and  requested  him,  under  the  terms  of  his  g^rantee, 
to  pay  the  amount  of  the  same  to  them. 

It  is  agreed  between  the  parties  that  all  things  necessary 
to  be  done,  and  all  conditions  precedent,  have  been  per- 
formed and  fulfilled,  and  all  times  have  elapsed  necessary 
to  enable  the  plaintiff  to  recover  the  said  sum  of  731  ^  9s,  3cL, 
provided  the  Court  shall  be  of  opinion  that  the  defendant, 
under  the  said  memorandum  and  facts  above  stated,  is 
liable  to  pay  the  same. 

The  questions  for  the  opinion  of  the  Court  are :  First, 
whether,  on  the  above  fiicts,  the  defendant  is  liable  or  not : 
and  Secondly,  to  what  extent 

Knawks  (with  whom  was  TF.  M.  Cooke)  argued  for  the 
plainUff  in  last  Michaelmas  Term  (Nov.  10).— This  gua- 
rantee appears  to  have  been  made  upon  a  sufficient  consi* 
deraUon,  namely,  future  advances.  The  testator  was  "  to 
forbear  to  press  for  the  immediate  payment"  ^of  the  debt 
then  due  to  him.  In  consideration  of  such  forbearance, 
and  of  the  testator's  continuing  to  make  such  advances  as 
he  thought  fit,  but  which  advances  he  was  not  compelled 
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1857.        to  make,  the  defendant  agreed  to  guarantee  the  paymeot  of 

Oldbrshaw  ^^y  ^""^  '^^  which  J.  and  J.  F.  King  might  be  indebted  to 
him  on  the  balance  of  accounts  at  any  time  during  tbe 
next  six  years.  The  words  **  as  in  all  probability  they  will 
become  further  indebted  to  you,**  shew  that  the  motive 
operating  on  the  guarantor,  in  other  words,  the  consideration, 
was  not  only  the  not  pressing  for  payment,  but  the  farther 
loans  contemplated.  In  order  to  make  the  consideratioD 
sufficient  it  is  not  necessary  to  shew  that  the  testator  was 
bound  to  make  further  advances.  It  is  enough  if  the  obli- 
gation is  conditional  upon  the  further  advances  being  made. 
Here,  that  condition  having  been  fulfilled,  the  guarantee 
became  binding.  It  appears  on  the  tace  of  the  case,  that 
the  testator  would  not  have  made  the  further  advances 
unless  the  guarantee  had  been  given.  [Aldersan,  B. — ^The 
defendant  consents  to  be  liable  to  the  extent  of  lOOOil,  and 
it  appears  that  at  the  time  of  the  guarantee  a  much 
less  sum  was  due.]  That  shews  that  future  advances  were 
contemplated,  which  is  the  consideration  to  be  collected 
from  a  perusal  of  the  whole  letter.  In  Bell  v.  fFekh  (a),  the 
Court  in  putting  a  construction  on  the  terms  of  the 
guarantee,  laid  stress  on  the  amount  due  at  the  time  it  was 
given. — Secondly.  **The  forbearing  to  press  for  immediate 
payment  of  the  debt''  is  a  sufficient  consideration  to  sup- 
port the  promise.  A  reasonable  construction  must  be  put 
upon  the  words.  It  is  a  question  of  fact  whether  the 
testator  did  press  for  immediate  payment  Waiting  for  a 
very  short  time,  such  as  an  hour,  might  be  an  illusoiy  for- 
bearance. But  the  Court  will  not  entertain  any  question 
as  to  the  adequacy  of  the  consideration.  Indeed,  forbear' 
ance  for  a  day,  or  even  a  less  time,  might  be  a  matter  of 
importance  to  the  parties  The  word  **  immediate  "  need  not 
be  construed  literally :  Pape  v.  Pearce  {b).  [Aldersan^  B.— 
(a)  9  C.  B.  154.  (b)  8  M.  &  W.  677. 
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'^  Pleading  iounediateljr''  means  pleading  in   twenty-four        1867. 
houi&]     In  Mopes  v.  Sidney  {a)  a  promise  in  consideration    r^'^'^^^^ 
tbat  the  defendant  would  forbear,  with  an  allegation  that  the  »• 

plaintiff  did  forbear  per  magnum  tempus^'was  held  good. 
[Akkrson,  B« — Here  the  word  immediate  shews  that  the  for- 
bearance is  not  to  be  perpetual.]  It  is  enough  if  it  amounts 
to  an  agreement  to  suspend  the  remedy.  In  Payne  v. 
Wilson  (b\  an  agreement  to  pay  a  sum  of  SOL  on  the  1st  of 
Aprily  in  consideration  that  the  plaintiff  would  "  suspend 
proceedings,"  waa  held  to  be  binding. 

Peiersdarff^  for  the  defendant. — First,  the  document  in 
question  is  a  mere  proposal  or  offer  to  guarantee,  and  must 
be  accepted  in  order  to  bind  the  defendant:  M'lver  ▼. 
Biehanbm  (c),  Mozky  v.  TinUer  (d).  IBramwell,  B.~The 
letter  appears  to  be,  not  a  proposal,  but  the  result  of  a 
previous  arrangements] — ^Secondly,  assuming  the  document 
to  be  a  guarantee,  there  is  no  sufficient  consideration 
to  support  it.  An  express  consideration  is  stated  on  the 
face  of  the  instrument,  viz.,  forbearance;  and  there- 
fore no  other  consideration  can  be  implied  by  law.  But 
forbearance  for  a  long,  or  a  short,  or  for  some  time,  is  not  a 
good  consideration  to  support  a  promise;  it  most  be  an 
absolute  forbearance,  or  for  a  definite  time:  Com.  Dig. 
Action  upon  the  Case  upon  Assumpsit  (B)  (B  1).  In 
Mapes  y.  Sidney  (a)  the  consideration  was  forbearance  to 
sue  for  a  debt,  and  that  was  held  good,  two  of  the  Judges 
being  of  opinion  that  it  should  be  intended  a  total  and 
absolufee  forbearance.  Semple  v.  Pink{e)  shews  that  for- 
bearance generally,  or  for  a  reasonable  time,  is  not  a 
sofiicient  consideration.    Bell  v.  Welch  (f)  is  also  an  autho- 

(a)  Cro.  JftC.  683.  (d)  1  C.  M.  &  R.  692. 

(ft)  7  B.  fc  C.  423.  (e)  1  Exch.  74. 

(c)  1  M.  &  Sel.  557.  (/)  9  C.  B.  154. 
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ritj  in  the  defendant's  Ikyour.  It  is  aigaed  that  the 
guarantee  contemplates  future  advancesy  and  therefore 
there  is  a  suflBcient  consideration  on  the  hce  of  it  But  its 
terms  exclude  any  intention  that  future  advances  should 
form  part  of  the  consideration.  If  the  entire  consideration 
consists  of  forbearance  aiid  future  advances,  it  would  be 
necessary  for  the  plaintiff,  in  declaring  on  the  guarantee,  to 
allege  forbearance.  But  forbearance  being  expressly  stated 
as  the  consideration,  future  advances  cannot  be  incorporated 
as  part  of  it     [  ffatson,  B.,  referred  to  fFood  v.  Benton{ay\ 

KnawleSf  in  reply.  Forbearance  to  press  for  immediate 
payment  is  a  good  consideration.  In  Payne  v.  ffilsan  (b) 
it  was  held  that  a  consent  to  stay  proceedings  on  a  cog- 
novit was  a  sufficient  consideration  to  support  a  promise  to 
pay  the  debt :  Ltttledak^  J.,  there  said,  that  after  verdict 
it  must  be  taken  that  the  proceedings  were  suspended  abso- 
lutely, or  for  a  reasonable  time.  \P60oekf  C.  B.,  refeired  to 
Raikes  v.  Todd{c).'\  At  all  events  the  future  advances  form 
a  good  consideration. — He  also  referred  to  Mechdoi  v. 
JVaUace{dy 

Cur,  adv.  vulL 

The  Court  having  difiered   in   opinion  the  following 
judgments  were  now  delivered. 

Brabiwell^  B. — My  brother  fFaUan  and  myself  are  of 
opinion  that  the  defendant  is  entitled  to  judgment  The 
consideration  mentioned  for  the  defendant's  promise  is 
forbearing  to  press  for  the  immediate  payment  of  the  debt 
now  due ;  and  this  in  our  judgment  is  void  for  uncertainty. 
The  authorities  which  have  been  referred  to  shew  that  a 
guarantee  in  consideration  of  forbearance  ''for  some  time," 

(a)  2  C.  &  J.  94.  (6)  7  B.  &  C.  423. 

(e)  8  A.  &  £.  846.  (d)  7  A.  &  £.  49.. 
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or  *•  a  little  time,"  is  void     In  the  present  case,  the  word       1357. 
is  "immediate."    That  cannot  mean  << instantaneous,"  and  ^^""^^^^^ 
anything  beyond  is  uncertain.    It  was  argued  that,  no  time  «• 

being  named,  it  was  to  be  taken  to  be,  that  a  reasonable 
time  was  intended.  That  is  not  so,  as  it  is  to  **  forbear  to 
press  for  immediate  payment ;"  not  forbear  for  a  reasonable 
time.  However,  assuming  it  were  so,  that  is  equally  vi^e 
and  uncertidn.  In  the  result,  one  may  be  able  to  say  in 
each  particular  case  if  the  creditor  has  waited  a  reasonable 
time ;  but  it  is  impossible  to  lay  down  a  rule  as  to  what 
does  or  does  not  constitute  such  a  time  between  a  debtor 
and  creditor;  and  accordingly  it  was  so  held  in  Semple  y. 
Pink  (a),  where  the  reasoning  of  Baron  Alderson  and  the 
remark  of  Baron  Rolfe  are  to  the  effect  that  such  a  gua- 
rantee, as  stated  in  the  declaration  in  that  case,  is  void  for 
uncertainty.  Then,  whether  this  consideration  be  read  to 
be  to  forbear  for  a  reasonable  time,  or  to  forbear  to  press 
for  immediate  payment,  it  is  void.  Mapes  v.  Sidney  (fi) 
will  not  help  the  plaintiff  on  either  ground  of  its  decision, 
for  here  the  agreement  to  forbear  is  not  absolute,  nor  is 
Lord  Hdbarfs  reason  applicable,  as  the  consideration  for  the 
agreement  must  now  be  in  writing. 

But  it  was  said  that  the  guarantee  contemplated  the  possi- 
bility of  future  advances,  and  that  as  a  guarantee  saying  **  I 
will  pay  anything  you  advance  to  A.,"  without  saying  why, 
would  be  good ;  and  as  it  appears  by  Wood  v.  Benson  (c)  that 
a  guarantee  may  be  good  for  a  future,  and  bad  for  a  past, 
debt,  so  may  this  guarantee  be  good  for  the  future,  though 
not  for  the  past  debt.  But  we  are  of  opinion  that  as  the 
consideration  expressly  mentioned  b  forbearance,  the  pro- 
mise cannot  (as  in  the  case  cited)  be  referred  to  what 
otherwise  no  doubt  might,  by  necessary  implication,  be 
taken  to  be  the  consideration.     It  is  clear  that  if  the  gua- 

(a)  1  £xch.  74.  {b)  Cro.  Jac.  683. 

(c)  2  C.  &  J.  94. 
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rantee  had  been  **  in  consideration  you  will  forbear  for  a 
month,"  that  would  be  at  least  a  part  of  the  consideration^ 
and  performance  of  it  would  have  had  to  be  averred,  as  of 
a  condition  precedent ;  and  it  is  not  the  less  so  here  because 
the  consideration  is  void  for  uncertainty.  Again,  the 
agreement  ia  to  pay  the  sum  due  <<on  balance  of  accounts," 
so  that  the  defendant  was  to  be  liable  for  nothing  other 
than  a  sum  in  which  the  old  debt  was  taken  into  account 
We  are  of  opinion,  therefore,  that  the  plaintifis  are  not 
entitled  to  recover,  and  we  cannot  hdp  addii^  that  though 
we  doubt  not  that  the  intention  of  the  testator  was  per- 
fectly fair,  as  indeed  b  shewn  by  the  indulgence  he  gave, 
and  that  he  desired  not  to  tie  himself  up,  only  because 
of  the  loss  which  might  thereby  accrue,  still  that  he  did 
endeavour  to  get  a  binding  promise  without  giving  any 
consideration  for  it,  and  in  reality  &ils  in  consequence. 
What  the  defendant  substantially  bargained  for  was  for- 
bearance to  the  principal  debtor,  and  to  this  he  never  had 
a  right,  though  it  was  granted  in  fact. 

Pollock,  C.  B. — I  regret  very  much  that  I  am  com- 
pelled to  differ  from  the  rest  of  the  Court,  but  it  appears 
to  me  that  the  plaintiff  is  entitled  to  our  judgment,  and 
this  whether  we  look  at  the  anthorities  on  the  subject  or  at 
the  reasonable  construction  which  is  to  be  pot  on  the  letter 
of  guarantee  with  reference  to  the  whole  matter  to  which  it 
relates.  (His  Lordship  then  read  the  gnaramtee.)  I  think 
a  mercantile  instrument  such  as  this  is,  oi]^ht  not  to  be 
read  and  construed  with  the  strictness  with  which  a  decla- 
ration or  plea  might  be.  We  ought  (in  my  judgment)  to 
see  whether  the  parties  have  so  expressed  themselves  as  to 
shew  that  there  was  a  guarantee,  and  for  what,  and  apon 
what  consideration.  By  the  Statute  of  Frauds  such  an 
undertaking  must  be  in  writing,  and  I  do  not  intend  to 
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question  the  case  of  Wain  ▼•  Warhers  {a\  that  the  consi- 
deratioD  for  the  promise  must  appear  as  well  as  the  promise 
itself,  but,  as  there  is  in  reality  a  consideration  in  this 
contract  which  is  not  expressed,  it  appears  to  me  that 
effect  ought  to  be  given  to  it,  so  that  the  agreement 
between  the  parties  should  be  carried  into  effect  The 
defendant  undoubtedly  intended  to  promise  something,  and 
for  a  consideration.  On  'the  fidth  of  that  promise  the 
plaintiff  has  advanced  money  and  given  credit,  and  I  think, 
unless  we  are  compelled  by  reason  or  authority  to  decide 
against  the  plaintiff,  we  ought  to  give  effect  to  what  un- 
doubtedly was  intended  between  the  parties.  It  b  said 
that  a  consideration  being  expressed,  we  must  take  what  is 
expressed  to  be  the  real,  true  and  only  consideration,  and 
that  we  cannot  notice  any  other  that  is  not  expressed.  I 
do  not  feel  the  force  of  that  remark,  and  the  rather  because 
the  consideration  expressed  is  said  to  be  no  consideration 
at  all ;  had  there  been  no  consideration  expressed  at  all,  it 
is  clear  from  several  cases  (which  it  is  unnecessary  to  cite) 
that  the  advance  of  money  and  the  incurring  of  a  further 
debt  would  (though  not  expressed)  have  been  a  good  con- 
^deration  for  the  promise  to  pay  the  debt  arising  out  of 
such  future  transactions.  I  cannot  see  the  good  sense  or 
the  justice  of  at  the  same  time  deciding  that  the  considera- 
tion stated  is  no  consideration,  and  therefore  will  not  sup- 
port the  promise,  and  yet  it  is  sufficient  to  prevent  us  fix>m 
lodging  at  the  agreement  and  seeing  that  it  contains  a  real, 
substantial  and  good  consideration,  upon  which  the  promise 
(at  least  as  &r  as  future  transactions  are  concerned)  may  be 
enforced.  It  seems  to  me  not  to  be  good  law,  or  logic,  to 
say  that  it  is  a  consideration  and  that  it  is  no  considera- 
tion, and*this  to  defeat  the  real  and  honest  intention  of  the 
parties  (of  one  of  them  at  least);  and  it  seems  to  me  we 

(a)  5  East,  10. 
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1857.       ought  to  construe  the  agreement  *'  ut  res  magis  valeat  quam 
pereat ;"  and  if  what  is  stated  to  be  the  consideration  is  no 
o.  consideration  at  all|  we  ought  to  see  whether  there  is  not 

King. 

another  consideration  which  will  render  the  agreement 
sensible  and  available  quoad  future  dealings  (at  least).  In 
the  case  of  Johnston  v.  NichoU$  (a)  the  guarantee  was  in 
these  words :  **  As  you  are  now  about  to  enter  upon  trans- 
actions in  business  with  C,  with  whom  you  have  already 
had  dealings,  in  the  course  of  which  C.  may  from  time  to 
time  become  largely  indebted  to  you ;  in  consideration  of 
your  doing  so  I  hereby  agree  to  be  responsible  to  you  for, 
and  guarantee  to  you  the  payment  o(  any  sums  of  money 
which  C.  now  is,  or  may  at  any  time  be  indebted  to  you, 
so  that  1  am  not  called  upon  to  pay  more  than  the  sum  of 
20001"  There  the  only  consideration  expressed  was,  enUr- 
vug  upon  iranBoctums^  not  saying  for  bow  long ;  here  the 
consideration  expressed  is  forbearing  to  press  for  immediate 
payment  In  the  case  cited  Mauley  J.,  held  the  considerar 
tion  to  mean  substantially  that  the  plaintiflb  would  continue 
the  dealings  ;  so  here  forbearing  to  press  for  immediate  pay- 
ment really  means  allowing  (he  account  to  go  on^  or  allowing 
the  dealings  to  continue,  and  the  Court  held  that  the  con- 
sideration was  sufficient  to  support  a  promise  to  pay  the 
past  debt,  as  well  as  any  future  debt  to  be  incurred. 
Cresswett,  J.,  took  the  same  view  of  the  consideration, 
which  he  held  to  be  continuing  to  have  dealings^  in  which 
Erie,  J.,  concurred:  (see  also  the  case  of  Russell  and 
Another  v.  Moseley{b).) 

With  respect  to  so  much  of  the  consideration  as  arose 
out  of  future  advances  and  dealings,  I  am  of  opinion 
that  what  b  necessarily  implied  from  the  writing  is 
to  be  dealt    with   as  if   it  was  actually  there  expressed 

(a)  1  C.  B.  251.  (b)  3  B.  &  B.  211. 
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in  wards  at  lenffth  ;  the  implication  is  not  one  of  law  it  is        1857. 
ODe  of  fact.     It  is  a  necessary  implication  of  fact  arising  oat 

of  the  transaction  and  the  language  used   respecting  it  »• 

jimfQ* 

Where  the  law  would  imply  a  contract,  that  shall  not  pre- 
yaii  against  an  express  contract :  but  it  is  not  implied  by 
Jaw  that  the  future  advances,  if  made,  shall  be  the  consi- 
deration for  a  promise  to  pay  them  by  a  third  person.  It 
is  implied  as  a  necessary  conclusion,  not  of  law,  but  of  fact, 
that  that  is  what  the  parties  meant,  and  that  it  is  so  clear, 
manifest  and  obvious  that  there  is  no  occasion  to  express  it 
I  think,  therefore,  the  document  is  to  be  read  thus — as 
to  past  debts,  in  consideration  of  your  forbearing  to  press  for 
immediate  payment,  and  as  to  future  dealings,  in  consi- 
deration of  your  continuing  these  dealings  and  making 
advances,  if  you  shall  make  them,  which  you  are  not 
bound  to  do,  I  hereby  undertake,  &c. ;  or  else — as  to  past 
debts  and  future  advances,  in  consideration  of  your  for- 
bearing to  press  for  immediate  payment,  and  allowing  the 
account  to  go  on,  I  undertake  to  pay  the  balance,  consisting 
of  either,  not  exceeding  10002L  Suppose  a  guarantee  were 
in  these  words, — **  I  undertake  without  any  consideration  to 
pay  for  any  goods  you  may  supply  to  J.  S.,  from  the  date 
of  this,** — and  the  goods  were  furnished  to  J.  S.,  could  it  be 
successfully  contended  that  the  party  giving  the  promise 
would  not  be  bound  to  pay  for  them  on  the  ground  of 
there  being  no  consideration?  I  am  of  opinion  in  the 
negative,  and  **  without  any  consideration**  would  be  con- 
strued to  mean  without  any  other  consideration  than  what 
arises  out  of  the  transaction  itself. 

I  am  therefore,  without  any  doubt,  of  opinion,  that 
effect  ought  to  be  given  to  this  guarantee  in  respect  of  the 
advances  made  and  the  debts  contracted  since  the  date  of 
the  guarantee,  and  I  incline  to  think  that  effect  ought  to 
be  given  to  it  as  to  the  whole  claim,  but  as  the  majority  of 
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1857.        ^^  Court  is  of  a  different  opinion  the  jadgment  most  be 
^^-^^-*      for  the  defendant. 

OLDESSHATf 

V.  Judgment  for  the  defendant  (a). 


KlHO. 


(a)  Judgment  reTersed  in  the  the  promise  need  not  now  appear 
Exchequer  Chamber:  See  past,  on  the  face  of  the  guarantee, 
p.  517.     The  consideration  for      19  &  20  Vict  c.  97»  6.  8. 


Ma^  28.      Bell  and  Another,  Assigpiees  of  Fatrbarns,  a  Bankrupt,  t?. 

SiBfPSON. 
A  nle  by  a        ^Tl 

trader  in  iniol-   X  ROVER. — ^Pleas :  Not  guilty. — Not  possessed, 
stances,  and  At  the  trial,  before  Martin^  B.,  at  the  London  sittings  after 

UaknxptcT^of  ^^  Easter  Term,  it  appeared  that  Fairbams,  a  coffee^oose 
toadeMdAe  ^^P®^>  being  deeply  indebted  to  various  persons,  was  applied 
'^  rt  ^  to,  on  the  22nd  of  October,  by  the  defendant  for  payment 
one  of  his        of  a  debt  of  50L  due  to  him.     He  ultimately  agreed  to  sell  to 

creditors,  the  ^  "     ° 

consideration     the  defendant  the  fixtures,  fittings  up,  furniture  and  efiects 

beinff  in  part 

an  old  debt,  is   in  the  cofiee-house,  which  appeared  to  be  the  whole  of  his 

an  act  of  property  with  the  exception  of  some  bedding,  for  the  sum 

tbough^the       ^^  120Z.,  701  of  which  was  paid  in  cash,  the  remaining  50L 

SiettadiMf ^  being  the  debt  due.     A  bill  of  sale  was  executed  on  the 

same  evening.     Fairbams  then  left  the  premises,  his  family 

having  already  done  so,  and  he  was  adjudged  a  bankrupt  on 

the  Slst  of  October. 

The  plaintiffs'  counsel  contended  that  there  was  evidence 
to  shew  that  the  bill  of  sale  was  a  conveyance  of  the  whole 
of  the  bankrupt's  property,  and  amounted  to  an  act  of  bank- 
ruptcy and  a  fraudulent  preference.  The  learned  Judge 
nonsuited  the  plaintifis,  reserving  to  them  leave  to  move  to 
enter  a  verdict  for  120L ;  the  Court  to  be  at  liberty  to  draw 
inferences  of  fact 
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O^MaUey  now  moved  accordingly. — ^The  effect  of  the        1867, 


sale  in  the  present  case  was  to  stop  the  trade.  The  con- 
sideration, though  in  part  a  present  payment,  is  in  part 
a  by-goue  debt.  The  conveyance  necessarily  defeated  and 
delayed  creditors,  and  is  therefore  an  act  of  bankruptcy. 
Graham  v.  Chapman  (a)  is  an  authority  in  favour  of  the 
plaintiff.  In  Lvndon  v.  Sharp  (&)  the  defendant  had  made 
further  advances,  but  notwithstanding  that,  the  conveyance 
of  all  the  trader's  property,  in  consideration  of  a  pre-existing 
debt,  was  held  to  be  an  act  of  bankruptcy.  [PoflocA,  C.  B. — 
It  cannot  be  inferred  from  Graham  v.  Chapman  (a)  that  a 
present  advance  is  not  available.  The  Court  held  the  deed 
to  be  an  assignment  of  everything  without  securing  any 
present  advantage  to  the  bankrupt.]  Where  a  man  gives  a 
security  which  extends  over  the  whole  of  his  property,  for 
a  consideration  which  is  in  part  an  antecedent  debt,  that  is  an 
act  of  bankruptcy.  [Pollock^  C.  B. — ^That  is  contrary  to 
Young  v.  Waud{cy\ — He  referred  also  to  Porter  v.  Walker  (rf) 
and  Leake  v.  Younff(e). 

Cur,  adv.  mdt 

Pollock,  C.  B.,  now  said. — In  this  case  a  bankrupt, 
immediately  before  his  bankruptcy,  had  sold  a  considerable 
quantity  of  his  property,  and  the  payment  for  it  was  in  part 
by  the  extinction  of  an  old  debt.  It  was  contended  that  this 
was  per  se^  as  a  matter  of  law,  an  act  of  bankruptcy.  But  we 
think  that  there  is  no  foundation  for  that  proposition.  If  a 
sale  of  the  bulk  of  a  trader's  property  is  absolute  and  bon& 
fide,  and  there  is  no  intention  on  the  part  of  the  buyer  to 
commit  a  fraud  upon  the  bankrupt  or  his  creditors, — if 
there  is  no  fraudulent  preference,  or  fraudulent  sale  or 

(a)  12  C.  B.  85.  (d)  1  Man.  £c  G.  686. 

\h)  6  Man.  k  G.  895.  (e)  5  £.  ^  B.  955. 

(e)  8  Ezch.  231. 


Bell 
SiMPBOir. 
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1857.        deliveiy,  but  the  matter  is  peifectlj  honest,  and  not  intended 
^"T"'^^      to  contravene  the  bankrupt  laws  (which  are  questions  not 
».  of  law,  but  of  &ci),  the  sale  is  not  an  act  of  bankruptcy. 

In  the  present  case  it  was  left  to  us  to  draw  conclusions  of 
tact,  and  we  are  of  opinion  that  the  transaction  was  boui 
fide.  Therefore  there  ought  not  to  be  a  rule.  I  do  not 
think  it  necessary  to  go  through  the  cases ;  in  troth,  there 
is  no  case  that  supports  the  doctrine  which  Mr.  O^MaOey 
propounded. 

Rule  refused  (a). 

Ka)  See  Haie  v.  Albaitt,  18  C.  B.  505. 


June  2.  Thompson  and  Others  v.  Robson  and  Others. 

An  application,    X  HIS  was  an  application  founded  on  the  50th  section  of 

under  the  50th  '^^ 

tectionof  The    the  Common  Law  Procedure  Act,  1854,  for  an  order  that 

Common  Law 

Procednre  Act,  the  defendants  should  answer  on  affidavit  stating  what  docu- 

1864,  for  an  ii^.i.  .  i.  t 

order  that  the  ments  tnej  had  m  then:  possession  or  power  relating  to  toe 

^^  ^^'^^  matters  in  dispute,  or  what  they  knew  as  to  the  custody 

sutingwhat  thereof,  and  whether  they  objected  to  the  production  of 

hM^"hb*M-  ^"^^  ^  ^^^  *°  ^^^^^  possession  or  power. 
tTthe^iiSte^       The  declaration  stated  that  the  plaintiflfs  required  a  ship 

in  dispnte,  fitc,  as  a  passenger  vessel  to  ply  between  London  and  Norway ; 

l^ranted where  that  they  agreed  to  hire  from  the  defendants  the  ''Janet 

It  is  not  shewn      /-,     „  „  ^  . 

that  Bach  doca-  Croll    for  a  time  and  at  a  pnce  mentioned,  and  the  defend- 

ments  would  ^  ,  -i.^,.  <■  i.  • 

be  evidence  for  &nts  agreed  to  paint  the  said  ship,  and  to  place  her  at  the 

^^r^lS^^^at  plaintiffs  disposal  on  a  certain  day,  in  good  repair  and 

to  shetl'SSt^  properly  fitted  and  equipped  for  the  purpose,  but  that]  the 

eiut'^r^SI^  defendants  did  not  cause  her  to  be  painted,  and  handed  her 

Sirtlcdi?  ^^*  ^^^^  *^  *®  plaintifis  out  of  repair,  without  proper  fittings 

^cumenu  and  equipments,  in  a  dirty  condition,  and  swarming  with 
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?ennin. — ^There  were  pleas  denying  the  contract,  and  the       1867. 

breaches;  on  which  issues  were  joined.  J^"^^""-^ 

mi  .      .  Thompson 

The  application  was  founded  on  an  affidavit  by  the  »• 

plaintifp  Thompson,  who  swore  that  he  believed  that,  in 
the  coarse  of  the  negotiation  with  respect  to  the  charter- 
party  and  the  vessel,  the  defendants  wrote  instructions  to 
Lockwood,  the  ship's  husband,  and  that  the  defendants 
also  received  letters  from  Lockwood,  touching  the  ship 
and  the  chartering  of  her  to  the  plaintiflb,  and  that  the 
defendants  kept  copies  of  such  letters ;  that  they  had  in 
their  possession  bills  and  receipts  for  repairs  done  to 
the  said  vessel  about  the  time  when  the  said  charter- 
party  was  entered  into,  and  letters  written  by  the  captain 
doring  the  voyage  to  Norway  and  back,  and  copies 
of  letters  written  by  Lockwood  to  the  captain  ;  that 
they  had  made  memoranda  in  their  books  relating  to  the 
charter-party,  such  as  are  usual  to  be  made  in*  the  manage- 
ment of  business ;  that  it  was  material  and  necessary  for 
the  plaintiffs,  in  order  to  support  their  claims  on  the  trial, 
and  to  prepare  for  trial,  to  have  such  letters,  &c.,  and  that 
he  verily  believed  that  the  said  books,  letters,  &c.,  were 
in  the  possession  of  the  defendants. 

Horace  Uoyd^  in  support  of  the  application. — The  appli- 
cation is  in  the  nature  of  a  bill  of  discovery.  In  that 
respect  it  supplies  the  defect  of  the  14  &  15  Vict.  c.  96, 
8.  6.  The  object  is  to  enable  the  applicant  to  get  a  list  of 
documents,  that  he  may  consider  whether  he  is  entitled  to 
inspect  and  take  copies  of  them.  [Jlfar^  B. — What 
right  has  a  plaintiff  to  the  production  of  documents  which 
cannot  be  evidence  for  him  ?]  Some  of  them,  as  for  in- 
stance the  painter's  bill,  may  be  evidence.  According  to 
the  present  practice  in  courts  of  equity,  the  bill  charges 
that  the  defendant  has  documents  relating  to  the  matters 

VOL.  II. — N.   8.  BE  EXCU. 
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1857.        in  dispute,  which  are  scheduled  in  the  answer  (a).     The 
J""""'"^      plaintiff  then  moves  for  the  production  of  such  of  them  as 
V-  he  thinks  fit — He  referred  also  to  Farshato  v.  Lewis  (6). 

ROBSON. 

PoLLOCKi  C.  6. — We  cannot  grant  a  rule  calling  on  ^the 
defendants  to  give  a  list  of  documents,  which  is  a  mere 
attempt  to  fish  out  evidence  to  make  a  case.  A  proper 
foundation  must  be  laid  for  the  application ;  the  Court  must 
see  that  inspection  is  required  for  the  purposes  of  justice. 

Martin,  B. — I  am  inclined  to  construe  the  enactment 
liberally,  but  to  grant  this  application  would  be  very  mis- 
chievous. The  action  is  brought  for  the  breach  of  a 
covenant  in  a  charter-party;  whether  that  covenant  has 
been  broken  does  not  depend  on  written  docoment& 
The  only  thing  which  the  documents  could  shew,  would  be 
whether  the  defendants  knew  that  the  ship  was  in  a  dirty 
state.  That  is  a  mere  matter  of  prejudice.  We  cannot 
compel  a  person  to  go  through  all  the  documents  in  his 
possession  for  a  purpose  of  that  sort 

Bramwell,  B. — ^I  am  of  the  same  opinion.  It  must  be 
borne  in  mind  that  searching  for  documents  is  often  trouble- 
some and  expensive.  It  was  pointed  out  in  Brey  v.  Fhteh  (c) 
that  the  application  must  be  founded  upon  the  affidavit  of 
the  party  of  his  belief  **  that  any  document,  to  the  produc- 
tion of  which  he  is  entitled  for  the  purpose  of  discoveiy  or 
otherwise,  is  in  the  possession  or  power  of  the  opposite 
party."  It  would  be  strange  if  a  man  could  say,  "  I  do  not 
know  whether  there  are  any  documents,  but  if  so  I  am 
entitled  to  a  discoveiy  of  them.*'    The  form  of  affidavit 

(a)  4  Darnell's  Chancery  Prac-         (ft)  10  Exch.  712. 
tice,  by  Headlam,  3rd  edit,  pp.         (c)  I  H.  &  ]N.  468. 
508,  590. 
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reqaired  by  tbe  sectioD  in  question  soppoees  that  docu- 
ments are  in  the  possession  of  one  party,  to  the  production 
of  which  the  other  is  entitled.  That  assumes  that  the 
documents  exist  However,  I  do  not  say  more  than  that  it 
is  necessary  to  identify  the  particular  document  asked  for. 
Now,  it  is  clear  that  this  affidavit  does  nothing  of  the  sort, 
bat  only  states  the  plaintiff's  belief  that  there  are  such 
documents.  I  agree  with  my  brother  Martin  that  the 
captun's  letters  to  the  owners  would  not  be  evidence  of  the 
fact  that  the  vessel  was  in  a  dirty  state. 

Watson,  B. — The  enactment  of  the  50th  section  is  a 
Teiy  beneficial  one,  but  we  must  take  care  that  applications 
under  it  are  not  made  the  means  of  creating  embarrassment 
and  expense.  The  present  action  is  brought  against  the 
shipowner  for  not  providing  a  ship  in  proper  repair,  ac- 
cording to  a  charter-party.  Without  shewing  that  there 
are  any  bills  for  repairs  or  letters  relating  to  that  question, 
the  plaintiflb  ask  the  defendants  to  go  through  their  bills, 
and  all  the  letters  and  copies  of  letters  in  their  possession 
written  to  or  by  the  ship's  husband  and  captun,  relating  to 
this  matter.  This  is  clearly  a  case  in  which  there  is  no 
foundation  for  a  discovery. 

Rule  refused. 


BE  2 
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May  30.  The  ATTORNEY  GbNEBAL  ».  JoHN  fioLLINGWOETH. 

By  agreement  INFORMATION  for  penalties  for  non-payment  of  legacy 

800(W.itock  duty.— Plea:  Nil  debet. 

by  o.  to  H.,  A  special  verdict  was  taken  by  consent,  which  stated 

?£u*H.*8Sdd  (in  substance)  that  in  May,  1794,  Thomas  OUive,  in  order 

mSSySo-  ^°  ^^^^^^  ^^^  ^^  ^^^^  ^^  ^^^^^  Hollingworth  and  T.  R. 

Si^  H  OT*re-  Hollingworth  the  sum  of  6640/.,  to  be  secured  by  bond,  &c., 

gwe^the  stock  transferred  to  the  said  R  Hollingworth  and  T.  R.  Holling- 

ofCandin  worth  8000/.,  3  per  cent  consols;   that  F.  Hollingworth 

the  mean  time 

pay  interest  at  and  T.  R.  Hollingworth  sold   the  stock,  which  produced 

the  rate  of  •                   ,                   .                                    «        -ri    tt  n- 

5  per  cent. ;  56401 :    that,   previous  to  the  transfer,  F.  Uomngworto 

secured  by"  A^d  T.  R.  Hollingworth  agreed  to  transfer  to  T.  Ollive, 

gage,  wTa  ^'^  cxecutors,  &c,  8000£,  3  per  cent,  consols,   whenever 

anT^^cTimd'  requested  to  do  so,  which  transfer  was   to  be   taken  in 

H.  being  dead,  satisfaction  of  the  said  sum  of  56402L :  that  on  that  day  and 

*«.  U.  bemg  •' 

the  legatee  and  year  aforesaid,  F.  Hollingworth  and  T.  R.  HoUinflrworth 

heiress,  but  not  . 

the  personal  delivered  to  T.  Ollive  their  bond  for  the  payment  of  56402., 

representative  .  _    .                   r^         i                  n  .».                                                       j 

of  O.,  and  J.  H.  With  interest  after  the  rate  of  5/.  per  cent,  per  annum,  and 

visee  of  H-f*  ^^  conveyed  to  T.  Ollive,  by  way  of  mortgage,  certain 

toE.oTto  hereditaments,  with  a  proviso  for  redemption  on  payment 

assUt  him  to  ^f  5640/.,  with  interest  at  5L  per  cent  per  annum;  and  by 


raise  mone 


ney, 

which  E.G.      another  indenture   F.  Hollingworth  and  T.  R.  HoUioff- 

agreed  to  do  on  °  ° 

having  a  secu-   worth    covenanted    that   they    would,    when   requested, 

rity  for  the  re- 

placement  of     transfer  8000/L  3/.  per  cent  consols,  in  place  of  the  said 

the  stock. 

£.  O.  accord-  sum  of  8000/.  3L  per  cent  consols,  and  T.  Ollive  agreed  to 
thS  bond  accept  the  same  in  satisfaction  of  the  5640/.  secured  by  the 

mortgaff  e,  and 

deed  of  covenant  of  1794,  to  H .  and  P.,  by  way  of  mortgage,  to  secure  an  advance  to  J.  H., 
and  in  consideration  thereof,  J.  H.,  in  1842,  by  indenture,  conveyed  to  E.  O.  the  premises  com- 
prised in  the  original  mortgage,  together  with  other  lands,  by  way  of  mortgage,  with  a  proviso 
and  covenant  to  secure  the  transfer  to  E.  O.  of  8000^.  stock.  £.  O.  died,  andby  her  will  forgave 
the  mortgage  debt  of  1842  to  J.  R.-^HM,  that  the  mortgage  and  covenant  of  1843  were  not  to 
connected  with  the  illegal  agreement  of  1794  as  to  be  usurious  and  void  -,  and  that  therefore 
legacy  duty  was  payable  on  the  bequest. 
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bond.  That  on  the  2nd  of  January,  1817,  T.  OUive  made 
his  will,  by  which  he  appointed  Richard  Stileman  executor, 
and  bequeathed  to  Elizabeth  Ollive  all  his  personal  effects, 
and  died  leaving  Elizabeth  Ollive  hb  heiress  at  law ;  that 
probate  of  the  said  will  was  granted  to  R.  Stileman,  who 
then  assented  to  the  bequest  to  Elizabeth  Ollive;  that 
T.  R.  Hollingworth  died  in  1826,  having  devised  his 
undivided  moiety  in  the  premises  comprised  in  the  mort- 
gage of  1794  to  Thomas  Hollingworth  and  John  Holling- 
worth of  Maidstone ;  that  Finch  Hollingworth  died  in  1838, 
having  devised  his  moiety  of  the  mortgaged  premises  to 
John  Hollingworth,  the  defendant.  That  on  the  29th  of 
September,  1841,  by  indenture  between  Elizabeth  Ollive 
of  the  first  part,  John  Hollingworth,  Thomas  Hollingworth, 
and  John  Hollingworth  of  Maidstone,  of  the  second  part, 
and  W.  W.  Hastings  and  W.  H.  Palmer  of  the  third  part, 
reciting  that  the  HoUingworths  had  applied  to  Hastings 
and  Palmer  to  lend  them  52002L,  which  they  had  agreed  to 
do,  upon  the  terms  that  Elizabeth  Ollive  should  assign  and 
transfer  the  8000il  3L  per  cent,  consols  due  to  her,  and  the 
several  securities  for  the  same,  to  Hastings  and  Palmer, 
Elizabeth  Ollive,  in  pursuance  of  that  agreement,  and  in 
consideration  of  5200/.  pud  to  the  HoUingworths,  did 
baigain,  sell,  and  transfer  the  said  8000/.  3/.  per  cent 
consols,  and  all  bonds,  covenants  and  agreements  entered 
into  by  F.  Hollingworth  and  T.  R.  Hollingworth  for  the 
tnmsfer  and  payment  of  the  same,  to  hold  to  Hastings  and 
Palmer  subject  to  a  proviso  for  redemption  on  payment  of 
5200/.  and  interest.  That  in  January,  1842,  by  indenture 
reciting  that  upon  the  occasion  of  the  said  Elizabeth  Ollive 
having  agreed  to  execute  the  indenture  of  September,  1841, 
it  was  agreed  between  her  and  John  Hollingworth,  Thomas 
Hollingworth,  and  John  Hollingworth  of  Maidstone,  that 
they  should  execute   that   indenture   for   the   purpose  of 
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secoring  to  Elizabeth  OlliYe  the  transfer  of  the  said  800(NL 
SL  per  cent  oodsoIs,  John  Hollingworth,  Thomas  Holling- 
worthy  and  John  Hollingworth  of  Maidatcme,  eadi  in 
respect  of  his  share  thereof,  granted,  baigained,  soldi 
released,  &&,  to  Elizabeth  OUive  the  hereditaments  origi* 
nally  conveyed  by  way  of  mortgage  by  the  indenture  of 
1794,  and  also  other  hereditaments  not  comprised  in  the 
last  mentioned  indenture,  to  hold  to  Elizabedi  Ollive,  her 
heirs,  &c.,  subject  to  a  proviso  for  redemption  in  case  John 
Hollingworth,  Thomas  Hollingworth,  and  John  Holling- 
worth of  Maidstone  should,  on  the  23rd  of  December,  1842, 
transfer  8000il  32.  per  cent  consok  in  die  books  of  the 
Bank  of  England  into  the  name  of  Elizabeth  Ollive,  and 
should  in  the  meantime  pay  to  Elizabeth  Ollive  such  sums 
of  money  as  should  be  equivalent  to  the  dividends  of  SOOOL 
3L  per  cent  consols ;  with  a  covenant  by  John  HoUingworth, 
T.  Hollingworth,  and  J.  Hollingworth  of  Maidstone,  that 
they  would  transfer  the  stock,  and  in  the  meantime  pay  the 
said  sums  by  way  of  dividends.  That  in  1844  Elizabeth 
Ollive  made  her  will,  and  thereby  **  gave  and  foigave  to  the 
said  John  Hollingworth  one  moiety  of  the  debts  and 
liabilities  then  owing,  or  which  at  the  time  of  her  death 
might  be  owing  to  her  from  him,  jointly  with  any  other 
person,  upon  bond  or  mortgage,"  and  she  gave  and  foigave 
to  Thomas  Hollingworth  and  John  Hollingworth  of  Maid- 
stone the  other  moiety  of  the  said  debts  and  liabilitie& 
Elizabeth  Ollive  died  in  1862,  and  her  will  having  been 
proved  by  the  executor,  he  assented  to  the  said  gift  and 
release  from  the  liability  created  by  the  indenture  of  1842 
to  John  Hdlingworth,  Thomas  HdUngworth,  and  John 
HoUipgworth  of  Maidstone ;  that  the  value  of  the  gift  to 
Jolwi  Hollingworth  b  35O0L ;  that  no  legacy  duty  has  been 
paid,  and  if  the  gift  is  liable  to  legacy  duty,  such  duty 
is  210/. ;  but  whether  or  not  upon  the  whole  matter  the 
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said  John  HoUingworth  does  owe,  the  jurors  are  ignorant, 
&c. 


The  Attorney  General  (with  whom  were  JPiffott,  Serjt., 
and  Beawm),  for  the  Crown. — The  question  is,  whether 
Elizabeth  OUiye  had '  a  debt  due  to  her  which  could  be 
enfiMiced,  or  whether  the  debt  foigiven  was  illegal,  and  not 
enforceable  as  being  tainted  with  usury.  In  the  case  of 
Barnard  ▼.  Yaunff  (a),  it  was  held  by  Sir  WtOiam  Grant 
that  a  contract  for  repayment  of  a  debt  with  interest  at  5/. 
per  cent.,  or  at  the  option  of  the  creditor  to  transfer  so 
much  stock  as  the  money  lent  would  have  produced  on 
the  day  it  was  paid,  was  usurious.  It  is  not  necessaiy  to 
dispute  the  decision  in  that  case.  Assuming  the  original 
securities  given  by  F.  HoUingworth  and  T.  R.  HoUing- 
worth to  Thomas  OUive  to  have  been  iUegal  (i),  the 
indenture  of  1842  was  a  valid  instrument  EHzabeth  OUive 
having  a  claim  to  the  mortgaged  premises,  and  being  bene- 
ficially interested  in  aU  the  securities  given  for  the  original 
debt,  but  not  being  the  personal  representative  of  Thomas 
ODive,  and  the  three  HoUingworths  being  devisees  of  the 
equity  of  redemption,  but  not  being  personaUy  liable  on  the 
covenants,  EUzabeth  OlUve  agreed  with  them  to  postpone 
her  mortgage  debt,  and  to  assign  her  securities  to  Hastings 
and  Palmer  to  secure  an  advance  by  them  to  the  three 
HoUingworths.  In  consideration  of  that  agreement  the 
three  HoUingworths  agreed  that  the  premises  conveyed  by 
the  mortgage  deed  of  1794,  together  with  other  premises 
not  comprised  therein,  should  stand  as  security  for  8000JL 
stock  to  be  transferred.     The  premises  were  accordingly 
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conyeyed  sabject  to  a  new  proviao  and  a  new  covenant, 
which  were  legal.  The  covenant  in  question  had  no  con- 
nection with  the  original  illegal  transaction.  If  an  action 
had  been  brought  upon  it,  the  illegality  of  the  agreement 
of  1794  could  not  have  been  pleaded  as  an  answer  to  it 
It  is  founded  on  a  good  consideration.  After  Elizabeth 
Ollive  had  taken  the  mortgage  of  1842,  she  held  the  premises 
subject  to  the  proviso  in  that  deed,  and  the  old  proviso 
was  at  an  end.  She  could  not  have  sued  on  the  old 
covenant,  because  the  right  of  action  on  that  was  in  the 
personal  representative  of  Thomas  Ollive.  E.  OUive  could 
have  established  her  right  at  law  on  the  new  covenant  with- 
out requiring  any  aid  from  the  original  illegal  transaction. 
That  is  the  test,  whether  a  subsequent  contract  can  be 
enforced  or  not:  Simpson  v.  Bhu{a)i  Fioazv,  NieholU{h). 

Batrill  (with  whom  was  Mamsty),  for  the  defendant — 
The  general  rule  of  law  is,  that  if  parties  enter  into  an 
usurious  agreement,  no  remote  security  for  any  part  of 
the  illegal  interest  or  to  enforce  the  tainted  contract,  (there 
being  no  express  agreement  to  expunge  the  original  bad 
part  of  the  debt)  can  be  enforced,  although  such  new 
security  be  founded  on  a  new  settlement  of  accounts. 
That  doctrine  may  be  collected  from  Pickering  v.  Banks  (c) ; 
Tate  V.  Wettings  (d),  and  Chapman  v.  Black  («>  IThe 
Attorney  General  referred  to  Barnes  v.  Hedky  (/)•]  Here, 
as  in  fisher  y.  Brieves  (^),  the  covenant  **  springs  from  and 
is  a  creature  of  the  original  illegal  agreement"  The  person 
interested  under  the  illegal  deeds  of  1794  exercised  the 
option  reserved  to  her  by  the  original  illegal  agreement, 
and  the  deed  of  1842  is  a  security  for  the  transfer  of  800(UL 


(a)  7  Tannt.  246. 
(h)  2  C.  B.  501. 
(c)  Forrest,  72. 
(cO  3  T.  R.  581, 


(e)  2  B.  &  Aid.  58S. 

(f)  2  Taunt  184. 
{g)  3  £.  &  B.  642. 
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Stock,  which  she  thus  elected  to  take.  The  new  security  is 
in  fact  a  continuation  and  carrying  out  of  the  original 
illegal  contract. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  Crown  is 
entitled  to  judgment  The  facts  were  as  follows :  There 
was  a  loan  of  8000/.  stock,  and  certain  securities,  that  is  to 
say  a  bond,  a  mortgage,  and  a  deed  of  conveyance  given 
for  i^  which  were  void  at  the  time  they  were  granted,  on 
the  ground  that  the  agreement  for  the  loan  was  usurious. 
Subsequently  one  moiety  of  the  mortgaged  premises  having 
come  to  John  HoUingworth,  and  another  moiety  to 
Thomas^Hollingworth  and  John  HoUingworth  of  Maidstone^ 
there  was  an  arrangement  for  a  further  advance  to  the 
HoUingworths,  and  an  agreement  was  come  to  between 
Elizabeth  Ollive,  who  had  become  entitled  to  the  original 
debt,  and  the  HoUingworths,  by  which,  on  Elizabeth  Ollive 
postponing  her  claim  under  the  original  securities,  the  Hol- 
lingworths  agreed  to  transfer  the  sum  of  HOOOL  stock  to 
Elizabeth  OUive  on  a  certain  day,  and  in  the  mean  time 
they  covenanted  to  pay  the  dividends  on  the  stock.  Cer- 
tain estates  were  conveyed  to  her  by  way  of  mortgage  as  a 
security  for  the  transfer  of  the  stock.  Elizabeth  OUive 
made  her  will,  leaving  a  moiety  of  the  debt  to  John  Hol- 
Ungworth,  and  the  question  is,  whether  he  is  liable  to  pay 
legacy  duty.  The  covenant  in  the  deed  of  1842,  by  which 
the  HoUingworths  agreed  to  transfer  the  8000/.  stock 
originally  lent,  was  legal  and  capable  of  being  enforced. 
It  constituted  a  legal  debt,  and  therefore  the  Crown 
is  entitled  to  legacy  duty  on  the  bequest  of  it  by 
Elizabeth  OUive.  I  do  not  rely  on  any  doubt  that 
may  be  raised  as  to  the  illegaUty  of  the  original  agree- 
ment, and  I  lay  no  stress  upon  any  question  whether 
usury  can  be  set  up  in  a  case  like  the  present  against  the 
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Crownu  It  is  clear  that  if  EUzabeth  Ollive  had  been  alive 
and  had  sued  upon  the  covenants  in  the  indenture  of  1842, 
the  defendant  would  have  had  no  answer  in  law. 

Martih,  B. — I  am  of  the  same  opinion.  Assuming  that 
the  agreement  of  1794  was  illegal,  that  would  be  no  answer 
to  an  action  on  the  covenants  in  the  deed  of  1842.  Tlie 
HoUingworths  required  to  borrow  money;  they  asked 
Elizabeth  OUive  to  join  them  in  giving  security ;  she  did 
so  on  the  understanding  that  they  would  execute  the 
indenture  in  quesdon ;  the  security  given  in  pursuance  of 
that  understanding  is  free  from  the  taint  of  usuiy.  If  a 
mortgagee  in  possession  by  a  title  tainted  with  usury  agrees 
to  join  in  making  a  clear  and  perfect  tide  to  a  third  person, 
there  is  nothing  to  prevent  that  from  being  a  valid  coosi- 
deration  for  an  agreement  by  the  mortgagor  to  give  a  new 
and  legal  security.  No  plea  could  be  filmed  which  would 
impeach  the  new  agreement  The  consideration  for  that  is 
not  a  loan  at  alL  The  cases  cited  have  therefore  no  applica- 
tion. InPuAerinff  v.  Banks  (a)  a  warrant  of  attorney  had  been 
given  for  money  due  upon  an  usurious  bilL  In  Chapman  v. 
Bladt  (ft)  a  new  bill  was  given  in  exchange  for  an  old  one, 
which  was  tainted  with  usuiy,  but  a  bill  of  exchange  is  a 
simple  contract,  to  the  validity  of  which  a  consideration  is 
necessary.  The  decision  might  have  been  otherwise  if  the 
new  security  had  been  by  bond.  Lord  KenyaiCs  dictum 
to  the  contrary  in  Tate  v.  Wdlings  (c)  is  extra-judicial.  In 
Fisher  v.  Bridges  {d)  the  deed  was  given  to  secure  the 
payment  of  the  illegal  debt. 


Watson,  B. — ^I  am  also  of  opinion  that  the  Crown  is 
entitled  to  the  duty.     It  appears  on  the  &ce  of  the  deeds  of 


(a)  Forrest,  72. 
(6)  2  B.  &  Aid.  588. 


(c)  8  T.  R.  530. 
(<0  3  £.  &  B.  642. 
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1794  that  there  was  a  loan  upon  an  usurious  agreement, 
and  a  mortgage  of  certain  estates  by  way  of  security.  In 
1842  Elizabeth  OUiye  had  become  entitled  to  the  money, 
and  the  HoUingworths  entitled  to  the  equity  of  redemption 
io  the  estates  in  question,  but  they  were  not  liable  to  any 
action  at  the  suit  of  Elizabeth  Ollive.  The  HoUingworths 
wanting  money,  and  wishing  to  make  a  perfect  security  to 
the  lenders,  applied  to  Elizabeth  Ollive  to  assist  them  to 
make  a  title,  and  arrangements  were  made,  in  pursuance  of 
which  a  new  mortgage  was  made,  including  fresh  estates. 
The  object  of  that  was  to  get  rid  of  the  usurious  security. 
The  rule  laid  down  in  the  case  of  Simpson  y.  Bloss(a)  is, 
that  when  a  demand  connected  with  an  illegal  transaction 
can  be  sued  on  without  the  necessity  of  having  recourse  to 
the  ill^al  transaction,  the  plaintiff  can  mdntain  an  action ; 
bat  wherever  it  is  necessary  to  resort  to  the  illegal  trans- 
action to  make  out  a  case  upon  the  new  security,  the  new 
security  cannot  be  enforced.  Before  the  recent  statutes, 
bills  given  in  lieu  of  other  bills  tainted  with  usury  could 
not  have  been  enforced ;  but  if  the  usurious  contract  had 
been  abrogated  and  a  new  contract  made  for  payment  of 
the  original  debt,  with  legal  interest,  that  contract  was 
valid :  Barnes  v.  HedUy  {b).  In  Fisher  v.  Bridges  (c)  the 
new  covenant  worked  out  the  original  illegal  contract. 

Judgment  for  the  Crown. 
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(a)  7  Taunt  246.  (6)  2  Tanpt  184. 

(c)  8  £.  &  B.  642. 
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Mkiy28.      Ellis  v.  The  London  Ain>  South  Westebn  Railway 

Company. 

A  railway         X  HE  declaration  stated  that  the  defendants,  under  and 

croased  an  oc-  , 

cupation  waj     by  virtue  of  **  The  Guildford  Extension  and  Portsmouth 

which  connect*  • 

ed  lands  of  and  Fareham  Railway  Act,  1845,"  by  and  with  the  autho- 
lying  on  each  rity  of  threc-fifths  of  the  proprietors  of  the  London  and 
railway,  and  South  Western  Railway  Company,  present,  &c,  purchased, 
Tpublirfo^  &C.,  and  the  Company,  by  the  said  Act  incorporated,  by 
way.    The       ^nd  ^\^  ^1,^  uj^g  authority,  &c,  sold  and  transferred  the 

croMinff  being  ■' 

on  the  level,      whole  of  the  undertaking  by  the  said  Act  authorized,  before 

at  the  point  .  • 

of  intersection  the  completion  thereof,  to  the  defendants,  who  thereupon 

Company  put  proceeded  to  make  and  complete  the  railway,  &c. :  that  the 

oFwhfch^they  railway  so  authorized  to  be  made,  when  made  and  com- 

Se  plaintiff!^  pleted,  crossed  a  certmn  public  highway,  &c,  not  being  a 

^u^tedthe  P^'^'^^  carriage  road,  and  not  then  being  one  of  the  several 

f?**!!,*y»  **'**  public  roads  in  the  said  Act  mentioned,  &c, :  that  the  defend- 

tbe  Company      ^ 

did  not  make     auts,  after  the  passing  of  the  Railway  Clauses  Consolidadoa 

a  bridge  over 

the  railway.       Act,  1845,  wrongfully  and  unlawfully,  &c.,  and  without  such 

or  provide  a  •       .  .  .  .      t 

stile  for  foot  consent  of  two  or  more  justices  m  petty  sessions,  as  m  toe 
pursuance  of  ^^^  Act  mentioned,  made  and  carried  the  railway  across  tbe 
c.  20, 88. 46,      ^^^  public  highway  on  the  level,  contrary  to  the  statute  in 

key haiing***  *^^^  ^^^  "*^^®  *^°^  provided,  and  did  not  carry  the  said 

been  lost,  one  public  highway  over  the  said  railway,  or  the  said  railway 

was  left  open,  over  the  said  public  highway,  by  means  of  a  bridge,  accord- 

of  the  plaintiff  ing  to  the  Statute,  &c. ;  and  by  reason  of  the  premises,  &c., 

having  escsped  i  i         i  t* 

on  to  the  rail-    two  colts  of  the  plaintiff  passed  out  of  the  said  public 

wav  were 

killed  by  a       highway  into  and  upon  the  railway,  and  were  then  run 

passing  train.— 

Seld,  that  it  was  a  ouestioD  lor  the  Joiy,  whether  the  plaintiff  by  his  own  Mgligenoe  hsd 
contributed  to  the  accident. 

SembUf  that  if  the  fence  of  a  railway  obstructs  a  way,  it  is  the  duty  of  persons  having  a  right  to 
use  the  way  not  to  prostrate  the  gates  in  order  to  abate  the  obstruction,  but  to  seek  their  remedy 
in  a  Court  of  law. 
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over  and  killed  by  a  certain  locomotive  engine^  &c.,  of       1857. 
the  defendants,  then  trayelling  along  the  railway. — Second      ^^^T^''^^ 
connt:    That  the  defendants  carried  the  railway  across  a  »* 

certain  public  highway  for  foot  passengere  on  the  levels  but  South 
did  not  erect  good  or  sufficient  gptes  or  stiles  on  each  side  Bailwat  Co. 
of  the  railway  where  the  highway  communicated  therewith, 
but,  on  the  contrary  thereof,  maintained  bad  gates  only, 
and  by  reason  of  the  premises  two  colts  passed  on  to  the 
railway  and  were  killed. — Third  count  (Similar  to  the 
second^  but  describing  the  way  as  a  bridle  way). — Fourth 
connt :  That  the  defendants  were  the  owners  and  occupiers 
of  the  railway,  &c.,  and  possessed  of  certain  locomotive 
en^nes,  &c. ;  that  the  railway  ran  over  land  taken  for  the 
use  of  the  same  under  the  provisions  of  the  statute  in  such 
case  made;  that  the  plaintiff  was  possessed  of  colts  lawfully 
being,  &c.,  in  certain  land  of  the  plaintiff  adjoining  the 
railway,  &c. ;  that  there  was  a  public  highway  not  being  a 
carriage  way,  &c.,  across  the  land  of  the  plaintiff  and  across 
the  railway,  &c.,  which  crossed  the  railway  on  the  level, 
and  thereupon  it  became  the  duty  of  the  defendants  to 
make  and  at  all  times  maintain  a  sufficient  fence  for 
separating,  &c.,  and  for  protecting  the  cattle  of  the  plaintiff 
from  straying  thereon  by  reason  of  the  railway,  together 
with  all  necessary  gates  and  all  necessary  stiles ;  that  the 
defendants  did  not  make  or  maintain  a  sufficient  fence  with 
all  necessary  gates,  but  on  the  contrary  erected  and  main- 
tained, by  way  of  such  fence,  a  high  gate  only,  and  did  not 
make  or  maintain  such  a  stile  as  was  necessaiy  for  passen- 
gers using  the  highway,  and  thereby  obstructed  the  highway, 
and  by  reason  of  the  premises  certain  persons,  for  the 
purpose  of  removing  the  said  obstruction,  broke  down  so 
much  of  the  said  fence  as  consisted  of  the  high  gate,  and 
by  reason  thereof  the  two  colts  of  the  plaintiff  strayed  &c. 
upon  the  railway  and  were  killed  by  a  locomotive  engitie 
of  the  defendants,  &c. 
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2857.  Fleas. — Firat :  Not  guilty.     Second,  fourth,  sixth,  ninth : 

^"T"'^^      traverses  of  the  seyeral  ways  allied.    Third,  fifth,  sevenfli 

V.  and' twelfth ;  that  the  damage  in  several  coonts  mentioned 

South  was  Bot  occasioned  by  the  breaches  of  duty  by  the  d^sndants 
Railway  Co.  ^^  those  counts  mentioned.  Tenth,  to  last  oount :  that  the 
colts  were  not  lawftiUy  on  the  phuntiff's  land  adjoinii^  the 
railway,'  bot  upon  the  lands  of  some  other  peraon.  Eleventh, 
to  last  count :  that  it  was  not  by  reason  of  the  breaking  down 
of  the  gate  in  that  count  mentioned  that  the  colts  escaped 
and  were  killed  (a). 

Issues  were  joined  upon  these  pleas. 
At  the  trid  before  CremoeUj  J.,  at  the  Spring  Assizes 
for  the  county  of  Surrey,  it  appeared  that  the  plaintiff  was 
possessed  of  two  fields,  connected  by  an  occupation  way, 
along  which  there  was  a  public  footway  leading  to  a  high 
road.  The  occupation  way  was  crossed  by  the  railway  on  a 
level.  At  the  points  at  which  the  occupation  way  abutted 
on  the  railway,  the  defendants  had  put  up  gates  wfaidi 
wore  very  high  and  inconvenient  for  foot  passengers  to  get 
over,  but  they  had  not  made  any  bridge  over  the  railway  or 
put  up  a  stile.  Locks  had  been  put  upon  the  gates  by  the 
defendants,  who  had  given  a  key  to  one  of  the  pluntiflTs 
servants.  For  some  time  the  plaintiff  was  in  the  habit  of 
keeping  the  gates  locked,  but  afterwards  the  key  was  lost 
The  gate  through  which  the  colts  escaped  had  been  broken 
by  persons  getting  over  it,  and  had  been  afterwards  repaired. 
In  November,  1855,  one  Woods,  a  servant  of  the  plaintiff, 
put  the  colts  into  the  plaintiff's  meadow.  He  allied  that 
he  fiistened  the  gate  by  cutting  a  stick  from  the  hedge  and 
putting  it  into  the  staple.  Shortly  afterwards  the  gate  was 
found  open,  and  the  colts,  which  had  strayed  upon  the 

(a)  The  defendant  u\ao  de-  the  refusal  of  the  rule  in  this 
murred  to  the  first,  second  and  case,  was  withdrawn  by  arrange- 
last  counts.    The  demurrer  was  ment  between  the  parties, 
set  down  for  argument,  but  after 
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rail?my,  were  found  dead,  haviDg  been  run  over  by  a  loco-        1857. 
motive  engine  belonging  to  the  defendants.    It  did  not      "^^^^ 
appear  how  the  gate  had  been  opened*    It  was  contended  «• 

*^  London  and 

by  the  plaintiff's  counaely  that  by  8.&  9  Vict  c  20,  s.  46,       South 

the  consent  of  two  justices  m  petty  sessions  not  having  SailwatGo. 
been  obtained,  the  defendants  were  not  justified  in  making 
a  railway  over  the  public  footway  on  a  level,  and  that  they 
were  liable  foe  all  the  consequences  resulting  from  their 
having  so  constructed  their  line.  The  learned  Judge 
asked  the  jury  whether  the  accident  arose  from  the  negli- 
gence of  the  defendants,  and  whether  it  was  in  any  way 
attributable  to  the  negligence  of  the  plaintiff  or  his  servants. 
The  jury  found  for  the  defendants  on  all  the  issues,  except 
the  traverse  of  the  way  being  a  public  footway. 

Montagu  Chambers^  in  Easter  Term,  obtained  a  rule  for 
a  new  trial,  on  the  ground  of  misdirection,  against  which 

Edwin  Jamesy  Lush  and  C.  O.  Addison  shewed  cause.— 
If  the  plaintiff,  by  hb  own  negligence  in  omitting  to  have 
the  g^te  secured,  contributed  to  the  injury  which  he  has 
ftistained,  he  cannot  make  the  defendants  liable  for  the 
consequences:  Castoett  v.  Worth  (a).  The  immediate 
cause  of  the  accident  was  the  omission  by  the  pereon  who 
had  last  passed  over  the  occupation  way  to  fasten  the  gate. 
There  is  a  difference  between  an  occupation  way  and  a 
highway,  as  regards  the  duty  of  the  owners  of  a  railway 
crosnng  it.  In  the  case  of  a  highway,  it  was  held  in  Fauy- 
ceti  V.  The  York  and  North  Midland  Railway  Company  (b) 
that  it  is  the  duty  of  a  railway  company  to  keep  the  gates 
adjoining  the  railway  closed  against  eveiything,  whether 
straying  or  passing.  But  in  the  case  of  an  occupation 
way  it  is  the  duty  of  the  owner  of  the  way  to  keep  the 
gates  locked,  and  thus  prevent  cattle  from  straying  from  it 

(a)  5  E.  &  B.  S49.  (b)  16  Q.  B.  610. 
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1857.        on  to  the  railway.     By  the  8  &  9  Vict.  c.  20,  s.  75,  persons 

^"^^^      omitting  to  fiisten  such  gates  are  made  liable  to  a  penalty. 

9.  The  only  wronirfiil  act  was  the  obstmction  of  the  footway, 

London  and  j         -o  ^ 

South       but  the  accident  did  not  result  from  that 

WBflTSBN 

Railway  Co. 

M.  Chambers^  in  support  of  the  rule. — The  case  of 
Fawcett  y.  The  York  and  North  Midland  BaOway  Com- 
pony  (a)  is  a  condusive  authority  that  where  highways 
cross  a  railway  the  company  are  bound  to  comply  strictly 
with  the  precautions  directed  by  their  Act  to  be  observed, 
and  that  if  they  do  not,  they  must  take  all  the  conse- 
quences. By  the  8  &  9  Vict  c.  20,  s.  46,  if  the  line 
of  railway  crosses  any  public  highway  the  railway  is  to  be 
carried  over  the  highway,  or  the  highway  over  the  railway, 
by  a  bridge,  but  it  is  provided  that  by  consent  of  two 
justices  the  Company  may  carry  the  railway  across  the 
highway  on  a  level.  By  s.  61,  if  the  railway  cross  any 
footway  on  the  level,  the  Company  are  to  make  good  and 
sufficient  gates  or  stiles  on  each  side  of  the  railway  where 
the  highway  shall  communicate  therewith.  The  learned 
Judge  ruled  that  it  was  the  duty  of  the  plaintiff  to  keep 
the  gate  locked.  That,  however,  would  have  been  an 
obstruction  of  the  footway,  and  therefore  unlawful  By 
8.  68,  the  Company  were  bound  to  make  and  maintain,  for 
the  accommodation  of  the  owners  and  occupiers  of  lands 
adjoining  the  railway,  sufficient  **  fences  for  sepaxnting  the 
land  taken  for  the  use  of  the  railway  from  the  adjoining 
lands  not  taken,  and  for  protecting  such  lands  fix>m  tres- 
pass, or  cattle  &c.  from  straying  thereout  by  reason  of  the 
railway,  together  with  all  necessary  gates,  made  to  open 
towards  such  adjoining  lands  and  not  towards  the  railway, 
and  all  necessary  stiles."  Here  the  gate  was  not  sufficient 
to  prevent  cattle  straying,  because  the  plaintiff  could  not 

(a)  16  Q.  B.  610. 
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lawfiilly  fiuiteii  it;  there  should  have  been  a  stile.  If  there  1857. 
had  been  a  bridge  or  a  proper  stile,  the  persons  using  the  ^"T'"'"*^ 
footway  would  not  have  broken  down  the  gates.     [Pollock,  »• 

,  London  and 

C.  B. — Suppose  a  person  is  bound  to  repair  a  way  and        South 
onuts  to  do  so,  by  reason  of  which  foot  passengers  trespass   Railway  Co. 
on  land  adjoining  the  way,  can  the  person  neglecting  to 
repair  be  made  liable  for  such  trespass?] 

Pollock,  C.  B. — This  was  an  application  for  a  new  trial 
on  the  ground  of  misdirection.  The  learned  Judge  ruled, 
that  in  cases  like  the  present  it  is  one  element  of  the  inquiry 
whether  the  plaintiff  has  contributed  to  the  injuiy  sustained 
by  him,  by  his  own  negligence  or  that  of  his  servants,  and 
that  if  the  plaintiff  has  been  guilty  of  such  negligence  he  is 
not  entitled  to  recover.  That  was  a  correct  statement  of 
the  law,  and  therefore  this  rule  must  be  dischaiged.  It  was 
not  necessary  to  state  to  the  jury  whether  the  Company 
were  wrongdoers  in  not  having  made  a  bridge  so  that  foot 
passengers  could  cross  the  railway  without  opening  the  gate, 
because,  even  if  that  is  so,  if  the  plaintiff's  negligence 
contributed  to  the  accident  he  is  not  entitled  to  recover. 
I  cannot  adopt  the  suggestion  of  the  plaintiff^s  counsel,  that 
because  foot  passengers  had  a  right  to  go  along  the  footpath, 
they  had  therefore  a  right  to  prostrate  the  gate.  It  is  not 
like  the  case  of  the  obstruction  of  a  way  by  a  private  indi- 
vidual The  nulway  was  made  under  the  powers  of  an  act 
of  parliament  The  makers  of  the  railway  might  have  been 
compelled  to  complete  it  In  obstructing  the  way  by  their 
railway  they  were  not  wholly  wrongdoers,  for  what  they 
did  would  have  been  well  done  if  they  had  done  something 
more.  I^  in  a  case  like  the  present,  foot  passengers  feel 
themselves  a^jrieved  by  the  obstruction  of  a  path  by  the 
fences  or  gates  of  a  railway,  they  may  apply  to  the  Court  of 
Queen's  Bench  for  a  mandamus,  or  seek  some  other  remedy 

VOL.  U. — N.  8.  F  F  EZCH. 
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1857.       ii^  a  Court  of  law,  but  they  must  not  destroy  the  gates  or 

^^^^      fences  of  the  ndlway  so  as  to  permit  cattle  to  escape  on  to 

«•  the  line,  and  thereby  endanser  the  lives  of  persons  travelling 

London  and  i  ■  i  i_- 

SofTTH       on  It     The  argument  of  the  plaintiff's  counsel  on   this 
BjaLWAY  Co.  point,  if  correct,  might  justify  the  abatement  of  the  earth- 
work of  railway  itself  if  it  obstructed  the  way. 

Mabtin,  B. — I  am  of  the  same  opinion.  There  was 
an  occupation  road  from  a  turnpike  road  to  a  field  of  the 
plaintiff,  and  on  the  occupation  road  was  a  public  footway. 
The  cattle  of  the  plaintiff,  which  were  put  into  his  field, 
strayed  into  the  occupation  road,  and  fix>m  thence  on  to  the 
railway,  where  they  were  killed.  It  is  said  that  the  railway 
company  had  not  done  their  duty ;  that  they  ought  to  have 
made  a  bridge  over  the  railway  for  foot  passengers.  But 
assuming  that  to  be  so,  the  rights  of  the  plaintiff  and  the 
defendants  must  be  regulated  with  respect  to  their  duties  to 
each  other.  In  all  the  counts  of  the  declaration  the  question 
whether  the  accident  happened  by  reason  of  the  plaintiff's 
negligence  is  involved.  Gates  were  placed  by  the  defendants, 
with  locks  upon  them,  to  prevent  cattle  fi*om  straying  and  a 
key  was  given  to  the  plaintiff,  which  was  afterwards  lost.  The 
plaintiff  therefore  took  upon  himself  the  obligation  of  look- 
ing after  the  gates,  and  before  any  obligation  could  arise  on 
the  part  of  the  defendants  to  secure  the  gates  in  any  other 
manner,  notice  of  the  loss  of  the  key  should  have  been 
given  to  them.  The  learned  Judge  properly  left  it  to  the 
jury  to  say  whether  the  colts  strayed  on  to  the  railway  by 
reason  of  the  plaintiff's  default. 

Brabiwell,  B. — I  also  think  that  the  rule  must  be  dis- 
charged. It  is  contended  that  this  is  a  case  where  the 
plaintiff  has  a  right  of  action  against  the  defendants,  not- 
withstanding any  default  on  his  own  part    There  may  be 
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each  cases,  where  the  neglect  of  du^  on  the  part  of  a       1857. 
defendant  is  one  against  which  the  plaintiff  is  not  bound  to      ^T""^"*^ 

£LLI8 

be  on  his  guard;  but  here  no  case  is  made.    As  to  the  fint  ». 

LONDOH  AND 

count.  It  was  not  shewn  that  the  accident  happened  in        South 

consequence  of  the  footway  not  being  carried  over  the   Raili^atCo. 

nulway  by  a  bridge.    The  second  and  third  counts  also 

fiiiled  in  proof.     The  breach  of  duty  alleged  in  the  fourth 

count  is  not  an  offence  against  any  private  right,  and  does 

not  give  any  right  of  action  to  the  plaintiff  if  he  wantonly 

or  negligently  allowed  his  colts  to  escape. 

Watson,  R — I  am  entirely  of  the  same  opinion.  It 
seems  dear  that  no  one  had  suggested  to  the  defendants 
that  there  was  a  footpath  over  the  occupation  way.  The 
plaintiff  had  treated  the  way  as  an  occupation  way,  and  had 
got  a  key  of  the  gates  across  it,  and  kept  them  locked.  It 
mast  therefore  be  taken  that  the  plaintiff  agreed  that  a  gpte 
with  a  lock  on  it  was  the  proper  mode  of  protecting  his  cattle. 
If,  by  his  own  voluntary  act,  the  plaintiff  contributed  to 
the  accident,  he  cannot  recover :  Holden  v.  The  lAnerpool 
New  Gas  and  Coke  Company  (a). 

Rule  discharged  (ft). 


(a)  3  C.  B.  1. 

(6)  See  The  Manchester,  Shef- 
fiM  and  Lincolnshire  Redboay 
Campemy,  Appellant8,TFa2Uf,  Be- 


spondent,  14  C.  B.  218 ;  7^  Mid^ 
land  SaUway  Company  v.  Daykin, 
17  C.  B.  126. 
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Am  a  Roberts  d.  Aultok. 

tn  the  yew  xN  the  above  cause  a  special  case  was  stated  for  the 

waiparduwMl  opii^ioD  of  this  Court  (so  fiiT  as  material)  as  follows: — 

o7bcbg'2^  "^^^  ^^  ™  action  to  recover  43i  15«.  as  money  received 

SSSurillo  ^y  ^^^  defendant  to  the  plaintiff's  use,  from  the  19th  rf 


in  the  puuh      August,  18/)3,  until  the  commencement  of  the  suit 

of  A.    Xhe  

chftpelwai  The  plaintiff  during  the  above  period  was  cleik  and 

contecrated  ^  i  •  •  t*«  »_ 

under  the  pro-  sexton  to  the  parish  church  of  Aston  juxta  Bumingham, 
deed,  dftted  the  in  the  countj  of  Warwick,  and  the  defendant  during  the 
1810,  b^^ch  8A™®  time  was  clerk  and  sexton  to  the  district  chapel  of 
d^fuidiez-  ^^*  James  Ashted,  in  the  same  parish;  and  the  above 
ton  were  to  be   gum  was  the  amount  of  fees  received  by  the  latter  in  that 

entitled  to  the  ^ 

fees  for  chris-    capacity,  from  time  to  time  during  that  period,  upon  the 

tenings,  buritls  .       .  .  . 

and  marriages  publication  of  banns  and  marriages  and  churchings  in  the 
and  oemeterv    said  chapel,  and  upon  burials  performed  in  the  burial  ground 

thereof,  as  it       ,    ,  . 

they  had  taken  belonging  to  the  same. 

motherchivch.  ^  the  year  1810,  the  said  chapel  then  called  Ashted 
he^r  M^eltyin  ^^^P^^f  Situate  at  Ashted  in  the  hamlet  of  Duddeston 
^nd^AumL**  *"^  parish  of  Aston  juxta  Birmingham,  and  5,430  square 
1863,  the  yards  of  land  adjoining  thereto,  were  purchased  by  sub- 
created  a  dis-  scriptiou,  for  the  purpose  of  having  the  said  chapel  con- 
under  the  16th  secrated  as  a  chapel  of  ease  to  the  parish  church  of  Aston 
59  Geo.  3,  aforesaid,  and  the  said  land  belonging  thereto  consecrated 

c  134.   By  the 

10th  section  of  that  Act,  when  any  parish  shall  be  dmded  onder  the  pnmskms  of  the  58  Geo.  3, 
c.  45,  or  this  Act,  all  fees  belonging  to  the  parish  clerk  or  sexton  respectively  of  anTsach  parish, 
which  shall  thereafter  arise  **  in  any  district  or  diriuon  of  any  parish  dirided**  nnoer  the  provi- 
sions of  the  58  Geo.  3,  c.  45,  shall  belonff  to  and  be  reooreraole  by  the  derks  and  sextons  of 
each  of  the  divisions  of  the  parish  to  which  they  shall  be  assigned.  The  plaintiff,  who  was 
clerk  and  sexton  of  the  parish  of  A.,  having  brought  an  action  for  money  had  and  reoeived, 
affainst  the  defendant,  tne  clerk  and  sexton  of  tM  chapel,  for  the  fees  received  by  him  for 
christenings,  burials,  and  marriages  in  the  chapel. — HM:  First,  that  the  action  for  money  had 
and  received  would  lie  for  these  fees. 

Secondly  t  That  this  beinga  '*di$iH€t  tAaptiry;*  was  not  within  the  operation  of  the  10th 
section  of  the  59  Geo.  3,  &  134,  and  therefore  that  the  plaintili;  as  derk  and  sextoo  of  the 
parish  was  entitled  to  the  fees  arising  at  the  chapel. 
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AULTOH. 


as  burial  groand  for  the  interment  of  persons  dying  within        1857. 

the  said  hamlet  ^^     ' 

R0BEBT8 

By  indentmfe,  dated  the  25th  of  August,  1810,  made  ^^  •; 
between  Geoige  Simcoz  and  John  Botton  of  the  first  part; 
the  Lord  Bishop  of  Lichfield  and  Coventry  of  the  second 
part ;  Heneage  L^;ge  of  the  third  part ;  the  Reverend 
Benjamin  Spence  of  the  fourth  part,  and  Richard  Spooner, 
Thomas  Jones  and  Thomas  Beilby  of  the  fifth  part ;  the 
said  chapel  and  land  were  by  virtue  of  the  43  Geo.  3, 
c.  108,  conveyed  to  the  said  Richard  Spooner,  Thomas  Jones 
and  Thomas  Beilby  and  their  heirs ;  upon  trust  to  get  the 
said  chapel  consecrated  as  a  chapel  of  ease  to  the  parish 
church  of  Aston,  near  Birmingham,  aforesaid,  and  the  said 
land  consecrated  as  a  cemetery  or  place  of  burial  for  the 
bodies  of  persons  dying  in  the  siud  hamlet  of  Duddeston, 
and  of  the  parish  of  Aston  aforesaid;  and  the  right  of 
nominating  the  minister  (being  approved  of  by  the  bishop, 
patron,  and  incumbent  for  the  time  being  of  the  said  parish 
of  Aston,  and  licensed  by  the  Lord  Bishop  of  Lichfield,) 
was  thereby  vested  in  the  said  George  Simcox  for  sixty-five 
years,  and  afterwards  in  the  vicar  of  the  parish  church  of 
Aston.  And  the  said  chapel  when  consecrated  was  to  be 
endowed  by  the  pew  rents. 

And  by  the  said  indenture  it  was  declared  that  the 
curate  and  clerk  should  have  the  like  fees,  for  christenings 
in  the  said  chapel,  and  for  buriak  in  the  vaults  and  in  the 
chapel*yard,  and  for  gravestones,  as  then  were  or  should  be 
taken  by  the  vicar  and  parish  clerk  of  the  parish  of  Aston, 
and  exclusive  of  the  same ;  and  that  the  fees  due  to  the 
vicar  and  clerk  of  Aston  for  baptisms  and  buriak  in  the 
chapel  and  chapel-yard  should  from  time  to  time  be  received 
by  the  curate  and  clerk  of  the  said  chapel,  and  paid  by 
them  on  the  first  day  of  every  quarter  to  the  vicar  and 
clerk  of  the  mother  church  of  Aston,  and  that  a  clerk 
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1857.       should  be  appointed  by  the  officiating  minister  ftr  the  time 
^T""^^      being,  and  that  the  sexton  of  Aston  should  be  sexton  of  the 

Roberts  ^  ^^ 

V*  said  chapel-yaid. 

On  the  7th  of  September,  1810,  the  said  chapel  and 
burial  ground  were  duly  consecrated  by  the  name  of  St 
James,  by  the  Bishop  of  Lichfield  and  Coventry.  The 
consecration  deed  of  that  date,  after  reciting  to  the  effect 
above  mentioned,  and  that  the  patron,  the  vicar  of  the 
parish  church  of  Aston,  the  churchwarden  of  the  parish, 
and  certain  inhabitants  of  the  hamlet  of  Duddeston  had 
in  their  own  names  and  in  the  names  of  the  rest  of  the 
inhabitants  of  the  hamlet,  duly  petitioned  the  Bishop  of 
Lichfield  and  Coventry  to  consecrate  and  set  apart  the  said 
chapel  and  chapel-yard  on  the  terms  and  conditions  and 
reservations  therein ;  he,  the  said  bishop,  did  set  apart  and 
consecrate  the  said  chapel  by  the  name  of  St  James  as  a 
chapel  of  ease  to  the  mother  church  of  Aston.  And  the 
minister  was  authorized  to  administer  biqptism  therein,  to 
church  women  and  to  solemnize  matrimony  therein  in  case 
it  should  thereafter  be  declared  by  act  of  parliament  lawfiil 
so  to  do  in  chapeb  of  new  foundation,  but  not  otherwise ; 
and  to  perform  all  things  usual  and  lawful  in  other  churches 
and  chapels.  And  the  said  chapel-yard  was  declared  to  be 
for  the  use  of  the  inhabitants  of  the  hamlet  of  Duddeston 
and  parish  of  Aston,  in  addition  to  the  ancient  church-yard 
of  the  parish  of  Aston.  And  it  was  thereby  declared  that 
the  curate  or  minister  of  the  said  chapel  should  baptize  the 
children  of  the  said  hamlet  in  the  said  chapel  and  bury  the 
dead  in  the  vaults  and  chapel-yard  there,  and  assist  in  visit 
ing  the  sick  in  the  said  hamlet,  reserving  nevertheless  to  the 
vicar,  churchwardens,  parish  derk,  sextons,  and  all  other 
officers  of  the  said  parish  church  of  Aston  for  the  time 
being,  all  right,  title  and  interest  in  and  to  all  tithes,  obla- 
tions, obventions,  ofierings,  fees,  rights,  profits^  privileges, 


TRINITY  TBRH,  30  VICT. 


435 


ecclenastical  does,  duties  and  rates  whatsoever,  ordinary        1857. 

and  extrieu>rdiDarj,  to  them  respectively  and  severally  due      jJ^^C^a 

or  of  right  accustomed,  as  thoush  the  consecration  had  not       ^  '• 

taken  place.    And  it  was  thereby  also  decreed  and  declared 

that  the  curate  and  clerk  of  the  said  chapel  should  from 

tinoe  to  time  receive  the  usual  fees  due  to  the  vicar  and 

parish  clerk  for  all  christenings  in  the  said  chapel,  and  for 

all  burials  in  the  said  vaults  and  chapel-yard,  the  same 

as  if  they  had  been  baptized  in  the  parish  church  of  Aston, 

or  buried  in  the  vaults  or  in  the  church-yard  of  the  said 

parish,  over  and  above  all  the  like  fees  for  themselves; 

and  should  on  the  first  day  of  every  quarter  in  the  year  pay 

the  same  to  the  vicar  and  parish  clerk  of  Aston  for  ever 

thereafter.     And  it  was  further  decreed  that  a  clerk  should 

be  appointed  by  the  said  curate  and  should  be  paid  a  salary 

out  of  the  said  chapel  rate.     And  that  the  sexton  of  the 

church  of  Aston  should  be  the  sexton  of  the  said  chapel 

and  chapel-yard,  for  the  time  being,  and  entitled  to  the 

same  fees  only  as  were  paid  at  Aston. 

From  the  time  of  the  consecration  of  the  said  chapel  to 
the  year  1841  (when  he  died)  R.  Roberts  was  the  clerk 
and  sexton  of  the  parish  of  Aston.  On  his  death  the 
plaintiff  was  appointed  clerk  of  the  parish  of  Aston ;  and 
afterwards  was  duly  licenced  as  clerk  by  the  bishop.  And 
in  the  year  1844^  he  was  duly  appointed  sexton  of  the 
parish  of  Aston.  And  from  the  respective  times  last  men- 
tioned, up  to  the  19th  of  August,  1853,  the  clerk  of  St 
James  received  the  fees  paid  upon  all  burials  performed  in 
the  said  chapel-yard,  and  paid  them  over  to  the  plaintiff  in 
addition  to  fees  received  and  retained  by  himself. 

On  the  8th  of  August,  1853,  the  following  order  was 
made  by  her  Majesty  in  council : — 

Whereas  her  Majesty's  commissioners  for  building  new 
churches  have,  in  pursuance  of  the  16th  section  of  an  Act 
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1857.       of  Parliament,  passed  in  the  59th  year  of  the  reign  of  his 

^T^     '      Majesty  Eling  George  the  3rd,  intituled,  &c.  (59  Geo.  3, 

*•  c  134),  and  of  the  3rd  section  of  an  Act  passed  in  the 

AuLTOir.  ^  J  i.  i_ 

session  of  parliament,  held  in  2nd  and  3rd  years  of  her 
Majesty's  reign,  intituled,  &c.  (2  &  3  VicU  c  49),  duly 
prepared  and  laid  before  her  Majesty  in  council  a  repre- 
sentation, bearing  date  the  19  th  day  of  July,  1853,  in  the 
words  following,  viz. : — 

Your  Majesty's  Commission  for  building  new  churches 
beg  leave  humbly  to  represent  that  having  taken  into  con- 
sideration all  the  circumstances  of  the  parish  of  Aston 
juzta  Birmingham  in  the  county  of  Warwick  and  in  the 
diocese  of  Worcester,  it  appears  to  them  to  be  expedient  that 
a  particular  district  should  be  assigned  to  the  consecrated 
church  of  St  James,  situate  at  Ashted  in  the  parish  of 
Aston  juzta  Birmingham,  under  and  by  virtue  of  the 
power  or  authority  contained  in  the  16th  section  of  an  Act 
of  Parliament,  passed,  &c.  (59  Grea  3,  c.  134)^  and  in  the 
3rd  section  of  an  Act  of  Parliament,  passed,  &a  (2  &  3 
Vict.  c.  49),  and  that  such  proposed  district  should  be 
named  or  called,  **  The  District  Chapelry  of  Ashted." — 
(The  boundaries  of  the  said  proposed  district  were  then 
set  out).  Tour  Majesty's  said  commissioners  beg  leave 
further  to  represent,  that  it  also  appears  to  them  to  be 
expedient  that  banns  of  matrimony  should  be  published, 
and  that  marriages,  baptisms,  churchings,  and  burials  should 
be  solemnised  or  performed  in  the  said  church  of  St  James 
at  Ashted,  and  that  the  fees  to  arise  therefiiom  should  be 
paid  and  belong  to  the  minister  or  incumbent  thereof  for 
the  time  being.  That  the  consent  of  the  bishop  of  the 
diocese  of  Worcester  has  been  obtained  thereto  as  required 
by  the  Acts  and  sections  hereinbefore  mentioned,  &c. — 
Her  Majesty,  having  taken  the  said  representation,  together 
with  the  map  and  plan  thereunto  annexed,  into  considera- 
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tion,  was  pleased,  by  and  with  the  advice  cf  her  priyy        1857. 
council  to  approve  thereof  and  to  order  2  And  it  is  hereby      b[^^ 
ordered,  that  the  proposed  assignment  of  a  district  chapehry  ^' 

to  the  said  consecrated  chorch  of  St.  James  at  Ashted  be 
acoordiogly  made,  and  that  the  recommendation  of  the  said 
comndiasioners  in  respect  of  the  publication  of  banner  and 
the  solemnization  of  marriages,  churchings,  and  burials,  in 
die  said  church,  and  the  fees  to  arise  there(ix)m  be  carried 
into  effect  agreeably  to  the  provisions  of  the  said  Acts. 

C.  C.  Grbyille. 

The  defendant  was  on  the  12th  April,  1844,  appointed 
clerk  of  the  chapel  of  St  James  by  the  then  curate  and 
minister  of  the  same,  and  in  like  manner  was  appointed 
sexton  thereof,  by  the  same  person,  on  the  17th  August, 
1853. 

From  the  publication  of  the  above  order  the  defendant 
has  refused  to  allow  the  plaintiff  to  act  as  clerk  or  sexton  of 
the  said  chapel,  or  in  any  manner  to  interfere  with  the 
chapel-yard  thereof;  and  he  has  himself  acted  as  the  clerk 
and  sexton  of  the  said  chapel  and  chapel-yard,  and  has 
received  in  that  capacity  all  the  fees  upon  banns,  marriages 
and  churchings  performed  in  the  said  chapel,  and  upon  all 
burials  performed  in  the  chapel-yard,  amounting  in  the  whole 
to  4SL  15s.,  that  is  to  say,  for  banns  1/.  6«.,  for  marriages 
*iL  lOs^  for  christenings  IL  I9s.,  for  burials  37il,  and  has 
refused  to  pay  over  any  part  of  jsach  amount  to  the 
plaintiff. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  pluntiff  is  entitled  to  recover  the  said  fees,  or  any  and 
what  portion  thereo£  If  the  Court  shall  be  of  opinion 
that  he  is  so  entitled,  judgment  is  to  be  entered  by  confes- 
sion for  the  plaintiff  for  such  sum  or  sums  as  the  Court 
shall  direct.  If  the  Court  shall  be  of  a  contrary  opinion, 
judgment  is  to  be  entered  for  the  defendant 
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1857.  Phipwn  {Cripps    with  him)  aigaed  for  the    phuntiff 

^'^^       (June  3),— The  qoesdon  is,  what  is  the  opemtion  of  the 

*.  69  Geo.  3,  c.  134,  s.  10.     The  consecratioiideed  of  the  7th 

AULTOH. 

September,  1810,  reserved  to  tlie  parish  ded^  and  sexton 
of  the  parish  church  of  Aston  all  fees  actually  doe  or  of 
right  accustomed,  as  though  the  coosecfation  had  nottsken 
place ;  and  it  provided  that  the  dsik  of  the  chapel  should 
receive  the  usual  fees  for  christenings  and  bnriab  as  if  they 
had  taken  place  in  the  parish  churdi  over  and  above  the 
like  fees  for  themselves,  and  should  pay  over  the  same  to 
the  parish  clerk  of  Aston.  Therefore,  up  to  the  time  of 
the  publication  of  the  Order  in  Council,  the  plaintiff  was 
clearly  entitled  to  the  fees.  Spry  ▼•  Emperor  (a)  proceeded 
on  the  ground  that  the  fees  were  due  by  custom.  Here 
there  was  a  contract  between  the  parties  that  the  incum- 
bent and  parish  cleric  should  receive  the  fees  for  all  the 
christenings  and  burials  within  the  parish.  [Wataany  B., 
referred  to  Spry  v.  Ckdbpibyi  In  that  case  the  fee 
claimed  by  the  rector  had  never  been  received,  and  there 
was  no  evidence  that  it  was  due  by  custom ;  here  the  con- 
tract 18  equivalent  to  a  custom.  Then,  is  the  plaintiff's 
right  affected  by  the  Church  Building  Acts?  Under  those 
Acts  three  courses  may  be  taken  in  populous  parishes.  By 
the  £8  Gea  3,  c  45,  s.  16,  if  it  shall  appear  to  the  com- 
misrionen  expedient^  any  parish  may  be  divided  into  two 
or  more  distinct  and  separate  parishes  for  all  ecclesiastical 
purposes.  By  section  21,  if  the  commissioners  shall  be  of 
opinion  that  it  is  not  esqpedient  to  divide  any  parish  into 
such  complete,  separate  and  distinct  parishes  but  that  it  is 
expedient  to  divide  the  same  into  ecclesiastical  districts^ 
diat  division  may  be  made.  By  section  22,  the  boundaries 
of  the  new  parishes  created  by  such  complete  division,  and 
also  the  several  districts  of  any  parish,  are  to  be  enrolled  in 

(a)  6  M.  &  W.  639.  {h)  16  M.  &  W.  716. 
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Chancery;  and  thereupon  such  districts  become  separate        x857. 
and  distinct  dbtrict  parishes  for  all  ecclesiastical  purposes.      ^'"^ 
Bj  the  59  Greo.  3,  c.  134,  s.  16,  the  commissioners  may  *• 

•       ^       ^  AULTON. 

assign  a  particular  district  to  any  chapelj  such  district  to 
be  under  the  immediate  care  of  the  curate,  but  subject  to 
the  superintendence  and  controul  of  the  incumbent  of  the 
parish  church,  and  it  enables  the  commissionenf,  with  the 
consent  of  the  bishop  of  the  diocese,  to  determine  whether  any 
and  what  part  or  proportion  of  the  fees  due  for  marriages, 
baptisms,  chnrchings  and  burials,  shall  be  assigned  tq  the 
curate:  it  makes  no  provision  for  the  fees  of  the  clerk  or 
sexton.    Under  that  enactment  the  district  asrigned  to  this 
chapel  became,  by  the  order  in  council,  a  distinct  chapelry. 
The  2  &  3  Vict  c.  49,  and  14  &  15  Vict  c  97,  contain 
provisions  with  respect  to  such  a  chapelry.    This  case  is 
not  within  the  10th  section  of  the  59  Gea  3,  c  134,  which 
enacts,  that  when  any  parish  shall  be  dioided  under  the 
provisions  of  the  58  Geo.  3,  t^  43,  or  this  Act,  all  fees 
belonging    to    the   parish  clerk  or  sexton  of  any  such 
parish,  which  shall  thereafter  arise  in  any  district  or  divi- 
sion of  any  parish,  shall  be  recoverable  by  the  clerks  and 
sextons  of  each  of  the  divisions  of  the  parish  to  which  they 
shall  be  assigned,  and  the  commissioners  are  to  make  com- 
pensation for  loss  of  fees  which  any  clerk  or  se^fcon  may 
sustain  by  reason  of  any  such  division.     Moreover,  the 
6th  section  of  the  14  &  15  Vict  c.  97,  provides,  that  where 
the  fees  are  not  reserved,  or  do  not  otherwise  belong  to  the 
incumbent  of  the  original  parish,  all  the  fees  arising  within 
such  district  chapelry  shall  be  paid  to  the  incumbent  for 
the  time  being  of  such  district  chapelry,  notwithstanding 
no  compensation  for  the  loss  thereof  has  been  made  to  the 
incumbent  of  the  original  parish. 

The  SoUeUor  General  {Lush  with  him)  for  the  defendant — 
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1857.       First,  an  action  For  money  had  and  receiTed  will  not  lie  fer 

^'^''^      these  fees.    By  the  consecration  deed,  the  clerk  of  the 

«•  chapel  is  to  receive  his  own  fees,  and  in  addition  the  fees 

AULTOH. 

of  the  clerk  of  the  parish,  and  pay  the  latter  over  to  him. 
It  does  not  appear  fix>m  the  case  that  the  defendant  has 
received  more  than  is  doe  to  himself.  It  is  true  that  these 
statutes  contemplate  three  modes  of  division  in  populous 
parishes,  viz.,  a  distinct  parish,  an  ecclemastical  district, 
and  a  district  chapelry,  and  that  the  16  th  section  of  the  59 
Greob  3,  c.  134,  makes  no  provision  for  the  fees  of  the  derk 
or  sexton  of  a  district  chapel,  but  this  case  is  provided  for 
by  the  10th  section  of  that  Act  Though  that  section  in 
its  commencement  uses  the  words  ^  when  any  parish  shall 
be  divided,**  it  goes  on  to  say  *^  fees  due  to  the  parish  clerk 
or  sexton  of  any  parish  which  shall  thereafter  arise  in  any 
district  or  division  of  any  parish  divided.  These  words  are 
sufficient  to  comprehend  this  case.  [Martin,  B.,  referred 
to  EdffeU  V.  Bumaby(a).  *  Bramwett,  B.— The  30th  sec- 
tion of  the  59  Geo.  3,  c  134,  uses  the  words  *'in  every 
district,  parish,  or  division  of  any  parish  or  district  cha- 
pelry or  consolidated  chapelry,  in  which  any  church  or 
chapel  shall  be  built^  acquired,  or  appropriated.'*] 

jRb/MOfi,  in  reply. — The  30th  section  of  the  59  Greo.  3, 
c.  134,  shews  that  a  dUtrict  chapelry  is  different  fiom  a 
division  of  a  parisL  The  word  ''district"  in  the  10th 
section  has  reference  to  an  ecclesiastical  district,  and  the 
word  "  division"  to  a  parish  divided :  the  assignment  of  a 
district  to  a  chapel  is  not  within  the  terms  of  that  section. 
The  8th  and  9th  sections  shew  what  is  meant  by  the  words 
'<  division  of  any  parish**  in  the  10th  section.  A  parish  is 
in  no  sense  divided  when,  within  the  parish,  a  new  cha- 
pelry is  added  to  it 

Cur.  adv,  vulL 
(o)  8  Exch.  788. 
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The  jadgment  of  the  Court  was  now  deliveied  by  1857. 
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ROBKRTS 

Pollock,  C.  B. — This  was  an  action  for  money  had  and  ^^^^ 
received ;  and  it  was  to  try  the  right  of  the  parish  derk 
and  sexton  of  the  parish  of  Aston  juzta  Birmingham  to 
recover  the  fees  received  by  the  defendant  for  burials, 
christenings  and  marriages  at  the  district  chapel  of  St. 
James  Ashted  within  that  parish.  This  chapel  was  pur- 
chased in  1810  for  the  purpose  of  being  consecrated  as  a 
chapel  of  ease  in  that  parish.  The  chapel  was  consecrated 
and  established  under  the  provisions  of  a  deed  set  out  in 
the  case,  dated  the  25th  August,  1810,  by  which  the  parish 
cleric  and  sexton  were  to  be  entitled  to  the  fees  for  christen- 
ings burials,  and  marriages  in  the  chapel  and  cemeteiy 
thereof,  as  if  they  had  taken  place  in  the  mother  church. 
By  an  order  in  council  of  the  8  th  August,  1853,  it  was 
created  a  district  chapel  under  the  16th  section  of  the 
59  Gea  3,  c  134. 

It  was  discussed  during  the  argument,  whether  or  not 
the  money  received  by  the  defendant  was  money  had  and 
received  to  the  use  of  the  plaintiff.  We  all  think  it  was 
8o  recoverable,  for  he  received  these  sums  of  money  as  and 
for  the  l^al  fees  for  burials,  &c.,  and  if  they  belonged  to 
the  plaintiff  they  are  recoverable  in  this  form  of  action.  This 
case  is  distinguishable  from  the  c%Be  of  King  v.  Alston  (a), 
inasmuch  as  the  defendant  in  that  case  only  received  the 
portion  of  the  fees  he  himself  was  entitled  ta  The  ques- 
tion then  is,  whether  or  not  the  fees  belong  to  the  plaintiff. 
Unless  taken  away  by  an  act  of  parliament,  it  was  conceded 
that  they  belonged  to  the  plaintiff.  The  right  depends  on 
the  10th  section  of  the  59  Geo.  3,  c.  134,  which  enacts, — 
**  That  when  any  parish  shall  be  divided  under  the  provi- 
sions of  the  said  recited  Act  or  of  this  Act,  all  fees,  dues, 

(a)  12  Q.  B.  971. 
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1857.        profits,  and  emolaments  belonging  to  the  parish  elerk  or 
^-^^^r^^      sexton  respectively  of  any  such  parish,  whether  by  pre- 
V.  scription,  usage  or  otherwise^  which  shall  hereafter  arise  in 

any  district  or  division  of  any  parish  divided  under  the  pro- 
visions of  the  said  recited  Act,  shall  belong  to  and  be  recover- 
able by  the  cleri»  and  sextons  respectively  of  each  of  the 
divisions  respectively  of  the  parish  to  which  they  shall  be 
assigned,  in  like  manner  in  every  respect  and  after  the 
same  rate  as  they  were  before  recoverable  by  the  derk  and 
sexton  respectively  of  the  original  parish ;  and  it  shall  be 
lawful  for  the  siud  commissioners  in  every  such  case  to 
ascertain  and  make  compensation,  in  manner  directed  by 
the  said  recited  Act,  in  cases  of  compensation  by  reason  of 
loss  of  fees,  for  any  loss  of  fees,  dues;,  profits,  or  emolu- 
ments which  any  clerk  or  sexton  may  sustain  by  reason 
of  any  such  division."  In  order  to  understand  the 
meaning  of  the  words  *'  divided  parish"  and  of  '*  any 
district  or  division  of  any  parish  divided,"  it  is  neces- 
sary to  refer  to  the  provisions  of  the  statute  58  Geo.  3, 
c.  45.  The  16th  section  of  that  Act  provides  for  the 
division  of  parishes  into  two  separate  parishes ;  and 
sections  21,  22,  23  and  24  provide  for  the  erection  of 
churches  with  a  district  attached  to  them,  which  are  to  be 
separate  parishes  for  ecclesiastical  purposes,  with  certain 
rights  retained  to  the  incumbent  of  the  mother  church; 
and  these  latter  districts  are  the  districts  or  divisions 
of  divided  parishes,  referred  to  in  section  10  of  the  Act 
59  Geo.  3,  s.  134,  above  set  fortL*  The  present  chapel 
and  cemetery  is  a  district  chapel  of  ease,  erected  under  the 
16th  section  of  the  59  Gea  3.  In  the  subsequent  Church 
BuUding  Acts,  2  &  3  VicL  c.  49,  and  14  &  15  Vict  c  97, 
they  are  designated  as  district  chapels  and  the  districts  are 
termed  district  chapelries.  It  is  clear,  therefore,  that  these 
district  chapeb  are  not  within  the  operation  of  the  10th 
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section  of  the  59  Gea  3,  and  we  do  not  find  a  provimon 
in  any  aobseqaent  Act  for  taking  these  fees  arising  at  the 
chapels.fiom  the  parish  derk  and  sexton  in  parishes  where 
there  is  a  district  chapeL 

We  are  theiefore  of  opinion  that  these  fees  still  belong  to 
die  present  derk,  and  consequendj  he  is  entitled  to  our 
judgment  for  the  whole  of  the  fees  mentioned  in  the 

Judgment  for  the  plaintiff. 
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Williams  v.  Sxith.  /««•  5  &  6.  * 

X  HIS  was  an  interpleader  issue  to  tiy  whether  thirteen  The  Mer- 

csntile  Law 

Steers,  seized  by  the  sheriff  of  Gloucestershire  in  December  Ameodmem 
last  under  an  execution  against  the  goods  of  one  Selwyn  at  19  &  20  Vict. 
the  suit  of  the  present  defendant,  were  the  property  of  which  enacts, 
the  present  plaintiff  as  against  the  execution  creditor,  the  ofVxeouion'^ 
present  defendant  agiiinstthe 

^  foods  of  a 

At  the  trial,  before  WVOeB^  J.,  at  the  last  Sprimr  Assizes  debtor  >haii 

*       ^  prejudice  the 

at  Gloucester,  it  appeared  that  the  writ  of  fi.  fiu  was  title  to  such 

goods  acquired 

delivered  to  the  sheriff  in  April  1856.     On  the  29th  of  by  any  person 
July  the  19  &  20  Vict.  c.  97.  passed.    In  August  the  foraTsiuable 
phdntiff  bought  the  steers  in  question,  fix)m  Selwyn  and  be^^the^" 
paid  for  them,  and  in  December  they  were  seized  by  the  OT^atuchmeS, 
sheriff  under  the  writ  of  fi,  fa.  PT"*"^  *I'  h 

had  no  notice^ 

It  was  objected  on  behalf  of  the  defendant,  that  the  Ist  ?°«» "°'  *PP*y 

^  m  case  where 

section  of  ''The  Mercantile  Law  Amendment  Act,  1856,"  the  writ  of 

.  execution  was 

(1 9  &  20  Vict.  c.  97)  (a),  was  not  retrospective,  and  therefore  delivered 

to  the  sheriff 

(a)  Sect.  1.  **  No  writ  of  fieri  jndice  the  title  to  such   goods  passing  of  the 

fuMA  or  other  writ  of  execution,  acquired  by  anj  person  bonft  fide   Act. 

and  no  writ  of  attachment  agiunst  and  for  a  valuable  conflideration  f?  C^ /o  yVS 

the  goods  of  a  debtor,  shall  pre*  before  the  actual  seizure  or  at- 
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1857.        that  the  goods  were  bound  by  the  delivery  of  the  writ  to 

^^^^     the  sheriff,  Dotwithstanding  that  Act    The  jury  found  that 

«•  the  sale  to  the  plaintiff  was  bona  fide  and  for  a  valuable 

Smith.  *  ,     »    i         j-  j 

consideration,  whereupon  the  learned  Judge  directed  a 
verdict  for  the  plfuntiff,  resenring  leave  to  the  defendant 
to  move  to  enter  the  verdict  for  him  if  the  Court  should 
be  of  opinion  that  the  statute  applied. 

The  Solicitor  General,  in  last  Easter  Term,  obtained  a 
rule  nisi  accordingly  (a),  agsunst  which 

Ptgottf  Serjt.,  and  H.  Jamee  now  shewed  cause. — ^It  is 
admitted  that,  except  for  the  1st  section  of  **  The  Mer- 
cantile Law  Amendment  Act,  1856,"  the  property  of 
the  steers  would,  to  a  certain  extent,  have  been  bound 
by  the  writ,  from  the  time  of  its  delivery  to  the  sheriff; 
and  the  execution  creditor  would  have  had  some  interest  in 
the  cattle,  though  by  no  means  a  vested  interest,  because 
such  interest  might  have  been  defeated  by  a  sale  in 
market  overt,  by  their  removal  out  of  the  sheriff's  juris- 
diction, or  by  the  bankruptcy  of  the  debtor.  [Martin,  B. 
—It  is  said,  in  1  Wms.  Saund.  219,  g.  6th  ed— **The 
meaning  of  the  expression  (in  29  Car.  2,  c.  3,  s.  16,)  that 
the  property  of  the  goods  is  bound,  is  not  that  the  property 
in  them  is  altered,  for  such  alteration  does  not,  nor  ever  did, 
take  place  until  actual  sale  of  the  goods  under  the  writ; 
but  that  the  defendant,  fix>m  the  time  that  they  are  bound, 
cannot  dispose  of  them  unless  in  market  overt,  so  as  to 

tachment  thereof  bj  rirtue  of  hands  of  the  sheriff,  undersheriiit 

such  writ;   provided  that  snch  or  coroner.** 
person  had  not,  at  the  time  when  (a)  The  rule  was  also  obtained 

he  acquired  such  title,  notice  that  on  the  ground  that  the  plaintiff 

such  writ,  or  any  other  writ  bj  at  the  time  of  the  purchase  had 

rirtue  of  which    the   goods  of  notice  of  the  writ  under  the  Act, 

such  owner  might  be  seized  or  but  the  decision  of  the  Court  on 

attached,  had  been  delivered  to  the  first  point  rendered  the  other 

and  remained  unexecuted  in  the  immaterial. 


Smith. 
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prevent  their  being  taken  in  execution."]  It  is  also  so  stated        1867. 
in  Harding  v.  HaU{a).     But  the  19  &  20  Vict  c.  97,  s.  1,      ^iT^^^ 

Vt  ILUAM8 

has  a  retrospective  effect  and  prevents  the  fL  fa.  prejudicing  ». 

the  title  of  the  plaintiff.  The  object  of  that  enactment  was 
to  amend  the  laws  affecting  trade  and  commerce,  to  get 
rid  of  inconveniences  felt  by  persons  engaged  in  trade,  by 
reason  of  the  laws  in  England  being  in  some  particulars 
different  from  those  in  Scotland,  and  to  quiet  the  title  of 
owners  of  goods.  The  1st  section  indirectly  affects  the 
rights  of  persons  issuing  execution,  but  it  directly  gives 
protection  to  innocent  purchasers.  The  other  side  must 
contend,  that  although  the  Ist  section  says  that  no  writ  of 
execution  against  the  goods  of  a  debtor  shall  prejudice  the 
title  to  such  goods  acquired  by  any  person  bona  fide  and 
for  a  valuable  consideration,  before  the  actual  seizure  thereof 
by  virtue  of  such  writ,  yet,  it  means  only  no  writ  here^ 
after  issued.  The  Act  however  is  general  in  its  terms,  and 
affects  all  writs  whether  issued  before  or  after  it  passed. 
The  language  is  plain,  and  there  is  no  reason  for  giving 
it  a  limited  meaning.  If  the  Act  does  not  apply  to  writs 
lodged  with  the  sheriff  at  the  time  of  its  passing,  it  will  be 
necessary  to  inquire  for  a  series  of  years  in  the  sheriff's 
office,  as  to  the  existence  of  writs,  in  order  fully  to  protect  a 
purchaser.  It  is  said  in  Dwarris  on  Statutes  (£),  "  there  are 
authorities  for  extending  remedial  enactments  to  inchoate 
transactions,  where  the  words  used  enabled  the  Court  to 
give  the  law  a  retroactive  effect.**  Freeman  v.  Moyes  (c)  and 
Tcwler  v.  Chattertan  {d)  are  authorities  to  the  same  effect 
Formerly,  when  the  passing  of  a  statute  referred  to  the  first 
day  of  the  session,  the  argument  against  the  statute  being 
retroactive  as  to  inchoate  transactions  was  cogent ;  but  that 
argument  no  longer  applies.     It  has  already  been  decided 

(a)  10  M.  &  W.  42,  47.  (c)  1  A.  &  E.  338. 

(b)  2nd  Edition,  541.  (d)  6  Bing.  258. 

VOL.  IL — M.  P.  GO  EXCn. 
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WiLUAMB 

V. 

Smith. 
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by  KMkrsky,  V.  C,  ia  Thompson  v.  WaUhmm{a\  that 
section  14  of  thifl  Act  has  a  retrospectiYC  effect 

The  Solicitor  Oeneral  (with  whom  was  Macnanuxra),  in 
support  of  the  rule.— It  ia  a  general  principle,  that  a  new 
statute  ought  not  to  be  construed  so  as  to  give  it  a  retro- 
spective operation,  unless  it  clearly  appears  that  such  was 
the  intention  of  the  legislature.  [Martin,  R— That  prin- 
ciple was  folly  considered  and  adopted  by  this  Court  in 
Moon  ▼•  Burden  (b).— Watson,  B.,  referred  to  GUmort  ▼. 
Shuter  (e>] 

Per  Curiam,  {d) — We  are  of  opinion  that  this  rule  roust 

be  absoloie  (e). 

Rule  absolute  (/> 


(a)  3  Drewry,  628. 
(6)  2  Exch.  22. 

(c)  T.  Jones,  108 ;  2  Show.  17. 

(d)  Pollock,  C.  B.,  Martin,  B., 
BnonweU,  B.,  and  Wataon,  B. 


(e)  See  Moore  v.  PkUUpps^  7 
M.  &  W.  536. 

(/)  Bq[>orted  by  Douglas 
Brown,  Esq. 


Afcir28. 


Churchward  and  Blight  v.  Ford. 

Xy  EBT  for  use  and  occupation. — Pleas :  Never  indebted. 
Payment — Whereupon  issue  was  joined. 

At  the  trial  before  Cockbum,  C.  J.,  at  the  S^ng 
Assizes  for  the  county  of  Devon,  it  appeared  that  in  1851 
William  Foss  died,  having  by  his  will  devised  certain  copy- 

the  copyhold. 

At  the  time  of  the  death  of  the  testator  the  lands  were  in  the  possession  of  the  defendant,  to 
whom  F.,  with  the  assent  of  one  of  the  plaintift,  afterwards  re-let  them  in  her  own  name.  The 
pUintiflfs  then  gave  notice  to  the  defendant  to  pay  the  rent  to  theni.~ireM,tbat  an  action  for  ma 
and  occupation  would  not  lie  bj  the  plaintifi  against  the  defendant,  because  no  contract  ooold  be 
implied  tetween  them,  there  having  been  an  existing  contract  between  the  defendant  and  F., 
uid  the  occupation  having  been  by  permission  of  F. 


Copyhold 
lands  were 
devised  to  the 
plaintiffs  in 
trust  for  F. 
for  life,  but 
the  plaintiffs 
were  never 
admitted  to 
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hold  premises  to  the  plaintifiB,  in  trust  to  pay  the  rents  to 
his  widow,  Mrs.  Foss,  for  her  life,  and  he  appointed  the  plain- 
tifis  and  Mrs.  Foss  executors  and  executrix.  The  (ylaintifts 
had  never  been  admitted  tenants  of  the  manoi^.  The 
defendant  had  been  in  possession  of  the  premises  since 
Christmas,  1850,  having  originally  taken  them  for  three 
years  from  William  Foss.  In  June,  1863,  he  received  a 
notice  to  quit,  signed  by  the  plaintiff  Churchward,  and 
Mrs.  Foss,  as  executor  and  executrix.  At  Christmas,  1853, 
a  new  agreement  in  Churchward's  handwriting,  purporting 
to  be  a  letting  by  Mts.  Foss,  was  sent  to  the  defendant 
This  agreement  was  never  executed,  but  the  defendant 
contintied  to  hold  the  premises,  and  always  paid  the  rent 
to  Mrs.  Foss.  In  June,  1855,  Churchward,  as  trustee 
onder  the  wHl  of  WilHam  Foss,  gave  notice  to  the  de- 
fendant not  to  pay  rent  to  any  other  person  than  himself. 
Upoti  this  the  defendant  saw  the  other  plaintiff.  Blight, 
who  told  him  to  pay  the  rent  to  Mrs.  Foss. 

The  learned  Judge  asked  the  jury  whether,  in  December, 
1853,  the  defendant  took  the  premises  from  Chorchward^  or 
from  Mrs.  Foss ;  he  said,  that  if  Mrs.  Foss  received  the  rents, 
bat  Churchward  let  the  premises,  then  the  defendant  was 
tenant  to  the  plaintiffs.  The  jury  found  that  the  letting  was 
by  Mrs.  Foss,  with  the  assent  of  the  plaintiffs,  upon  which 

« 

the  learned  Judge  directed  a  verdict  for  the  defendant, 
reserving  leave  to  the  plaintiffs  to  move  to  enter  a  verdict 
for  them,  if  upon  the  facts  the  Court  should  be  of  opinion 
that  the  plaititifik  had  made  out  their  case. 

A  rule  nisi  having  beett  obtained  for  that  purpose, 

Montague  Smith  and  Karslahe  now  shewed  cause.— First, 
the  jury  having  found  that  the  defendant  took  the  premises 
from  Mrs.  Foss,  there  is  no  estoppel  as  between  the  de- 
fendant and  the  plaintiffs.     The  plaintiffs  were,  therefore, 

Q  o  2 
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Ford 
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1867.  bound  to  prove  their  title.  But  the  devisee  of  a  copy- 
hold has  no  interest  before  admittance :  Doe  d.  Tqfield  v. 
Tqfield{a) ;  Matthew  v.  Osborne  {b).  Secondly,  the  plMOtifis 
cannot  maintain  this  action,  it  being  found  expressly  that 
Mrs.  Foss  let  to  the  defendant.  HeUier  v.  SiOeox  (c)  may 
be  relied  on  by  the  other  side ;  but  if  the  plaintifib  are 
entitled  to  recover,  a  tenant  who  has  rented  land  for 
many  years  of  one  person  might  be  called  upon  to  pay  rent 
over  again  to  another. 

CoWer  and  Carter,  in  support  of  the  rule,— The  plaintifls, 
as  trustees  having  the  legal  estate,  had  a  right  to  take  the 
property  into  their  own  hands ;  and  they  gave  notice  to 
the  defendant  that  they  had  done  sa  IPoUock,  C.  B.— 
The  plaintifls  should  have  brought  ejectment ;  they  cannot 
convert  a  notice  into  a  contract.]  The  surrenderee  of  a 
copyhold  may  bring  ejectment  before  admittance ;  but  in 
fact  the  plaintifls  were  in  possession.  They  dealt  with  the 
property  and  gave  the  defendant  notice  of  their  title.  Mrs. 
Foss  had  no  title  at  alL  The  pkintiSs  were  not  therefore 
in  the  position  of  mere  strangers.  In  Standen  v.  Chris- 
mas  {d)j  the  Court  held  the  defendant  entitled  to  recover  for 
use  and  occupation,  without  proof  of  any  contract  between 
him  and  the  defendants. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  most  be 
dischai^ged.  The  only  matter  we  have  to  decide  is  whether, 
upon  the  leave  reserved  by  the  Lord  Chief  Justice,  the 
plaintifls  are  entitled  to  have  a  verdict  entered  for  them.  It 
was  left  to  the  jury  to  say  whether  the  contract  was  with 
the  plaintiflis  or  with  Mrs.  Foss,  and  the  jury  found  that  the 
contract  was  made  with  Mrs.  Foss.    There  are  authorities  to 

(a)  1 1  East,  246.  (e)  19  L.  J.  N.  S.,  Q.  B.  295. 

lb)  lb  C.  B.  919.  (d)  10  Q.  B.  135. 
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the  effect  that  where  nothing  appears   except   that   one        1857. 
person  is  entitled  to  land  which  another  has  occupied  and      '''^^    ' 

,  .  .       Churchward 

enjoyed,  an  action  for  use  and  occupation  may  be  main-  0. 

tained,  because  a  contract  may  be  implied.  That  explains 
the  decision  in  the  case  of  Hellier  v.  SOlcox  (a).  But  the 
taking  possession  as  of  right  by  a  disseisor  could  not  be 
tamed  into  a  contract,  on  the  notion  that  the  trespass  may 
be  waived  and  some  imaginary  contract  substituted.  Here 
the  defendant  was  in  possession  claiming  title  under 
Mrs.  Foss  with  whom  he  in  &ct  contracted.  It  cannot 
therefore  be  implied  that  there  was  a  contract  with  the 
plaiatifls. 

Bbamwell,  B. — I  am  of  the  same  opinion.  The  plain- 
tifls  seek  to  recover  money  payable  for  the  defendant's 
occupation  of  certain  land,  by  the  permission  of  the  plain- 
tiffs. The  plaintifis  have  therefore  to  make  out  that  the 
occupation  was  by  their  permission.  1  think  that  they  have 
also  to  make  out  a  contract  The  action  for  use  and  occu- 
pation existed  before  the  1 1  Geo.  2,  c.  19,  but  until  the 
passing  of  that  act  the  plaintiff  was  nonsuited  if  a  demise 
was  proved.  Except  in  that  particular,  the  statute  did  not 
make  the  action  maintainable  in  cases  where  it  could  not 
have  been  maintained  before.  Without  dissenting  from  the 
suggestion  of  the  Lord  Chief  Baron,  that  in  the  case  put 
by  him,  a  person  may  be  liable  without  proof  of  actual 
contract,  because  in  fact  a  contract  may  in  such  cases  be 
inferred,  I  think  that,  nevertheless,  the  action  depends 
upon  contract  Here  it  is  found  that  the  plaintiffs  occu- 
pied by  the  permission  of  Mrs.  Foss  and  by  virtue  of  a 
contract  with  her.     The  fact   that  Churchward   assented 

(a)  19L.  J.,  N.  S^Q.  B.295.  Company,  5  Kxch.  932,  937; 
See  also,  per  Parhe,  B.,  Turner  v.  Mayor  of  Newport  v.  Saunders^ 
CameroiCs  CoaUn-ooh  Steam  Coal      3  B.  &  Ad.  411. 
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1857.        to  the  letting  by  Mis.  Foss  to  the  defendant,  is  an  addi- 
Churchwasd  ^^^^^  Poi°^  against  the  plaintiflk    In  HdUer  ▼•  SiUcox  (a), 

Ford  ^^  Court  found  that  the  occupation  was  with  the  plain- 
tiff's permission*  In  Standeny.  Chrisma${b\  Lord  Denman 
appears  to  have  been  mistaken  in  supposing  that  the 
statute  gave  a  right  of  action  to  the  owner  of  the  land. 
The  word  ^  landlord"  does  not  mean  the  lord  of  the  soil, 
but  the  person  between  whom  and  the  tenant  the  relation 
of  landlord  and  tenant  exists.  That  sense  is  given  to  the 
word  in  Johnson's  Dictionary  and  Webster^s  Dictionary. 
The  Court,  however,  thought  that  the  occupation  was  in 
point  of  law  by  the  permission  of  the  plaintiff.  Therefore, 
whether  that  case  was  rightly  or  wrongly  decided,  it  is  not 
inconsistent  with  the  doctrine,  that  it  is  incumbent  on  the 
plaintiffs  in  this  action  to  shew  that  the  occupation  has 
been  by  their  permission,  and  under  a  contract  express  or 
implied. 

Watson,  B. — I  also  agree  that  the  rule  must  be  dischaiged. 
The  plaintiffs,  as  devisees  of  a  copyhold,  before  admittance 
had  no  title,  and  there  was  no  contract  between  them  and 
the  defendant  by  which  he  was  estopped.  The  plaintifi 
allowed  Mrs.  Foss  to  have  possession  of  the  property,  and 
she  let  to  the  defendant,  with  the  assent  of  Churchward,  in 
her  own  name.  That  shews  that  in  letting  the  premises 
she  did  not  do  so  as  the  agent  of  the  plaintiff,  but  as 
being  the  person  interested  in  the  property,  and  as  having 
the  general  management  and  control  of  it  in  her  own 
hands. 

Rule  discharged  (c). 

(a)  19  L.  J.,  Q.  B.  295.  (h)  10  Q.  B.  135. 

(c)  S«e  Cripp*  v.  Blank,  9  D.  &  R.  680. 
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In  the  matter  of  a  plaint  in  the  County  Court  of  Stafford-      •^«»'  " '  • 
shire,  between  Charles  Hunt,  Plaintiff,  and  The  North 
Staffordshire  Railway  Company,  Defendants. 

JUUDDUESTON  hud  obtained  a  rule  calling  on  the  The  plaintiff 
defendants  to  shew  cause  why  an  order  of  Cokridffe,  J.,  for  J^^j^^V  b  a 
a  prohibition,  should  not  be  set  aside.  .??7?*^io^S 

It  appeared  firom  the  aflSda?its,  that  The  North  Stafford-  ^>°?  f^ 

momei  paid,  for 

shire  Railway  Company  were  summoned  to  appear  at  the  ion  of  timo 

and  attendauco 

County  Court  of  Staffordshire,  holden  at  Stoke  upon  Trent,  before  the 
on  the  1 2th  of  March,  1807,  to  answer  the  plaititiff  on  a  up^'aooml 
dairo,  the  particulars  of  which  were  as  follows :  Formatfoii  of ' 

..  T^  »  .  1  •  n«*.    -.A      ^  W.  on  behalf 

*<  Debt  or  claim  £17    12      6  of  the  defend- 

CostS  of  plaint  15      0  apj^aredthat 

the  plaintiff 

Total  £18      7      6  summoned 

before  the 

The  action  is  brought  for  the  recovery  of  the  sum  of  magistrates  for 

riding  in  a  rail- 

172L  12«.  6d,,  being  for  monies  paid,  and  for  loss  of  time  war  carriage 
and  attendance  before  the  magistrates  at  Longton,  on  the  ^a  bis  fare"^ 
28th  day  of  January  last,  upon  a  complaint  and  information  wu^^missed 
of  William  Woolgar,  station  master,  on  the  part  ahd  behalf  jjj*"^^*^!^^ 
of  the  above  defendants^  against  the  said  plaintiff,  when  the  b^oaght  to 

recover  tne 

same  was  heard  and  dismissed."  expenses 

occasioned 

The  items  were  given  at  length.    The  complaint  before  by  such 

,  *         '  Summons.    On 

the  magistrates  was,  that  the  plaintiff  had  ridden  in  a  rail-  motion  to  set 

way  caniage,  on  the  railway  of  the   defendant,  without  foraprohiM. 

having  paid  his  fare.      Upon  the  hearing,  the  magistrate  a  Judge  at  ^ 

dismissed  the  summons  with  costs  amounting  to  8/.  19«.,  ^^that'tbe 

on  the  ground  that  the  plaintiff  was  not  the  person  who  P'^"* ""  '"* 

plaint  for  a 
malidons  proflecation^  and  that  therefore  the  order  for  the  prohibition  was  properly  made. 
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1857.  committed   the  offence.     An  application  was  afterwards 

^^^^  made  for  a  warrant  of  distress  to  enforce  payment  of  these 

9'  costs,  the  hearing  of  which  was  adjourned  by  the  magistrates 

Stafford-  on  the  ground  of  suggested  fraudulent  collusion  between 

8HIRB 

Railway  Co.  the  plaintiff  and  John  Hunt,  the  person  really  guilty,  and 
who  had  been  convicted  since  the  former  hearing.  The 
plaintiff  then  commenced  the  above  mentioned  acdon  in 
the  County  Court,  to  recover  the  expenses  he  had  been 
put  ta  The  defendants  had  never  agreed  to  pay  the 
monies  sued  for.  On  an  affidavit  of  these  ftcts  Cokritfye,  J., 
had  ordered  a  writ  of  prohibition  to  issue  to  the  County 
Court  of  Staffordshire. 

The  plaintiff  and  his  attorney  swore  that  the  action 
in  the  County  Court  was  brought  to  recover  the  expences 
incurred  by  the  plaintiff,  by  reason  of  the  culpable  n^li- 
gence  and  want  of  due  care  and  diligence  of  the  defendants 
in  causing  the  plaintiff  to  be  summoned  before  the  magis- 
trates at  Long^on :  that  the  costs  awarded  did  not  include  all 
the  expences,  and  that  the  plaintiff  did  not  seek  damages, 
but  only  the  recovery  of  the  expences  actually  incurred  by 
him. 

Scotland  now  shewed  cause. — The  substance  of  the  cause 
of  action  alleged,  and  not  the  form,  must  be  looked  at : 
^ffff^  V.  Tucker  (a).  There  is  nothing  in  the  relation  of 
prosecutor  and  defendant,  to  make  the  prosecutor  liable  for 
mere  want  of  care  in  instituting  a  prosecution.  The  plaint  dis- 
closes no  cause  of  action,  except  for  a  malicious  prosecution, 
in  respect  of  which  the  Judge  of  the  County  Court  had 
no  jurisdiction :  9  &  10  Vict  c  95,  s.  58.  In  Chivers  v. 
Savage  {h)  the  plaint  was  for  a  trespass  by  false  imprison- 
ment. 

(a)  1  H.  &  N.  500.  (6)  />  £.  &  B.  697. 
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Huddleiton^  in  support  of  the  rule. — Whether  the  Judge        1857. 
of  the  County  Court  had  jurisdiction  or  not  must  be  deter-      ^^-'-^r-*^ 
mined  by  an  inspection  of  the  plaint.    It  may  be,  that  the  o. 

plaint  does  not  disclose  any  cause  of  action  at  alL  If  not,  Staftoiid- 
the  Judge  of  the  County  Court  will  give  judgment  for  the  Railway  Co. 
defendants.  No  malice  is  charged ;  no  damages  are  sought 
for  injury  to  the  feelings  of  the  plaintiff,  or  for  the  incon- 
venience to  which  he  has  been  subjected,  or  in  respect  of 
other  matter  for  which  damages  would  be  given  in  an  action 
for  malicious  prosecution.  The  plaintiff  only  seeks  to 
recover  for  money  paid  and  the  like,  and  the  plaint  would 
be  proved  by  evidence  of  a  contract  to  pay  the  money 
claimed. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  must 
be  discharged  The  plaint  is  not  to  recover  money  agreed 
to  be  paid  by  the  defendants.  No  contract  or  agreement 
to  pay  the  money  is  alleged.  The  substance  of  it  is,  that 
Woolgar,  on  behalf  of  the  Company,  made  a  complaint 
against  the  plaintiff,  whereby  he  was  put  to  expence,  which 
he  calls  on  the  Company  to  pay.  No  damages  for  loss  of 
reputation  are  demanded ;  but  whatever  is  comprised  in 
the  plaint  may  be  recovered  in  an  action  for  malicious 
prosecution.  I  am  of  opinion  therefore  that  the  order  of 
my  brother  Coleridge  was  right.  The  plaintiff  cannot,  by 
putting  down  the  items  of  his  pecuniary  loss,  give  jurisdic- 
tion to  the  judge  of  the  County  Court  If  the  plaint 
has  any  meaning,  it  is  in  substance  a  plaint  for  a  malicious 
prosecution. 

Martin,  B. — The  plaint  is  a  mere  evasion  of  the  Act. 
The  only  action  that  could  be  maintained  by  the  plaintiff 
is  for  a  malicious  prosecution.     I  doubt,  however,  if  any 
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1657.        action  lies  for  a  mere  proceeding  to  recover  a  penalty  before 
HusT        magistrmteSy  which  is  in  the  nature  of  a  cItII  proceeding. 


North 


Staffobd-        Bramwbll,  B. — ^I  concur,  tboujrh  not  willioiit  conoderable 

8HIEE  »  O 

Railway  Ck>.  doobt  The  defendants  saj  that  the  plaint  is  either  a  plaint 
for  a  malicioiis  proeecation  or  nothing;  therefore  it  moat  be 
taken  to  be  a  plaint  for  «  malieioas  proeecation.  I  am  not 
sine  that  this  argument  is  well  founded;  but  I  ooncor, 
because  on  looking  at  the  facts  we  can  see  that  under 
colour  of  a  plaint,  on  which  the  Court  may  hove  juriscUc- 
tion,  the  plaintiff  is  seeking  to  make  out  a  case  of  malicious 
prosecution. 

Watson,  B. — I  am  of  the  same  opinion.  An  action 
could  only  be  supported  on  proof  that  the  proceeding  was 
taken  maliciously  and  without  any  reasonable  and  probable 
cause.  But  the  cause  of  action  is  not  so  stated  in  the 
summons  and  particulars.  That  however  is^  because  the 
summons  is  an  attempt  to  evade  the  ptvvisions  of  the  act 
of  parliament 

Rule  dischaiged. 


MEMORANDUM. 

In  this  Term  The  Right  Honourable  Jamm  ^uart  Wartkjf 
resigned  his  office  of  Solicitor  General  in  consequence  of 
indisposition. 

He  was  succeeded  by  Henry  Singer  Keating^  Esquire,  of 
the  Inner  Temple,  one  of  her  Majesty's  counsel,  who  after- 
wards received  the  honour  of  Knighthood* 
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1857. 


Nixon  v.  Bbownlow.  yinw26. 


D 


'ECLARATION  in  scire  feciasy  against  the  defendant  Tbesubscri- 

bera'  agree- 

as  a  shareholder  in  **  The  Kilkenny  and  Great  Southern  and  ment  of  a  pro- 
Western  Railway  Company,'*  on  a  judgment  recovered  by  stated  that^t"^ 
the  plaintiff  against  that  Company.  mlkf^a  «£' 

Plea. — That  the  defendant  is  not  a  shareholder  in  the  ^'[^a  « The 
Company. — ^Issue  thereon.  KUkemi"  Rail- 

At  the  trial,  before  Martifu  B.,  at  the  London  sittings  "■y*"  ^^  ^ 

^     commence  at 

after  last  Hilary  Term,  it  appeared  that  in  the  year  1845  a  Kilkenay  and 

,  terminate  in 

Company  was  projected  for  making  a  railway  from  Kil-  tbetownof 
kenny  to  Galway,  in  Ireland     The  defendant  executed  the  capital  to  be 
subscribers'  agreement,  and  thereby  he  and  the  several  8hare8'or25/^ 
other  persons  parties  thereto  of  the  first  part  each  for  him-  ^a  empower- 
self,  covenanted  with  the  trustees  that  he  had  subscribed  the  «d  the  directors 

'  to  abandon 

sum  set  opposite  to  his  name  in  the  schedule  for  the  pur-  ?**•  undertak- 

*  *  ■  ing,  or  any 

pose  of  making  a  railway  to  be  called  **  The  Galway  and  P^^t  thereof, 

Kilkenny  Railway  Company,"  or  by  such  other  name  as  make  applica- 
tion to  parlia- 
ment for  an  Act 
for  any  of  the  porpoaes  aforesaid :  also  to  fix  npon,  and  from  time  to  time  to  alter  or  yary  the 
termini,  route,  course,  or  line  of  the  railway ;  and  to  detennine  whether  and  how  far,  and  to 
wbat  extent  the  undertaking  should  be  carried  into  eflect  and  deferred  or  abandoned :  and  in 
case  any  Act  should  authorise  the  construction  of  a  part  thereof,  to  make  in  any  subsequent 
Mnoo  application  for  the  construction  of  the  remainder.  The  defendant  executed  the  deed  as 
a  subscriber  for  150  shares  and  paid  the  deposit  of  1/.  10<.  per  share.  The  directors  applied  to 
parliament,  and  in  1856  an  Act  passed  which  incorporated  the  Company  by  the  name  of  "  The 
fcilkenny  and  Great  Southern  and  Western  Railway  Company,**  for  makine  a  railway  from  Kil- 
kenny to  Cttddagh  :  the  capiul  of  the  Company  to  be  225,000^1,  divided  mto  11,250  shares  of 
201.  each.  After  the  Act  passed  the  name  of  the  defendant  was  placed  on  the  register  of  share- 
holders for  fifty  shares  of  20/.  each. — Held,  that  the  defendant  was  a  shareholder  in  the  incor- 
porated Company,  and  liable  as  such  to  execution  on  a  judgment  recovered  by  a  creditor  against 
the  Company. 
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1857.       should  be  adopted  by  the  directors,  and  that  the  railway 

^tp^^^     should  commence  in  the  parish  of  St  John's  in  Kilkeuny 

«•  and  terminate  in  or  near  the  town  of  Galway,  with  a 

Brown  LOW.  " 

branch  from  the  main  line  at  or  near  Maryborough :  that 
a  capital  of  a  million  should  be  raised  in  shares  of  25L  each, 
with  power  to  the  directors  to  increase  such  capital,  or  other 
the  capital  for  the  time  being,  provided  the  assent  to  such 
increase  should  be  obtained  from  a  majority  of  the  sub- 
scribers, &C.     The  deed  also  contained  the  following  pro- 
visions:— That  the  committee   or  directors  should  have 
full  power  *^  to  abandon  the  sidd  undertaking,  or  any  part 
thereof,  and  also  to  make  application  to  parliament  in  the 
ensuing  session  for  an  Act  or  Acts  for  all  or  any  of  the 
purposes  aforesaid,  and  to  renew,  if  necessary,  such  applica- 
tion in  any  subsequent  session  or  sessions;   and  also  to 
introduce,  or  to  consent  to  the  introduction  in  any  act  or 
acts  of  parliament,  for  which  application  may  be  made  as 
aforesaid,  of  any  such  special  or  other  clauses  and  provi- 
sions as  to  the  said  committee  or  directors  may  seem  proper 
or  desirable :  and  also  to  fix  upon,  and  from  time  to  time  to 
alter  or  vary,  the  termini,  route,  course,  or  line  of  the  said 
railway  and  the  sites  or  spots  of  the  stations,  depots  and 
works  connected   therewith:   and  to  determine  whether 
and  how  far  and  to  what  extent  the  said  undertaking  should 
be  carried  into  effect  and  deferred  or  abandoned ;  and  in 
like  manner  what  branches,  if  any,  from  the  main  railway 
shall  form  a  part  of  the  said  undertaking ;  and  in  case  any 
Act  to  be  obtained  in  relation  to  the  said  undertaking  shall 
authorize  the  construction  of  a  part  or  parts  thereof,  the 
said  committee  or  directors  shall  have  power  to  make  or 
support  in  any  subsequent  session  or  sessions  such  appli- 
cations to  parliament  as  they  may  deem  advisable  for  the 
construction  of  the  remainder  of  the  undertaking  or  any 
part  or  parU  thereof."     The  defendant  executed  the  deed 
as  a  subscriber  for  150  shares,  and  paid  the  deposit  of 
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1/.  109.  per  share.     The  directors  applied  to  parliament,        1357, 
and  on  the  7th  Aazust  1866,  the  9  &  10  Vict.  c.  ccclx.       ^TT*^^ 

°     ^  '  Nixon 

passed.     That  Act  incorporated  the  Company  by  the  name  v 

of  *'  The  Kilkenny  and  Great  Southern  and  Western  Rail- 
way Company,"  for  the  purpose  of  making  a  railway  from 
Kilkenny  by  a  junction  with  the  Waterford  and  Kilkenny 
Railway  to  Cuddagh  in  the  Queen's  County,  by  a  junction 
with  the  Great  Southern  and  Western  Railway.  By 
sections  4  and  5  the  capital  of  the  Company  was  to  be 
225,00021  divided  into  11,250  shares  of  20Z.  each.  At  the 
first  meeting  of  directors,  duly  held  after  the  Act  passed, 
the  defendant's  name  was  placed  on  the  register  of  share- 
holders for  fifty  shares.  By  the  26th  section  of  the  Com- 
pany's Act,  the  powers  thereby  granted  for  making  the 
railway  ceased  in  the  year  1853.  The  plaintiff  sought  to 
recover  for  work  done  by  him  in  engineering  and  surveying 
the  line  after  the  Company's  Act  passed ;  but  it  did  not 
appear  that  the  railway  had  been  made.  Evidence  was 
adduced  on  the  part  of  the  defendant  for  the  purpose 
of  shewing  that  the  name  of  the  defendant  had  been 
improperly  inserted  on  the  register  of  shareholders. 

It  was  objected  on  behalf  of  the  defendant  that,  upon  the 
&cts  proved,  he  was  not  a  shareholder  in  '^  The  Kilkenny 
and  Great  Southern  and  Western  Railway."  The  learned 
Judge  was  of  opinion  that  there  was  no  evidence  of  fraud, 
and  he  directed  a  verdict  for  the  plaintiff,  reserving  leave  to 
the  defendant  to  move  to  enter  a  verdict  for  him. 

BoviUf  in  the  following  Term  (April  21),  moved  for  a 
rule  nisi  accordingly  (a),  on  the  ground  that  upon  the  facts 
proved  the  defendant  was  not  a  shareholder  of  the  fifty 
20/.  shares  in  the  Company,  or  of  any  shares,  and  never 
subscribed  for  such  shares  or  to  the  undertaking  for  which 

(a)  He  also  moved  for  a  new  aerted  on  the  register  of  share- 
trial,  on  the  ground  that  there  holders,  but  the  Court  refused  to 
was  evidence  that  the  defendant's  grant  a  rule  on  that  ground, 
name  had  been  fraudulently  in- 
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1867.       the  Ad  passed,  and  ought  not  to  have  been  registered  for 
"^^"^      sach  shores. 

NiZOH 

9. 

Browhlow.  Dnthanh  and  MelUsh  shewed  cause  in  the  same  Term 
(April  28 > — ^The  question  is  whether,  upon  the  fiicts  proved, 
the  defendant  is  a  shareholder  in  this  Company.  By  die 
3rd  section  of  the  9  &  10  Vict  c  ccclx^  certain  persons 
therein  named,  and  all  other  persons  ^who  have  already 
eubecribed  or  shall  hereafter  subscribe  to  the  undertaking," 
shall  be  united  into  a  company  for  the  purpose  of  making 
the  railway.  The  defendant  has  subscribed  and  executed 
a  document,  by  which  he  agrees  to  become  a  member  of 
the  Company,  whether  as  originally  proposed  or  authorised 
by  parliament  By  the  8th  secdon  of  '*  The  Companies 
Clauses  Consolidadon  Act,  1845,"  ^*  every  person  who  shall 
have  subscribed  the  prescribed  sum  or  upwards  to  the 
capital  of  the  Company,  or  shall  otherwise  have  become 
entitled  to  a  share  in  the  Company,  and  whose  name  shall 
have  been  entered  on  the  register  of  shareholders,  shall  be 
deemed  a  shareholder  of  the  Company."  Where  a  person 
has  executed  the  subscribers*  agreement,  his  name  is  pro- 
perly put  on  the  register  of  shareholders,  notwithstanding 
he  has  sold  his  scrip  before  the  Company's  Act  passed: 
TheliiGdUmd  Great  fFestemBaUway  Cbm/MUiy  v.  Gardan{a). 
It  is  immaterial  that  the  undertaking  sanctioned  by  pariia* 
ment  is  different  from  that  to  which  the  defendant  sub- 
scribed In  The  Midland  Great  Weetem  Railway  Company 
V.  Gordon  the  subscribers'  agreement  was  for  forming  a 
company  to  make  a  railway  from  D.  to  M.,  and  thence  to 
A.,  and  authorised  the  directors  to  do  all  the  tnmsacdons 
necessary  for  forming  a  railway  from  D.  to  M.  and  A.  It 
also  bound  the  subscribers  tP  submit  to  such  regnladons  as 
might  be  imposed  by  the  legislature.  The  Act  afterwards 
obtained  empowered  the  Company  to  buy  and  woriL  a  canal 

(a)  16M.&W.  804. 
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from  M.  to  A.,  and  to  make  a  railway  from  D.  to  M.  onlj^        1867. 
and  it  was  held  diat  tke  undeitaking  sanctioned  by  the  Act      ^XT'"^ 
was  not  so  different  from  that  pointed  out  in  the  sabscribers'  ». 

Bbownlow. 

t^^reement  as  to  save  the  sabscribers  from  being  bound  by 
it.      Tke  Midland  Great  Wettent  BaOaey  of  Ireland  t. 
Leech  (a)  does  not  affect  the  present  ease :   all  that  was 
there  decided  was^  that  assuming  tiie  dhreetoTB  had  power 
to  bind  the  sid)aeribers  by  an  ama^amatton  of  the  two 
companies,  that  power  was  nefcr  exercised.    The  Cork  and 
Ytntghai  Bailwoy  Qempetny  v.  BaOersom  (6)  is  an  express 
aathori  ty  that  persons  who  eaeeote  the  sufascribeni'  agreement 
aie  bound  by  the  powers  thereby  conferred  on  die  directors. 
Theffe»  two  Cottpantes,  proposing  to  oon^rnct  railways^ 
whiek  would  neeessarily  interfere  with,  each  other,  their 
respectiTe  sabscribers'  agreements  empowered  the  respective 
managing  comnwitees  or  direeiois  ^'  to  demise  or  sell  the 
undertaking  or  any  part  thereof,  or  to  amalgamate  the  same, 
or  any  part  thereof  with  any  other  railway  or  railwaya** 
In  pursuance  of  the  power  thus  conferred  on  them,  the 
directors  of  the  two  Cenifpanies  agreed  to  amalgamate  and 
form  one  united  Company,  and  this  agreement  was  carried 
into  effect  by  reaolution  made  at  board  meetings  of  the 
respec^ve  coBamhtees,  and  by  a  deed  executed  by  a  com- 
petent  number  of  the  directors  of  each  company:  it  was 
held  that  the  power  to  amalgamate  was  vested  in  the  two 
boards^  and  that  those  powers  were  well  and  e£Rsetively 
exercised;  and  that  the  Compttiy  so  amalgamated  mi^t 
maintain  an  action  for  caUs  against  a  shareholder  of  either 
Company  who  had  executed  the  parliamentary  contract  and 
subscribers*  agreement.    It  is  clear  that  the  legislature,  in 
passing  the  Company's  Act,  have  regarded  the  subscription 
contract  as  a  contract  in  respect  of  that  line  of  railway 
which  they  sanctioned.     Section  19,  after  reciting  *'that 
plans  and  sections  of  an  intended  railway  from  Kilkenny  to 

(a)  8  H.  L.  Cas.  872.  (h)  18  C.  B.  414. 


Nixon 
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1857.    *   BalliQasIoe,  shewing  the  lines  and  levels  thereof,  and  also 
books  of  reference,"  &c.,  ^^have  been  deposited  with  the 
o.  clerk  of  the  peace  for  the  county  of  Kilkenny,"  &c. ;  **  but 

it  is  proposed  to  make  only  so  much  of  the  said  railway  as 
lies  between  Kilkenny  and  the  townland  of  Cuddagh/*  &c, 
enacts,  that  '^it  shall  be  lawful  for  the  said  Company,'^ — that 
is,  the  Company  who  deposited  the  plans  and  sections  of  the 
intended  railway,—*'  to  make  and  maintain  so  much  of  the 
said  railway,'^  &c.,  as  lies  between  Kilkenny  and  Cuddagh« 
If,  on  account  of  the  difierence  between  the  undertaking 
proposed  and  that  granted,  the  defendant  is  not  a  subscriber, 
then  there  is  no  such  Company  as  that  to  which  he  sub- 
scribed. The  subscribers  must  be  provisionally  registered 
as  a  Company  before  they  can  apply  to  parliament.  When 
the  defendant  was  registered  as  a  shareholder,  the  directors 
were  proceeding  with  the  original  scheme  in  the  mode 
pointed  out  by  the  subscription  contract  The  legislature 
refused  to  grant  to  the  Company  powers  to  make  the  whole 
line  at  once,  but  it  was  competent  to  them  to  apply  for 
further  powers  in  the  next  session  of  parliament.  The 
directors  have  not  acted  ultra  vires,  for  the  deed  empowers 
them  to  alter  the  line  of  railway,  and  to  determine  to  what 
extent  it  should  be  carried  into  effect.  There  is  no  diffi- 
culty as  to  the  allotment  of  shares,  for  it  may  be  made  in 
exact  proportion  to  the  scrip  held  l)y  each  subscriber.  The 
directors  must  necessarily  have  some  power  over  that  matter, 
since,  before  the  Act  passes,  subscribers  may  become  ineli- 
gible as  shareholders  by  reason  of  bankruptcy  or  insol- 
vency. There  is  no  evidence  that  the  just  proportion  of 
shares  has  not  been  allotted  to  the  defendant. 

BaviU  and  Offk  argued  in  support  of  the  rule  (May  5). — 
The  defendant  was  a  subscriber  for  150  shares  of  25L  each, 
in  a  Company  for  making  a  railway  from  Kilkenny  to  Gal- 
way  :  he  never  consented  to  take  fifty  shares  of  20L  each  in 
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a  Company  for  making  a  railway  from  Eolkenny  to  Cud-       1857. 
daglu    It  18  true  that  the  deed  empowers  the  directors      ^'"~^ 

to  abandon  a  portion  of  the  line,  but  not  to  alter  the    ,^   '* 

*■  Bbowvlow. 

number  or  amount  of  the  shares.    In  The  Midland  Great 
JFesiem  Raihoay  Campanjf  v.  Crordan  (a),  it  did  not  appear 
that  there  was  any  alteration  in  the  capital  or  amount  of 
riiares:  it  may  have  been  that  when  the  scheme  was  before 
parliament,  they  thought  that  the  capital  was  not  sufiScient 
to  carry  out  the  whole  line,  and  it  is  conceded  that  a  mere 
alteration  in  the  termini  would  not  release  the  shareholders 
firom  their  obligation.    In  such  case  it  is  a  mere  question  of 
identity,  viz.,  whether  the  undertaking  subscribed  by  the 
parties  who  originally  contemplated  it  was  identical  with 
that  afterwards  sanctioned  by  the  legislature.    But  a  person 
to  whom  shares  are  allotted  in  a  projected  Company  with  a 
proposed  amount  of  capital,  is  not  liable  as  a  shareholder,  if 
the  directors  commence  operations  before  all  that  capital  is 
subscribed  for:  Fax  v.  CHfUmili)^  PUchford  v.  DaM»{e\ 
The  Galvanized  Iran  Campany  v.  Wesioby  (d).   The  defend- 
ant was  not  a  subscriber  to  the  undertaking  mentioned  in 
the  3rd  secti<xi  of  the  9  &  10  Vict  c  ccclx.    By  sections 
4  and  5,  the  capital  of  the  Company  is  to  be  225,000iL, 
divided  into  11,260  shares  of  20/.  each :  the  defendant  has 
never  subscribed  for  any  portion  of  those  shares.  The  Water- 
ford  and  ELilkenny  Railway  Company  were  registered  as  sub- 
scribers to  the  original  scheme,  but  the  9  &  10  Vict  c.  ccclz. 
contains  an  express  provision  that  they  may  become  share- 
holders in  the  undertaking  authoriaeed  by  that  Act.     There 
is  no  authority  that  a  person  who  subscribes  to  a  projected 
Company  with  a  proposed  capital  of  1,000,000/.,  is  bound 
to  take  any  shares  which  the  directors  may  allot  him  in  an 


(a)  16  M.  &  W.  S04  (c)  5  M.  &  W.  2. 

(5)  6  Bing.  776.  (d)  8  Ezch.  17. 

VOL.   II. — N.   8.  H  H  SXCH. 
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1857.       ondertaking  with  a  reduced  cspitd^  and  amount  of  fifaares. 

^^^r^"^^     The  Act  eleaiij  contemplates  future  subecriberB.  In  ZTleilfii- 

»•  land  Great  WesUm  Railway  Company  of  Ireland  ▼•  Xeedk  (a) 

Bbowvlow* 

all  the  Judges  coosideied  that  the  act  of  parliament  did  not 
amal^mate  the  two  Companies,  although  it  was  founded  on 
the  subscription  contract;  and  that  it  was  discreticmaiy 
with  the  directors  whether  they  would  admit  the  subscrifaeis 
as  shareholders  or  not  In  The  Cork  and  Yovghal  BaSway 
Company  v.  Pater$on{b)9  there  was  no  sum  named  in  the 
deeds  as  the  capital  of  one  of  the  original  undertakings ; 
and  it  was  left  to  the  directors  to  determine  what  were  die 
interests  of  the  subscribers  to  each  Companj;  and  what  was 
their  interest  in  the  capital  stod^  of  the  amalgamated  Coai- 
pany.  There,  the  directcvs  allotted  to  the  defendant  shares 
of  corresponding  value  in  the  new  Company;  here  the 
directors  have  not  registered  the  defendant  for  an  amount 
equivalent  to  that  for  which  he  subscribed*  Moreover, 
the  defendant  is  not  a  '^ shareholder*'  within  the  meaning 
of  the  36th  section  of  *'  The  Companies  Claaaes  Consoli- 
dation Act,  1845 ;"  &r  by  the  37  th  secdon^  if  he  paid  under 
the  execution  more  than  waa  due  from  him  far  calls,  he 
would  have  a  right  to  be  reimbursed  out  of  the  funds  of 
the  Company ;  but  by  the  26th  section  of  the  Company's 
Act,  the  power  to  make  the  railway  has  ceased,  it  not 
having  been  exercised  within  the  time  prescribed:  JEafr- 
nersly  v.  The  North  Staffordshire  BaOway  Company  (ey, — 
They  also  referred  to  Smith  v.  Goldtwortlgf(d)^  Begina  v* 
The  Beyistimr  of  Joint  S^oek  Campaniee  (e). 

Ctar.  adv.  vulL 

Martin,  K,  now  said — ^This  was  a  rule  to  enter  a 
verdict  for  the  defendant  on  a  plea  to  a  declaration  in  scire 

(a)  8  H.  L.  Cas.  872.  (d)  4  Q.  B.  430. 

(i)  18  C.  B.  414.  (e)  10  Q.  B.  889. 

(c)  6  Railway  CsMs,  682. 
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hciBR  that  the  defendant  was  not  a  shareholder.    The  soke        1357, 


on  a  judgment  obtained  by  the  plamtiff  against 


NiXOH 


The  Kilkentiy  and  Great  Soathem  and  Western  Railway  v. 

Company,  in  Respect  of  services  done  by  him  for  the  Com- 
pany aftef  the  passing  of  the  act  of  parliament  which  incor- 
porated it*  For  the  purpose  of  proving  the  defendant  to  be 
a  shareholder,  the  plaintiff  gave  in  evidence  the  subscribera' 
agreemen  t  and  the  register  of  shareholders.  The  sabscribeis^ 
agreement  contained  an  authority  for  the  directors  to  abandon 
the  undertakings  or  such  part  thereof  as  they  should  think 
fit,'  and  proG^eed  to  obtain  an  act  of  parliament  in  respect  of 
any  portion  of  the  proposed  line.  It  also  appeared  that  in 
the  year  1846  the  directors  applicid  to  p«rliament,  and  the 
original'  Kne  being  intended  to  connect  Kilkenny  and  Gate- 
way, they  obtained  an  Act  for  making  a  portion  of  that  Ime, 
viz.,  fitmi  Kilkenny  to  a  station  on  the  Great  Southern  and 
Western  Railway  at  a  place  called  Cuddagh  in  the  Queen's 
CounQr.  As  proof  that  the  defendant  was  a  shareholder, 
the  plaintiff  relied  on  the  authority  given  by  the  subscrip- 
tion contract  and  this  act  of  parliament,  and  the  subsequent 
placing  of  the  name  of  the  defendant  upon  the  register  of 
shareholders.  It  was  alleged  on  the  part  of  the  defendant 
that  the  register  of  shareholders  was  improperly  made  up, 
and  that  the  defendant's  name  had  not  been  fairly  inserted 
in  it    I  thought  that  there  was  no  evidence  of  that  (a),  and 

(a)  On  coneladiog  the  jadg-  several  witnesses  tkitt  there  was 
ment  his  Lordship  observed,  with  not  the  slightest  ground  for  sup- 
reference  to  the  statement  that  posing  that  any  irregularity  had 
the  name  of  the  defendant  had  been  committed,  but  on  the  eon- 
been  impToperij  placed  on  the  trarj  that  the  act  of  parliament 
register  of  shareholders,  that  the  had  been  explicidj  carried  out : 
matter  was  Miy  investigated  in  that  the  question  of  fraud  was 
a  subsequent  trial  before  him  in  left  to  the  jury,  and  thej  were  of 
an  action  against  another  share-  opinion  that  there  was  no  fraud 
holder  of  the  same  Company,  when  whatever. 
it  appeared  from  the  testimony  of 

H  H  2 
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1857.        I  directed  the  jury  that,   in  point  of  law,  the  defendant 

*^^^      was  a  shareholder  if  he  executed  the  subscription  con- 

„     ^'  tract,  and  his  name  had  been  subseqaently  inserted  in  the 

Browslow.  , 

register  of  shareholders.  An  application  was  made  for  a  new 
trial,  on  the  ground  that  the  defendant's  name  was  impro- 
perly placed  on  the  register  of  shareholders,  but  the  Court 
were  of  opinion  that  there  was  no  evidence  of  fraud,  and 
they  refused  the  rule  on  that  ground,  and  granted  it  simply 
on  the  question  whether  or  no  the  defendant  was  a  share- 
holder. The  point  has  been  aigued  before  us,  and  two 
cases  were  relied  on  for  the  purpose  of  establishing  that  the 
defendant  was  a  shareholder,  viz..  The  JUidland  Great  WeUem 
Company ^of  Ireland  ▼.  Gordon  (a)  and  The  Cork  and  Youg^ 
hal  BaUteay  Compare  v.  PaterMon  (£).  It  seems  to  us,  that 
these  cases  are  directly  in  point,  and  if  the  doctrine  laid 
down  in  them  be  wrong,  it  must  be  set  right  by  a  Court  of 
error.  Two  other  cases  were  cited :  one  was  The  JUMUmd 
Chreai  Wutem  Raibot^  Company  of  Ireland  v.  Leech  (e). 
That  case  has  no  bearing  on  the  subject,  but  relates  to  an 
entirely  different  matter.  The  other  case  was  Eumerdy  v. 
The  North  Staffordshire  RoMhoay  Company  (d),  which  is  also 
beside  the  question  now  under  discussion,  for  it  related  \o 
a  point  not  made  at  the  trial,  as  to  the  time  having  expired 
for  carrying  into  execution  the  powers  confered  by  the  Com- 
pany's Act  The  only  question  before  us  was  whether  the 
defendant  was  a  shareholder  in  this  Company,  and  the  cases 
of  The  SSdland  Great  Western  Railway  Company  of  Ireland 
V.  Gordon  and  7^  Cork  and  Youghal  RaXhoay  Qnnpany 
V.  Paterson  seem  to  us  authorities  directly  in  point  The 
rule  must  therefore  be  discharged. 

Rule  diachaiged. 

(a)  16  M.  &  W.  854.  (c)  3  H.  L.  Cas.  872. 

(i)  1 8  C.  B.  414.  (rf)  6  RaUwaj  Caaea,  662. 
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The  Attobket  General  v.  Fitzjohn  and  Another.  •^»»«  ^o- 


Ti 


HIS  was  an  information  by  the  Attorney  General  for  A  tesutor 

beqiMfttbed  to 

duty  payable  by  the  defendant  under  *'The  Succession  tnuteei  5000/. 
Duty  Act,  1853."  The  question  for  the  opinion  of  the  intett  the  Mme 
Court  was  raised  by  a  special  verdict  (in  substance)  as  dmtiEndito 

follows  • **"  daughter 

lOUOWS .  duringher  life, 

After  the  passing  of  an  act  of  parliament,  made  and  SJjJhc^^t 
passed  a.d.  1796,  intituled,  &c.,  (36  Gea  3,  c.  52X  and  J^^^'^J^hUdrw 
before  the  passing  of  another  act  of  parliament,  made  and  eq^lly  to  be 

divided 

passed  A.D.  1805,  and  intituled  &c  (45  Geo.  3,  c  28),  that  unongBt  them. 

,.-_,  -,.«Tv        .▼▼•  It      '^^  testator 

IS  to  say,  on  the  7th  July,  a.d.  1803,  Dennis  Herbert  duly  died  in  1803, 
made  and  published  his  last  will  and  testament  in  writing,  no  duty  was 
and  thereby  gave  and  bequeathed  to  his  sons  George  Her-  {^gaci^  to 
bert  and  Conw^lius  Herbert,  their  executors,  &c.,  5000i,  ^^i^wfien. 
upon  trust  to  place  out  at  interest  that  sum  upon  real  or  ^!^^^^^ 
eoyemment  securities,  and  to  pay  the  interest,  dividends  "  The  Succea. 

^  .  *^^  '  aion  Duty  Act, 

and  annual  income  thereof  to  his  daughter,  Ann  Herbert,  1853,**  came 

into  operation. 

during  her  life ;  and  upon  further  trust,  after  her  death,  for  By  the  2nd  tec 
all  and  every  her  child,  or  children  if  more  than  one,  equally  Act,  *«  every 
to  be  divided  amongst  them,  share  and  share  alike ;  and  if  Sb|M^ition"^ 
only  one  such  child,  then  for  such  one  child,  to  be  a  vested  Jwii^whOTeof 
interest  or  interests  in  such  child  or  children  as  should  be  '°\Pf7!°''  **" 

orihall  become 

a  son   or  sons  at  his   or  their  aire   or  aires  of  twenty-  beneficially 

.  entitled  to  any 

one  years;   and  in  such  child  or  children  as  should  be  property apoa 
a  daughter  or  daughters  at  such  age  or  ages,  or  at  her  any  person 

dying  after  the 
commencement 
of  that  Act,  shall  be  deemed  to  hate  conferred,  or  to  confer,  on  the  person  entitled  by  reason  of 


such  dispodtion  a  *  succession.' "    By  section  18,  no  duty  shall  be  payable  *'  by  any  person  in  case 

ors  ffrani 
property  bequeathed  to  them  was  a  *'  snccession  '*  within  the  meaning  of  that  Act :  Secondly, 


of  a  tucoesaion,  who,  if  the  same  were  a  lesacy  would  be  exempted  firom  the  ^^ment  thereof 

"    t,  that 


nnder  the  legacy  duty  Acts." — Held,  first,  that  the  interest  of  the  testator's  mndchildren  in  the 
property  bequeathed  to  them  was  a  *'  snccession  '*  within  the  meaning  of  that  Act :  Secondly, 
that  it  was  not  within  the  exemption  of  the  18th  section,  since  that  applied  only  to  express 
exemptioos  by  former  Acts,  and  consequently  that  succession  duty  was  chargeable.  y^       ^ 


ff 
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or  their  respectiye  days  of  marriage,  whichever  should  fint 
happen ;  but  not  to  be  payable  until  after  the  decease  of 
his  the  said  testator^s  said  daughter  Ann  Herbert:  And 
upon  further  trust,  immediately  after  the  decease  of  his 
said  daughter,  and  in  the  meantime  undl  the  share  or 
respective  shares  of  her  child  or  children  of  and  in  the  said 
trust  money  should  become  vested  and  payable,  to  pay, 
apply,  and  dispose  of  the  interest,  dividends  and  annoai 
income  of  each  such  child's  share  therein  for  or  towards  his 
or  their  maintenance  and  education.    (Then  followed  a 
power,  after  the  death  of  Ann  Herbert,  or  in  her  life  time 
if  she  should  so  direct  in  writing,  to  apply  one  third  of  the 
expectant  share  of  any  child  for  his  or  her  advancement) 
And  ^further,  in  case  there  should  not  be  any  child  of  bis 
said  daughter  who  should  live  to  attain  a  vested  interest  in 
the  said  sum  of  60001,  then  that  the  said  trustees  shonld 
hold  the  same  upon  certain  other  trusts  in  the  said  will 
mentioned.     And  the  testator  appcnnted  the  said  Geoige 
Herbert  sole  executor  of  his  will.     The  testator,  on  the 
1st  November,  a.d.  1803,  died,  without  having  in  anywise 
altered  or  revoked   his  will,  and  the  same  was,  on  the 
1st  December,  a.d.  1803,  in  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury,  duly  proved  by  the  said  Geoige 
Herbert  as]  such  executor,  who  then  and  there  took  upon 
himself  the  burthen  of  the  execution  thereof  and  who^  as 
such  executor,  assented  to  the  said  legacy  and  bequest  of 
fiOOOL    On  the  1st  April,  A.D.,  1804,  the  said  Geoige  Her- 
bert departed  this  life,  and  after  his  death,  that  is  to  say,  on 
the  1st  May,  A.D.,  1804,  the  said  sum  of  5000iL  was,  by  the 
said  Cornelius  Herbert,  who  was  possessed  thereof  as  such 
surviving  trustee,  duly  invested,  in  compliance  with  the 
trusts  of  the  said  will,  in  the  purchase  of  5240/.  17«.  lOd, 
New  3  per  cent  Bank  Annuities.      Cornelius  Herbert,  on 
the  1st  of  January,  a.d.,  1850,  duly  made  and  published 
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bb  last  will  and  tesUiiient  in  writing,  and*  thereby  be- 
queathed the  said  sam  of  52401  17<.  lOd.  New  3  per  cent. 
Bank  Annuities  to  the  defendants  upon  the  trusts  aforesaid, 
and  theceby  appointed  the  defendants  hb  executors,  and 
then  died  without  having  altered  or  revoked  his  will.  And 
the  ^defendants,  after  the  death  of  the  said  Cornelius  Her- 
bert, duly  proved  his  will  as  such  executors,  and  took  upon 
themselves  the  barthen  thereof  and  of  the  trusts  thereof, 
and  as  such  execators  caused  the  said  sum  of  52402. 17«.  lOd, 
to  be  transferred  into  their  names  upon  the  trusts  aforesaid. 
Ann  Herbert  surviyed  Dennis  Herbert,  and  after  his  death, 
that  is  to  say,  on  the  1st  January,  a.d.  1810,  married 
Daniel  Hawkins,  and  had  by  him  six  children.  Two  of 
the  duldren  died  in  the  lifetime  of  Ann  Herbert,  without 
having  attuned  the  age  of  twenty-one  years  or  been  mar- 
ried; two  other  of  the  children,  that  is  to  say  Dennis 
Hawkins  and  William  Hawkins,  respectively  attained  the 
age  of  twenty-cme  years,  and  died  in  the  lifetime  of  Ann 
Herbert,  and  the  remaining  two  of  the  children,  that  is  to 
say  George  Hawkins  and  Mary  Ann  Hawkins,  attained 
the  age  of  twenty*one  years,  and  survived  the  said  Ann 
Herbert,  who  died  after  the  passing  and  coming  into  ope- 
ration of  the  Succession  Duty  Act,  1853,  that  is  to  say,  on 
the  Ist  June,  a.i>.  1854.  The  defendants,  after  the  death 
of  Ann  Herbert,  that  is  to  say,  on  the  Ist  December  1854, 
as  such  trustees  as  aforesaid,  sold  the  last  mentioned  Bank 
Annuities  with  full  notice  of  the  premises,  and  then  paid 
over  the  proceeds,  amounting  to  4900/.,  in  equal  shares  to 
the  said  George  Hawkins  and  Mary  Ann  Hawkins,  and  to 
the  legal  personal  representatives  of  the  said  Dennis  Haw- 
kins and  William  Hawkins,  without  having  retained  or  paid 
or  accounted  for  any  succession  duty  in  respect  thereof. 
— The  special  verdict  then  found  that  the  succession  duty 
amounted  to  50/.,  and  concluded  by  stating,  that  if  the 
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Court  BhoaU  be  of  opinion  that  the  defendants  were  liable 
to  pay  the  said  sum,  then  they  owed  the  money. 


The  Attorney  Gtneral  (with  whom  were  Pigctt^ 
Beavan  and  Thrinff),  for  the  Crown.^The  36  Geo.  3,  a  52, 
did  not  extend  to  legacies  by  parents  to  children  or  their 
descendants.    Duty  was,  for  the  first  time,  imposed  on  snch 
legacies  by  the  45  Geo.  3,  c.  28,  which  passed  in  the  year 
1805.    The  Succession  Duty  Act,  1853,  was  firamed  on  thb 
principle,  that  it  should  not  afiect  any  case  provided  for  by 
the  Legacy  Duty  Acts,  and  that  where  those  Acts  contain 
an  express  exemption  from  duty,  that  exemption  should 
continue;    but   that  the    Succession    Duty  Act    should 
embrace  cases  to  which  the  L^;ai7  Duty  Acts  do  not 
extend.     Fcmt  instance,  by  the  29th  and  30th  sections  of 
the  Succession  Duty  Act,  the  interest  of  a  succession  is 
charged  with  duty  ^' so  far  as  the  same  shall  not  be  charge- 
able with  duty  under  the  Legacy  Duty  Acts."    The  interest 
now  sought  to  be  taxed  is  ''a  succession"  within  the  mean- 
ing of  the  2nd  section  of  the  Succession  Duty  Act  (a). 
At  the  time  that  Act  passed,  there  was  a  disposition  of 
property,  by  reason  whereof  the  testator's  grandchildren 

(a)  16  &  17  Vict,  c  61,  s.  2.-- 
•<  Every  past  or  future  duponiion 
of  property,  by  reason  whereof 


any  person  has  or  shall  become 
beneficially  entitled  to  any  pro- 
perty or  the  income  thereof  upon 
the  death  of  any  person  dying 
afler  the  time  appointed  for  the 
commencement  of  this  Act,  either 
immediately  or  after  any  interval, 
either  certainly  or  contingently, 
and  either  originally  or  by  way  of 
substituUve  limitation,  and  every 
devolution  by  law  of  any  benefi- 
cial interest  in  property,  or  the 
income  thereof,  upon  the  death  of 


any  person  dying  after  the  time 
i^pointed  for  the  commencement 
of  this  Act,  to  any  other  person, 
in  possession  or  expectancy,  shall 
be  deemed  to  have  conferred  or 
to  confer  on  the  person  entitled 
by  reason  of  any  such  disposition 
or  devolution  a  *  succession;*  and 
the  term  'successor*  shall  denote 
the  person  so  entitled;  and  the 
term  *  predecessor'  shall  denote 
the   settlor,    disponer,    testator, 
obligor,  ancestor,  or  other  person 
from  whom  the  interest  of  the 
successor  is  or  shall  be  derived.** 
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haye  become  beneficially  entitled  to  a  sum  of  money  upon 
the  death  of  their  mother  after  that  Act  came  into  opera- 
tion. The  18th  section  (a)  is  relied  on  as  exempting  this 
l^acy  from  duty.  That  section  provides  that  no  duty  shall 
be  payable  under  that  Act  ^^  by  any  person  in  respect  of  a 
succession,  who,  if  the  same  were  a  legacy  bequeathed  to 
him  by  the  predecessor,  would  be  exempted  from  the  pay- 
ment of  duty  in  respect  thereof  under  the  Legacy  Duty 
Acts.**  That  enactment,  however,  was  only  intended  to 
continue  cases  of  specific  exemption,  as  legacies  to  the 
royal  fiunily,  or  husband  or  wife  of  the  deceased :  56  Geo.  3, 
c.  184,  sched.,  part  3,  tit  '*  Legacies;"  or  legacies  of  books 
and  works  of  art  to  bodies  corporate  and  other  societies : 
39  Geo.  3,  c.  73 ;  or  legacies  of  depositors  in  a  savings 
bank:  9  Geo.  4,  c  92;  or  gifts  for  charitable  purposes 
under  the  Irish  Act  66  Gea  3,  c.  56.  This  is  not  the  case 
of  an  exemptunif  for  it  never  was  within  the  operation  of 
the  Legacy  Duty  Acts,  because,  at  the  time  of  the  testa- 
tor*s  death,  no  duty  was  imposed  on  such  a  legacy.     But 
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(a)  Section  18.— «*  Where  the 
whole  sacoeflsion  or  suoceflsums 
deriTed  from  the  same  predeoessor 
and  passing  upon  any  death  to 
anj  person  or  persons  shall  not 
amount  in  money  or  principal 
Talue  to  the  sum  of  100/.,  no 
duty  shall  be  payable  under  this 
Act  in  respect  thereof  or  of  any 
portion  thereof;  and  no  duty 
shall  be  payable  under  this  Act 
upon  any  succession,  which,  as 
estimated  according  to  the  provi- 
nons  of  this  Act,  shall  be  of  less 
Talue  than  20/.  in  the  whole ;  or 
upon  any  monies  implied  to  the 
payment  of  the  duty  on  any  suc- 
cession according  to  any  trust  for 
that  purpose;  or  by  any  person 
in  respect  of  a  succession,  who,  if 


the  same  were  a  legacy  bequeathed 
to  him  by  the  predecessor,  would 
be  exempted  from  the  payment  of 
duty  in  respect  thereof  under  the 
Legacy  Duty  Acts ;  and  no  per- 
son shall  be  charged  with  duty 
under  this  Act  in  respect  of  any 
interest  surrendered  by  him  or 
extinguished  before  the  time  ap- 
pointed for  the  commencement  of 
this  Act ;  and  no  person  charged 
with  the  duties  on  legacies  and 
shares  of  personal  estate  under  the 
L^;acy  Duty  Acts,  in  respect  of 
any  property  subject  to  such 
duties,  shall  be  charged  also  with 
the  duty  granted  by  this  Act  in 
respect  of  the  same  acquisition  of 
the  same  property.** 
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though  Dot  liabk  to  duty  under  die  Lq^acy  Doty  Aen, 
it  k  chargeable  as  a  saooeaaiony  under  the  Soooeaaian  Doty 
Act,  which  has  a  retroepective  operation  to  any  definite 
extent  Thoa»  if  a  peraon  sooceeded  to  a  I^acy  as  tenaDt 
for  life,  in  the  year  1794,  though  no  doty  waa  then  payable, 
yet  if  he  died  in  the  year  1864,  the  interest  of  hia  aoooeaor 
would  be  chargeable  with  doty«  There  b  nothing  in  the 
language  of  the  18th  aection  of  the  Act  to  exempt  this 
particular  legacy  fiom  the  rule  hud  down  in  the  2nd  section. 


jr.  Brawn,  for  the  defendant — ^The  Socceasion  Doty  Act 
ia  not  only  inaj^licable  to  caaes  within  the  Legacy  Da^ 
Acts ;  but  it  leaves  those  Acts  as  they  were,  both  as  regards 
the  chaige  and  the  person  and  thing  chaigeable.  The 
words,  **  exempted  firom  payment  of  doty*'  in  the  18th  sec- 
tion of  that  Act,  mean  ''  free  firom  payment  of  duty."  The 
construction  of  the  other  side  necessitates  the  introduction  of 
the  word  ''expressly."  The  29th  and  30th  sections  famish 
an  argument  in  fitvour  cf  that  view,  for  if  the  otho*  con- 
struction were  correct  there  would  be  no  occasion  for  those 
dausea,  which  are  only  necessaiy  on  the  aasomption  that 
the  45  Geo.  S,  c  28,  contains  solely  the  chaige  and  an 
express  exemption.  The  Succession  Duty  Act  was  never 
intended  to  interfere  with  the  Legacy  Duty  Acts;  hot 
merely  to  impose  on  succession  to  real  property  a  daty 
similar  to  that  imposed  by  those  Acts  on  pensonal  property. 
Though  the  2nd  section  uses  the  words  ''beneficially  entitled 
to  any  property,"  the  10th  section,  which  imposes  the  duly, 
relates  only  to  real  property,  and  leaves  personalty  chai]ge- 
able  as  before,  under  the  Legacy  Duty  Acts.  This  legacy 
is  within  the  exemption  of  the  18th  section,  for  it  was  "ex- 
empted from  the  payment  of  duty  under  the  Legacy  Doty 
Acts.**  In  Webster's  Dictionary  the  definition  of  the  word 
"  exempt"  is  « firo  firom  any  chai^ge,  duty,"  &a    The  2nd 
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aectioii  of  the  45  Gea  3,  c  28,  which  passed  in  1806,  ttid 
fint  imposed  a  duty  on  legacies  to  children  and  their 
descendants,  contains  an  express  exemption  from  duty  in 
respect  of  legacies  payable  out  of  the  estate  of  any  person  Fitutohn. 
dying  before  the  passing  of  that  Act  The  3rd  section 
contains  a  similar  exemption  in  respect  of  legacies  to  hus- 
band or  wife,  or  the  Royal  Family.  The  48  Geo.  3,  c.  149, 
sched.,  part  3,  tiL  '^Legacies,"  contains,  in  addition  to  the 
two  last  mentioned  exemptions,  all  legacies  exempted  from 
doty  by  the  39  Geo.  3,  c.  73.  The  55  Geo.  3,  c.  184, 
sched.,  part  3,  tit.  ^*  Legacies,"  imposes  a  different  rate  of 
duty  where  the  testator  died  before  and  after  the  5th  of 
April,  1805;  in  the  former  case  no  duty  is  payable  by 
childjnen  or  their  descendants.  The  8th  section  incorpo- 
rates with  that  Act  the  provisions  <^  f<Nrraer  Acts  relating 
to  duties,  so  &r  as  the  same  are  applicable.  The  18th  sec- 
tion of  the  Succession  Duty  Act  was  intended  to  continue 
4be  same  exempticms  from  duty  as  under  the  previous  Acts. 


TTltf  jUtamey  Generalf  in  reply. — This  interest  being  a 
^  SDCoesrion''  within  the  2nd  section  of  the  Succession  Duty 
Act,  the  onus  is  on  the  other  side  to  shew  that  it  is  exempt 
from  doty*  The  principle  embodied  in  the  Act  applies  not 
only  to  real  property,  but  to  all  dispositions  of  property 
inter  vivos,  whether  testamentary  or  otherwise.  It  was 
intended  to  extend  to  eases  not  provided  for  by  the  Legacy 
Duty  Acts.  *^ Exempted"  means  *^  taken  out  of  or  '* ex- 
cepted from."  The  2nd  section  of  the  45  Geo.  3,  c  28,  merely 
declares  that  the  Act  shall  have  a  prospective  and  not  a 
retrospective  operation.  In  the  44  Geo.  3,  c.  98,  sched.  (A.), 
there  are  various  cases  of  ''special  exemptions."  The 
55  Geo.  3,  c  184,  included  persons  who  were  not  subject 
to  legacy  duty  before  the  5th  of  April,  1805 ;  but  it  would 
not  be  correct  to  say  that  they  were  exempted,  neither 
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would  it  be  correct  to  say  that  persons  who  died  before  th^ 
19th  of  Maj^  1853,  were  exempt  from  saccession  duty. 
According  to  the  argument  on  the  other  side,  if  real  estate 
was  settled  to  the  use  of  a  wife  on  the  death  of  her  husband, 
and  on  the  wife's  death  to  the  use  of  her  children,  no  duty 
would  be  payable  on  the  death  of  the  husband  when  the 
wife  succeeded,  or  on  the  death  of  the  wife  when  her 
children  succeeded. 

Cur*  ado.  vulL 


The  judgment  of  the  Court  was  now  delivered  by 


Watson,  B. — This  was  an  informadon  filed  by  her 
Majesty's  Attorney  Greneral,  to  recover  from  the  defendant 
succession  duty  upon  a  sum  of  money  invested  in  the  fiinds 
under  and  in  pursuance  of  the  will  of  Dennis  Herbert, 
who  died  on  the  1st  of  November,  1803. 

The  facts  of  the  case  were  stated  in  a  special  verdict,  by 
which  it  appears  that  Dennis  Herbert,  in  the  month  of 
July,  1803,  made  his  will  and  died  in  November  1803.  By 
his  will  he  bequeathed  to  trustees  a  sum  of  50001,  in  trust 
to  invest  that  sum  in  the  funds  and  to  pay  the  dividends 
to  his  daughter^  Ann  Herbert,  for  life,  and  then  as  to  the 
principal  sum,  upon  trust  for  all  her  children  equally. 
The  defendants  are  the  executors  of  the  surviving  trustee 
appointed  by  the  wilL  Ann  Herbert  married-  and  had 
several  children.  She  died  in  June  1854,  after  the  Suc- 
cession Duty  Act  came  into  operation,  and  her  children 
then  became  entitled  in  possession  to  this  money. 

The  question  upon  these  facts  is,  whether  or  not  succes- 
sion duty  is  chargeable  on  this  money,  and  we  are  of  opinion 
that  it  is.  This  turns  on  the  2nd  and  18th  sections  of 
the  Succession  Duty  Act,  16  &  17  Vict  c.  51.  The  2nd 
section  enacts,  that  **  Every  past  or  future  disposition  of 
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property,  by  reason  whereof  any  person  has  or  shall  become 
beneficially  entitled  to  any  property  or  income  thereof  upon 
the  death  of  any  person  dying  after  the  time  appointed  for 
the  commencement  of  this  Act,  either  immediately  or  after 
any  interval,  either  certainly  or  contingently,  and  either 
originally  or  by  way  of  sabstitutive  limitation,  and  every  de- 
volution by  law  of  any  beneficial  interest  in  property,  or  the 
income  thereof,  upon  the  death  of  any  person  dying  after 
the  time  appointed  for  the  commencement  of  this  Act,  to 
any  other  person,  in  possession,  or  expectancy,  shall  be 
deemed  to  have  conferred  or  to  confer  on  the  person 
entitled  by  reason  of  any  such  disposition  or  devolution 
a  **  succession^  and  the  term  ^*  successor^  shall  denote  the 
person  so  entitled ;  and  the  term  **  predecessor''  shall  denote 
the  settlor,  disponer,  testator,  obligor,  ancestor,  or  other 
person  from  whom  the  interest  of  the  successor  is  or  shall 
be  derived.**  It  is  obvious  that  this  is  a  past  disposition  of 
property,  for  the  Act  is  general  and  the  term  <* disposition'' 
extends  to  all  modes  of  disposition,  whether  by  will,  or  by 
deed  or  settlement  inter  vivos.  The  children  of  Ann 
Herbert,  after  the  time  appointed  for  the  commencement  of 
thb  Act,  became  beneficially  entitled  to  this  money  in 
possession,  and  it  then  devolved  upon  them  by  the  death 
of  Ann  Herbert  and  thereby  became  *'  succe$don^  within 
the  meaning  of  that  Act,  and  chargeable  with  succession 
duty. 

But  the  contest  on  the  part  of  the  defendants  was,  that 
this  daira  came  within  the  exemptions  provided  for  by  the 
18th  section  of  the  same  Act.  It  mav  be  doubtful  whether  that 
section  applies,  as  it  only  mentions  '*  any  person  in  respect 
of  a  succession  who,  if  the  same  were  a  legacy^ — in  terms 
therefore  only  including  successions  which  are  not  legacies, 
while  in  this  case  the  succession  is  a  legacy.  Assuming 
it  to  apply,  we  agree  with  the  construction  put  by  the 
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Cnrvm  on  this  section  of  the  statute.    The  material  part 
of  that  section  is  in  these  words,  that  '*  no  dnty  shall  be 
payable  by  any  person  in  respect  of  a  succession,  who,  if 
the  same  were  •  legacy  bequeathed  to  him  by  the  pre* 

m 

decessor,  would  be  exempted  from  the  payment  in  respect 
thereof  under  the  I^egacy  Duty  Acts.**  The  section  then 
excepts  penons  in  respect  of  interests  surrendered  or 
released  before  the  Act  came  into  operation ;  and  also  thet 
''no  person  charged  with  the  duties  on  legacies  and  shares 
of  pevsonal  estate  under  the  Legacy  Duty  Acts,  in  respect  of 
any  property  snbjecC  to  such  duties  shall  be  charged  aho 
with  the  duty  granted  by  this  Act,  in  respect  of  the  siune 
acquisition  of  the  same  property."  Tliese  legacy  duties  were 
first  imposed  in  1796,  but  imtil  1805  no  l^acy  duty  was 
imposed  on  legieies  bequeathed  to  children,  or  the  descend- 
ants of  diiUreo  of  the  testator.  For  the  first  time  such 
duty  was  imposed  by  the  statnte  45  Gea  3,  c.  28.  That 
Act,  and  the  subsequent  Acts  imposing  legacy  duty, 
are  all  prospective,  and  therefore  as  the  testator,  Dennis 
Herbert,  died  before  the  passing  of  this  Act,  no  legacy  dnty 
was  imposed  thereon  or  payable  in  respect  of  the  devohi* 
tion  of  sny  interest  therein  at  the  time  of  the  passing  of  the 
Succession  Duty  Act  in  1853.  It  was  argued  on  the  part 
of  the  defendants,  that  the  meaning  of  the  word  *^  exempted^ 
was,  that  the  l^acy  in  question  was  not  chargeable  by  any 
former  Acts  with  legacy  duty,  and  'Hhe  exemption*'  should 
read  **free  from*'  or  not  cha^d  with  the  payment  of  any 
duty  under  the  Legacy  Duty  Acts.  On  the  other  hand  it 
was  contended  by  TTktf  Attorney  General,  that  the  word 
''exempted"  was  to  be  construed  in  its  legal  sense, and  that 
it  applied  only  to  exemptions  expressly  provided  for  by  the 
Legacy  Duty  Acts;  and  that  the  Succession  Dnty  Act 
intended,  in  its  retrospective  operation,  to  embrace  ail 
acquisitions  of  property  by  reason  of  death  after  the  Act 
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came  into  operation,  and  consequently  the  succession  duty 
was  chargeable  in  this  case.  We  think  that  this  is  the 
correct  construction  of  the  Act,  assuming  section  18  to 
apply  to  this  case.  By  the  2nd  section  of  the  45  Geo.  3, 
c.  28  (which  Act  first  imposed  the  duty  on  a  legacy  to 
a  child  or  to  the  descendant  of  a  child),  the  duty  ifr 
not  chargeable  on  legacies  of  a  person  dying  before  the 
passing  of  that  Act  The  clause  seems  to  be  superfluous, 
merely  providing  that  the  Act  should  not  be  retro- 
spective. It  is  impossible  to  call  this  section  an  exemption 
from  the  duty.  The  Legacy  Duty  Acts,  48  Gea  3,  c.  149, 
Schedule,  part  3,  ''Legacy^''  and  the  55  Geo.  3,  c.  184, 
which  repeals  all  former  Acts,  in  Schedule,  part  3,  <*  Lega- 
cies and  Successions  **  divide  the  du^  into  two  classes,  those 
where  the  testator  died  before  the  5th  April,  1805,  and 
those  where  the  testator  died  after  that  period,  and  here 
as  in  former  Acts  are  under  the  head  **  exemptions"  legacies 
devolving  to  or  for  the  benefit  of  husband  or  wife,  or  the 
Royal  Family,  and  legacies  bequeathed  to  Ixxfies  corporate 
or  other  public  bodies,  and  we  think  that  the  exemptions  in 
the  18th  seetion  of  the  Succession  Duty  Act  apply  to  these 
legacies  expressly  exempted.  The  particular  object  of  this 
exemption  was  to  put  dispositions  by  deed,  in  the  retro- 
spective operation  of  the  Act,  in  the  same  condition  as 
legacies. 

We  think  that  this  case  fidls  within  the  provisions  of  the 
2nd  section,  andi  is  either  not  within  the  18th  section  of  the 
Succession  Duty  Act,  or  if  so,  is  not  within  any  of  the 
exemptions  contained  within  the  18th  section,  and  therefore 
the  Crown  is  entitled  to  judgment  for  the  succession  duty 
on  this  fund* 

Judgment  for  the  Crown. 
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Mf  ?•  Whalbt  and  Another  «.  Laino. 

The  plaiiit|ff  X  HE  declarations  stated  that  the  plainti£b  were  possessed 
of  a  canal  of  cod  mines,  and  steam  engines  and  boilers  for  working 
madeaoommn-  the  said  mines;  and  osed^  had  and  enjoyed  the  benefit  and 
thTMoafi^  advantage  of  the  waten  of  a  certain  branch  canal,  near  to 
^^2^  PJJ^^Ij  the  said  engines  and  boilers,  to  supply  the  same  with  water 
Sr*"^W  ^^^  working  the  same,  and  for  other  necessary  purposes^  and 
and  with  which  which  said  waters  of  the  said  branch  canal  had  been  used, 

water  he  fed 

theboilera  of  and  then  ought,  to  have  run  and  flowed,  and  been  without 
Tlie  defendant,  the  disturbance,  fouling  and  pollution  herein  mentioned : 
riffh^r  TOT-  Yet  the  defendant  knowing  the  premises,  and  after  the 
SheColnpany,  ^^^  November,  1853,  wrongfully  dischaiged  and  poured 
watof  io'the  '°^  ^^  mixed  with  the  said  waters  of  the  said  branch 
tikewatoNu^^  canal,  near  to  the  said  engines  and  boilers  of  the  plaintiflb. 


it  came  into      qq^  the  place  in  the  said  canal  from  which  the  supply  for 

the  plaintiiTi  *^  ^*^  "^ 

premises  was  the  same  was  drawn,  quantities  of  foul,  noxious,  impure, 

the  use  of  it  and  offensive  materials,  to  wit,  refuse  from  chemical  works, 

boilers  were  in-  muriatic  acid,  and  other  dirt,  filth  and  impurity,  and  thereby 

that  tiie  plain-  rendered  the  said  waters  foul,  dirty,  noxious  and  injurious 

nain«un  u  ^^  ^^^  ^^  engines  and  boilers,  and  impure  and  nnfit  for 

t^ d°f€«^t  ^^'^^^^E  ^®  same,  and  for  the  said  other  necessary  purposes, 

for  thus  foul-  and  the  said  engines  and  boilers  of  the  plaintiffi,  in  and 

A  declaim,  about  which  the  said  water  was  so  used,  were  thereby 

tion  alleged  .  " 

that  the  plain-  greatly  injured  and  deteriorated  in  value,  and  the  plaintiflb 

tiff  was  posses- 
sed of  steam- 
engines  and  boilers,  and  had  used  and  emojed  the  benefit  and  adfantage  of  the  waters  of  a 
certain  canal  to  supply  the  same,  and  which  waters  ought  to  hoot  fiowod  wiUumt  the  fnJho 
thereinafter  mentioned :  yet  the  defendant  wrongfully  discharged  into  the  water  of  the  caBsl 
foal  materials  and  thereby  rendered  the  waten  foal,  whereby  tM  plaintiff's  engines  and  boilers 
were  iijared. — Hdd,  that  the  dedaratioa  was  good,  for  thoogh  there  may  be  no  ngfat  to  water, 
there  may  be  a  right,  if  it  comet  or  ii  sent,  to  ba?t  it  come  or  sent  withoat  pollntioa. 
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were  pat- to  much  expeoce  in  repairiiig  and  cleansing  the 
same,  and  were  prevented  from  using  the  said  engines  and 
boilers,  and  working  their  said  mines  so  eflPedtually  and 
well  as  they  would  otherwise  have  done. 

Pleas. — Firet:  Not  guilty.  Secondly:  that  the  waters 
of  the  said  branch  canal  ought  not  to  have  run  and  flowed, 
or  been  without  the  disturbance,  fouling^  or  pollution 
mentioned. 

Replications  joining  issue  on  the  pleas. 

The  cause  came  on  for  trial  before  Flatiy  B.,  at  the  Liver- 
pool Summer  Assizes,  186ff,  when  a  verdict  was  found,  by 
consent,  for  the  plaintifl^,  subject  to  a  special  case  to  be 
stated  by  an  arbitrator,  to  whom  the  cause  was  referred,  to 
ascertain  and  decide  on  the  facts.  The  arbitrator  found 
the  first  issue  for  the  plaintiflP,  with  652.  damages,  and  with 
respect  to  the  second  issue,  he  found  the  facts,  (so  far  as 
material)^  as  follows:— 

Prior  to  the  1st  January,  1823,  a  canal,  called  the  Leeds 
and  Liverpool  Canal,  with  a  towing  path  on  the  north  side 
of  it,  had  been  made  under  the  provisions  of  several  acts 
of  parliament,  in  and  upon  lands  belonging  to  W.  Anderton. 

By  indenture,  dated  the  1st  January,  1823,  made  between 
the  said  W.  Anderton  of  the  one  part,  and  R.  Swarbrick  of 
the  other  part,  the  said  W.  Anderton,  demised,  granted  and 
leased  to  the  said  R.  Swarbrick  such  parts  of  two  coal 
mines,  called  the  Wigan  Five  Foot  Mine  and  the  Wigan 
Four  Foot  Mine,  as  lay  within  the  depth  of  110  yards  from 
the  surfiure  of  the  land  (the  boundaries  whereof  are  in  the 
said  indenture  particularly  described) ;  together  with  fiill 
and  free  liberty,  power,  licence  and  authority  to  and  for  the 
said  R.  Swarbrick,  the  better  to  enable  him*  to  ship  his  coal, 
to  make  at  his  own  costs  and  chaiges,  and  use,  during  the 
continuance  of  the  thereby  granted  term,  a  sluice  or  cut, 
not  exceeding  the  length  of  200  yards  nor  the  breadth  of 
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1857.  twentj  yards  from  the  Leeds  and  Liverpool  Canal  into  the 
dose  of  the  said  W.  Andertoo,  called  the  Bowry  pasture ; 
and  to  make  dams  and  reservoirs  of  water,  and  to  have  and 
use,  as  far  as  may  be  necessary,  all  waters  and  wateroooTBes 
belonging  to  the  said  lands ;  and  to  make  or  sink  any  pit  or 
pits,  shaft  or  shafts,  && :  habendum,  from  the  Srd  May, 
1822,  for  the  term  of  fifty  years. 

In  exercise  of  the  powers  contained  in  the  said  deed, 
R.  Swarbrick  sank  several  pits^  and  erected  several  engines 
for  working  and  getting  so  much  of  the  said  live  Foot 
Mine  and  Foar  Foot  Mine  as  were  demised  by  the  said 
deed ;  he  also  made  a  cnt  or  canal  from  the  Leeds  and 
Liverpool  Canal  into  the  said  close^  called  the  Bowiy 
paatare. 

After  R.  Swarbrick  parted  with  his  interest  in  the  de- 
mised premises,  as  hereinafter  mentioned  (and  before  the 
1st  January,  1847),  his  successors  in  title  made  another 
cut  or  canal  from  the  Leeds  and  Liverpool  canal  into  the 
said  close  called  the  Bowry  pasture.  The  engine  of  the 
plaintifis'  pit,  called  the  Engine  Fit,  was  supplied  with  water 
from  this  cut  or  canal,  fit>m  the  time  it  was  made  down  to 
the  year  1847. 

By  a  variety  of  m^sne  assignments,  and  ultimately  by  a 
deed  of  the  22nd  of  April,  1835,  the  mines  of  coal  and 
premises  comprised  in  and  demised  by  the  deed  of  the 
Ist  January,  1823,  together  with  all  rights,  liberties,  &a, 
were  assigned  to  James  Whaley,  whose  estate  and  interest 
therein  vested  in  the  phiintifib  prior  to  the  year  1847,  and 
they  have  e?er  since  been  and  still  are  entitled  thereto. 

By  a  deed  dated  the  1st  January,  1847,  made  between 
the  said  W«  Anderton  of  the  ope  part^  and  J.  Swindells, 
W.  Lancaster  (and  other  persons)  of  the  other  part,  after 
reciting  the  deed  of  the  let  January,  1823,  it  was  witnessed 
that  W.  Anderton,  did  gran^  demise  and  lease  to  the  said 
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J.  Swindells  and  W,-  Lancaster,  &c.,  certain  parts  of  the        1867. 
mine  of  coal,  called   King  Coal  Mine  (the  boundaries      "^    ^ 
whereof  are  therein  particularly  described),  with  full  and  «• 

firee  liberty,  power,  licence  and  authority  (inter  alia)  to  erect 
engines  and  make  dams  and  reservoirs,  and  to  collect  water 
therein  to  work  the  said  engines,  and  to  have  and  use,  so 
fiur  as  might  be  necessary  for  the  purpose  of  the  said  demise, 
all  waters  and  watercourses  belonging  to  the  taid  W.  Ander- 
ton,  and  to  sink  pits,  &c. :  habendum  from  the  date  of  the 
said  deed  for  the  term  of  seventy-four  years. 

In  the  same  year  (1847)  the  lessees  named  in  the  deed 
of  the  Ist  January,  1847,  made  and  constructed  on  the  lands 
of  the  said  W,  Anderton  the  cut  or  canal,  hereinafter  called 
the  Inee  Hall  Canal,  and  they  continue  to  use  it  until  the 
"Ince  Hall  Coal  and  Canal  Company"  hereinafter  men- 
tioned was  formed,  in  the  year  1848. 

in  the  year  1847  (soon  after  the  Ince  Hall  Canal  was 
made)^  the  plainti£b  asked  permission  of  Mr.  Lancaster 
one  of  the  lessees  named  in  the  deed  of  the  1st  January, 
1847,  to  make  a  small  cut  or  sewer  from  their  Engine  Pit 
into  the  said  Ince  Hall  Canal,  for  the  purpose  of  getting 
water  out  of  the  said  canal  with  which  to  supply  the  engine 
at  thdt  [Mt,  instead  of  getting  it,  as  they  had  theretofore 
done,  out  of  their  own  cut  or  canaL  Mr.  Lancaster  stated 
that  he  had  no  objection,  provided  the  plaihtifis  did  him 
and  hia  co-lessees  no  damage ;  and  thereupon  the  plaintiffs 
made  a  cut  into  the  Ince  Hall  Canal. 

In  January,  1848,  a  completely  registered  company  was 
formed,  called  *'The  Ince  Hall  Coal  and  Canal  Company," 
and  from  that  time  to  the  present  the  Ince  Hall  Canal,  and 
the  mines  and  premises  comprised  in  and  demised  by  the 
deed  of  the  1st  January,  1847,  have  been  in  the  possession 
of  and  been  used  and  worked  by  the  Company. 

No  objection  was  ever  made  to  the  plaintifis*  taking  water 

II  2 
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out  of  the  Ince  Hall  Canal  by  means  of  the  cot,  so  as 
aforesaid  made  by  the  plaintifis,  either  by  the  lessees  named 
in  the  deed  of  the  1st  January,  1847,  or  by  the  **  Ince  Hali 
Coal  and  Canal  Company.** 

The  cut,  so  as  aforesaid  made  by  the  plaintifis,  into  the 
Ince  Hall  Canal  was  covered  over,  but  the  Ince  Hall  Coal 
and  Canal  Company  were  cognizant  of  its  existence  and  of 
the  fact  that  the  plaintifis  by  means  of  it  got  water  for  their 
Engine  Pit  engine. 

Ever  since  the  year  1846,  the  plaintifis*  Enpne  Pit  engine 
has  been  used  for  the  purpose  of  working  some  portion  of 
the  Five  Foot  Mine  or  of  the  Four  Foot  Mine  demised  by 
the  deed  of  the  1st  January  1823,  and  down  to  June,  1854, 
that  engine  was  supplied  with  water  in  the  manner  and  by 
the  means  already  mentioned. 

By  a  deed  bearing  date  the  13th  November,  1850,  made 
between  the  said  W.  Anderton  of  the  one  part,  and  John 
Swindells  and  John  Williams  of  the  other  part,  the  said 
W.  Anderton  did  demise  and  lease  unto  the  sud  J.  Swm- 
dells  and  J.  Williams  a  piece  of  land  (therein  described), 
together  with  the  ways,  waters,  watercourses,  liberties,  ease- 
ments and  appurtenances  to  the  same  belonging  (eioept  all 
mines  of  coal) :  habendum  for  the  term  of  999  years  fix)m 
the  date  of  the  deed :  subject  nevertheless  to  the  said  deeds 
of  the  1st  January  1823,  and  1st  Januaiy,  1847. 

In  the  same  year  (1850)  Swindells  and  Williams,  the 
lessees  named  in  the  deed  of  the  13th  November,  1850, 
erected  some  chemical  works  upon  the  piece  of  land  de- 
mised by  that  deed,  from  which  works  a  quantity  of  water 
containing  some  muriatic  acid  was  carried,  by  means  of  a 
drain,  into  the  Ince  Hall  Canal  The  muriatic  acid  so  sent 
into  the  Ince  Hall  Canal  during  the  time  that  Swindells 
and  Williams  occupied  the  said  chemical  works  was  not 
found  to  do  any  injury  to  the  plaintifis'  Engine  Pit  engine. 


Laimo. 
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Id  the  year  1853,  the  defendant  became  and  has  ever       1857. 
since  been  the  tenant  of  the  said  chemical  works.     He      )^     ' 

Whalet 

commenced  working  them  on  the  9th  July  in  that  year,  ^  v. 
and  has  ever  since  continued  to  use  them  for  the  purpose 
of  making  soda  ash,  muriatic  acid  and  bleaching  liquor. 
Owing  to  the  manner  in  which  the  defendant  carried  on 
his  manufactory,  a  good  deal  more  muriatic  acid  found  its 
way  from  the  said  chemical  works  into  the  Ince  Hall 
Canal  after  his  tenancy  commenced  than  had  been  the 
case  previously,  and  upon  several  occasions  the  quantity 
was  so  great  that  the  water  in  the  luce  Hall  Canal  by 
reason  thereof  injured  the  machinery  and  boilers  of  the 
plaintiffs^  said  engine,  which  was  then  so  as  aforesaid 
supplied  with  the  said  water.  The  plaintiflfs  in  consequence 
discontinued  feeding  the  engine  with  the  water  obtained 
from  the  Ince  Hall  Canal,  and  commenced  feeding  it  with 
water  obtained,  by  means  of  pipes,  from  the  plaintiffs'  own 
cut  or  canal. 

The  questions  for  the  opinion  of  the  Court  are : 
First,  whether,  upon  the  facts  stated,  the  verdict  upon 
the  issue  joined  on  the  second  plea  ought  to  be  found  for 
the  plainti£b  or  the  defendant  If  for  the  defendant,  the 
second  question  is,  whether  or  not  the  plaintifis  are  entitled 
to  judgment  notwithstanding  such  verdict,  on  the  ground 
that  the  second  plea  is  bad  in  substance :  but  if  for  the 
plaintiflb,  the  second  question  is  whether  or  not  the  judg- 
ment should  be  arrested  on  the  ground  that  the  declaration 
is  bad  in  substance. 

MUward  (  Watson  with  him)  argued  for  the  plainti£b  in 
Hilary  Vacation  1856,  (February  11th).— The  plaintifis 
are  entitled,  as  against  the  defendant,  to  the  use  of  the 
water  of  the  Ince  Hall  Canal  in  an  unpolluted  state. 
First  they  have  a  right  uuder  the  indenture  of  the  1st 
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January,  1823,  whereby  the  owner  of  the  aoil  granted  to 
them  full  power  and  authority  *'  to  make  dams  and 
reservoirs,  and  to  collect  water  therein  to  woik  their 
engines  ;**  *'  and  to  have  and  use,  so  fieur  as  might  be 
necessary,  all  waters  or  watercourses  belonging  to  the  said 
lands.**  Secondly,  the  plaintifis  have  a  right  to  the  use 
of  the  water,  under  the  licence  granted  to  them  by  the 
Ince  Hall  Coal  and  Canal  Company.  Thirdly,  they  are 
entitled  by  reason  of  possession,  as  against  a  wrong-doer. 
In  Mason  ▼.  HiU{d)  Lord  Denman  C.  J.  in  delivering  the 
judgment  of  the  Court  said : — **  The  position,  that  the  first 
occupant  of  running  water  for  a  beneficial  purpose,  has  a 
good  title  to  it,  is  perfectly  true  in  this  sense,  that  neither 
the  owner  of  the  land  below  can  pen  back  the  water,  nor 
the  owner  of  the  land  above  divert  it  to  his  prejudice.  In 
this,  as  in  other  cases  of  injury  to  real  property,  poasesnon 
is  a  good  title  as  against  a  wrong-doer ;  and  the  owner  of 
the  land  who  applies  the  stream  that  runs  through  it,  to 
the  use  of  a  mill  newly  erected,  or  other  purposes,  if  the 
stream  is  diverted  or  obstructed,  may  recover  for  the  conse- 
quential injury  to  the  mill:  The  Earl  of  RuJfkmd  v. 
Bowler  {by*  In  Magor  v.  Chadwick  (c),  the  Court  of 
Queen*s  Bench  held  that  the  law  of  watercourses  is  the 
same  whether  natural  or  artificial.  Though  that  doctrine 
was  not  approved  of  in  fFood  v.  fVintd  (d),  yet  the  observa- 
tions of  the  Court  as  to  Magor  v.  Chadwuk  apply  here,  viz. 
that  "  in  that  case  the  action  was  not  brought  against  the 
party  in  whose  land  the  artificial  watercourse  commenced, 
nor  any  one  claiming  under  him,  and  he  had  not  put  an 
end  to  it  by  altering  the  mode  of  working  his  mines ;  bat 
what  is  more  important,  the  action  was  not  brought  for 
abstracting,  but  for  fouling  the  water,  a  species  of  injuiy 

(a)  5  E.  &  Ad.  1.  (f)  11  A.  &  E.  571. 

(6)  Pftlmer,  290.  \d)  3  £xch.  748. 
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which  does  not  stand  on  the  same  footing;   for  though        1857. 
the  possessor  of  the  mine  might  stop  the  stream,  it  does      ^^"*-^ 
not  follow  that  he,  or  any  other,  could  pollute  it  whilst  it  v* 

Latvo. 

continued  to  run.  [AldersoTiy  B.,  referred  to  Noriham  v. 
Bmoden  (a).]  A  parol  licence  to  divert  water,  which  has 
been  acted  upon  by  the  person  to  whom  it  was  given  and 
expence  incurred  in  consequence,  is  irrevocable :  Liggim 
V.  Inge  (ft).  If  the  defendant,  instead  of  polluting  the 
water,  had  cut  away  the  bank,  so  that  it  was  prevented 
from  reaching  the  plaintiffs'  mine,  he  would  have  been 
liable  to  an  action.  The  plaintiffs'  title  is  good  against 
every  one  but  the  owners  of  the  canal. 

Aiherton  {ISndmarsh  with  him),  for  the  defendant. — 
First,  the  lessee  under  the  deed  of  the  Ist  January,  1847, 
had  no  power  to  construct  a  branch  canal  for  the  purpose 
of  navigation ;  therefore  the  construction  of  this  branch 
canal  was  a  wrongful  act.  But  assuming  that  it  was  not, 
the  plaintiffis  had  no  right  to  the  use  of  the  water.  The 
case  bears  no  analogy  to  that  of  a  chattel  injured  by  a 
person  while  in  the  hands  of  a  bailee.  Mere  possession  of 
a  chattel  is  sufficient  to  enable  a  bailee  to  maintain  an 
action  against  a  wrong-doer,  for  whilst  he  has  possession 
of  the  chattel,  his  title  is  as  complete  as  that  of  the  real 
owner.  But  in  order  to  bring  the  case  of  water  within 
that  principle,  it  ought  to  appear  that  the  water,  which  is 
the  subject-matter  of  complaint,  is  the  identical  water 
which  the  owner  allowed  the  party  complaining  to  take* 
The  right  of  a  riparian  owner  is  not  a  possessory  right 
until  he  has  appropriated  the  water.  [Martin^  B. — If  a 
person  allows  his  neighbour  to  water  his  cattle  in  his  pond, 
and  a  third  person  poisons  the  water  whereby  the  cattle 
(tf)  11  Exch.  70.  (h)  7  Bing.  682. 
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1857.       ^^^9  would  he  not  be  responsible?]    The  foaling  of  the 

^'^^^      water  was  not  wrong  as  against  the  plaintiflb;  for  they 

V.  had  no  title  to  the  water  at  the  tune  it  was  Ibnled;  and 

Laivo. 

the  allowing  foul  water  to  flow  into  their  pit  was  their 

own  act.     Suppose  the  defendant  had  diverted  the  water 

at  a  distance  from  the  plfuntifis'  pit,  would  they  have  had 

any  right  of  action  ?    A  person  seeking  to  recover  damages 

must  shew  that  he  has  a  legal  right ;  but  here  the  plaintift 

had  no  right  to  the  water  until  they  took  it,  and  befine 

they  did  so  the  water  was  fouled     It  is  the  same  as  if  the 

plaintift  had  fetched  the  foul  water  from  the  canal  in  a 

bucket  and  put  it  in  their  cistern. — Secondly,  the  plaintifi 

had  no  right  to  the  water  under  the  licence  from  Lancaster. 

That  licence  was  revoked  by  the  assignment  of  the  mines 

and  premises  comprised  in  the  deed  of  the  1st  January, 

1847,  to  the  Ince  Hall  Coal  Company.    The  case  does 

not  find  that  the  Company  were  aware  that  the  plaintift 

used  the  water  and  assented  to  it.     The  law  as  to  natural 

surface  streams  was  fully  considered  in  EmbreyY.  Owen(a\ 

but  it  has  little  application   to  this  case.     Arkmrighi  v. 

Gell{b)  and  Greatrex  v.  Hayward{c)  shew  that  the  kw 

is  not  the  same  with  respect  to  artificial  and  natural  water 

courses. — Thirdly,  the  declaration  is  bad  on  the  fiice  of  it 

Where  one  person  claims  a  benefit  finom  the  land  of  another, 

he  is  bound  to  shew  the  manner  in  which  he  dums  it: 

Hilton  V.  Whitehead  id). 

Cur-  mfe.  raft. 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwbll,  B. — We  are  of  opinion  judgment  should  bt 

(a)  6  Exeh.  363.  (e)  8  Excfa.  291. 

(A)  fi  M.  &  W.  203.  (d)  12  Q.  B.  734. 
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far  the  plaintiff,  though  not  without  considerable  doubt, 
arising  from  the  form  of  the  declaration,  the  ambiguity  of 
which  has  hitherto  prevented  our  coming  to  a  determination 
on  the  case. 

The  facts  material  to  be  mentioned  are,  that  the  plaintiff, 
by  permission  of  a  canal  company,  made  a  communication 
from  the  canal  to  his  own  premises,  by  which  water  got 
to  those  premises^  and  with  which  water  he  fed  his  boilers ; 
that  the  defendant  fouled  the  water  in  the  canal,  whereby 
the  water  as  it  came  into  the  plaintiflb'  premises  was  fouled, 
and  by  the  use  of  it  the  plaintiffs*  boilers  were  injured ; 
the  defendant  haTing  no  right  or  permission  to  do  this  from 
the  canal  owners. 

We  think  these  facts  establish  a  cause  of  action  in  the 
plaintiff  The  plaintiff  had,  by  permission  of  the  canal 
owners,  got  possession  of  a  certain  quantity  of  water, 
which  he  was  entitled  to  pump  up  from  his  cistern  or 
reservoir,  as  much  as  he  would  have  been  entitled  to  use 
it  if  he  had  taken  it  in  a  pail  or  bucket.  The  consequence 
of  his  doing  so,  that  is  of  emptying  his  cistern  or  reservoir, 
is  that  other  water  flows  in  from  the  canal  to  supply  its 
place.  This  water  the  defendant  has  fouled;  and  conse- 
quently by  his  act  foul  water  flows  into  the  plaintifls 
cbtem,  the  plaintiff  only  contributing  thereto  by  removing 
the  water  already  there ;  which,  as  we  have  said,  he  had  a 
clear  right  to  do.  This  being  without  justification  by  the 
defendant,  gives  the  plaintiff  a  cause  of  action. 

It  is  true  that  the  great  injury  the  plaintiff  sustuns,  is  by 
his  own  act  in  feeding  the  boilers  with  the  fouled  water ; 
but  he  was  not  bound  to  let  it  remain  in  hb  cistern,  and 
we  do  not  know  that  merely  pumping  it  away  would  have 
been  less  costly  than  using  it  as  he  did.  Besides,  it  is  to 
be  observed,  there  is  no  question  on  the  plea  of  not  guilty 
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or  the  amoant  of  damages.  But  there  is  an  allegatioQ  in 
the  declaration^  traversed  by  the  defendant,  viz.  that  the 
water  "  ought  to  flow  without  being  fouled  in  the  canaL" 
We  consider  this  to  mean,  not  an  assertion  of  title  in  the 
plaintiff,  but  that  the  defendant  had  no  right  to  fool  the 
water  there.  In  the  result  then,  we  think  the  declaration 
good,  and  the  all^ation  traversed  proved,  and  conseqoentlj 
give  judgment  for  the  plaintiff 

We  give  no  opinion  on  many  of  the  questions  discussed 
on  the  argument;   particularly  on  whether  the  plaintiff 
had  any  possessory  title  to  the  water  in  the  canal,  so  that  if 
the  defendant  had  stopped  its  flow  to  the  plaintiff,  or  if  the 
plaintiff,  in  order  to  get  the  water,  had  to  go  to  the  canal 
with  a  bucket  or  engine  and  draw  it  foul  firom  the  canal,  any 
action  would  have  been  maintainable.    Our  opinion  proA 
ceedsy  as  we  have  stated,  on  the  ground  that  the  defendant  I 
caused  ibul  water  to  flow  on  to  the  plaintifis'  premises 
without  right  to  do  so.     And  this  opinion  is  warranted  by 
the  cases  cited,  which  shew  that  though  there  may  be  no 
right  to  water,  there  may  be  a  right,  if  it  comes  or  is  sen^ 
to  have  it  come  or  sent  without  pollution. 

Judgment  ibr  the  pluntiffi 


The  following 
>en 
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18W. 

Glover  v.  Halkstt.  ji^  ^6. 

XjlCTION  for  money  paid. — ^Piea:  never  indebted. 

At  the  trial  before  ChanneU  B.,  at  the  Middlesex  nttings  b^"^"^,^^^^^ 
in  last  Trinity  Terra,  it  appeared  that  the  action  was  ^  ^  defend- 

•^  '  ^*^  ^  ant  was  held 

brought  to  recover  a  sum  of  money  paid  by  the  pbuntiflP  ^  require  a 

stamp  as  an 

to  the  landlord  of  the  defendant,  on  account  of  rent  due  agreement: 
from  him.    In  order  to  prove  that  the  money  was  paid  at  AcooS^  tcT 
the  defendant's  request,  the  plaintiff  tendered  in  evidence  defendant) 
the  following  document  given  to  the  defendant's  landlord,  ^^^^ 
which  was  unstamped-—  5"^.^*  ^, 

'^  I  will  be  bound 

^  August  2. — ^According  to  Mr.  Halkett*s  request,  the  for  till  next 
land  at  Blackfordsby  under  Mr.  instead,  I  will  be  bound  —Rent  482." 
for  till  next  Lady  Day.— Kent  48iL''— 

J.  Glovbr* 

It  was  objected  on  behalf  of  the  defendant,  that  the 
document  was  a  guarantee  and  not  admissible  in  evidence 
for  want  of  a  stamp.  The  learned  Judge  was  of  that 
opinion ;  and  nonsuited  the  plaintiff. 

J.  Walter  Smith  moved  to  set  aside  the  nonsuit  and  for  a 
new  trial  on  the  ground  of  the  improper  rejection  of  the 
evidence  (June  12th). — First,  the  document  in  question  is 
not  a  guarantee  within  the  meaning  of  the  4th  section  of 
the  Statute  of  Frauds.  It  is  not  addressed  to  Elstead,  nor 
does  it  purport  to  render  the  plaintiff  liable  to  him,  but  is  a 
mere  undertaking  by  the  plaintiff  to  be  answerable  for  rent, 
nqt  to  the  person  to  whom  it  is  due,  but  to  the  person  who  is 
liable  to  pny  it.  The  4th  section  pf  the  Statute  of  Frauds 
only  contemplates  promises  made  to  the  person  to  whom 
another  is   liable:    Eastwood  v.   Kenyan    (a).   Smith   on 

(a)  11  A.  &E.  438. 
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1857.       Contracts^  p.  86.    Secondly^  before  the  Mercantile  Law 
^2^^      Amendment  Act  1856,  (19  &  20  Vict  c.  97,)  this  doca- 
«•  ment  would  have  been  clearly  void  as  a  guarantee,  inasmuch 

as  no  consideration  is  expressed  on  the  face  of  it,  nor 
can  any  be  implied  from  its  terms,  as  in  NeuAtay  v. 
ArmUrong  (a).  Therefore,  before  that  Act,  it  would  have 
been  admissible  without  a  stamp  as  an  imperfect  guarantee. 
By  the  3rd  section  of  that  Act,  the  consideration  for  the 
promise  need  not  appear  in  writing,  but  it  must  neverthe- 
less be  proved*  The  eflPect  of  that  enactment  is^  not  to 
render  the  party  liable  without  proof  of  consideration,  but 
only  to  prevent  his  being  exempt  from  liability  because  the 
consideration  does  not  appear  on  the  fiice  of  the  instrument, 
either  expressly  or  by  necessary  inference.  The  document 
itself  does  not  constitute  an  entire  agreement,  but  the 
liability  depends  partly  on  it,  and  partly  on  evidence 
•aliunde.  Therefore,  if  a  stamp  is  necessary,  a  document 
which  would  be  admissible  without  a  stamp,  as  an  imperfect 
guarantee,  would  become  inadmissible  immediately  parol 
evidence  was  given  of  its  consideration.  It  is  only  as  an 
agreement  that  this  document  can  require  a  stamp ;  it  is 
not  a  perfect  agreement,  and  cannot  be  said  to  require  a 
stamp  merely  because  sect.  3  of  the  Act  renders  it  a  good 
guarantee  and  dispenses  with  the  necessity  of  its  being  a 
good  agreement — He  also  referred  to  Alexander  v.  Barker  {b\ 

Cur*  adv.  vuU. 

Channbll,  B.,  now  said. — This  was  a  motion  to  set 
aside  a  nonsuit  The  cause  was  tried  before  me  at  the 
sittings  in  last  term,  and  the  ground  of  the  application  was 
the  improper  rejection  of  evidence  tendered  on  behalf  of 
the  plaintiff     The  action  was  brought  to  recover  money 

(a)  6  Bing.  201.  (6)  2  C.  &  J.  183. 
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paid  by  the  plaintiff  on  account  of  rent  due  from  the 

defendant  to  his  landlord,  and  which  the  plaintiff  alleged 

that  he  had  become  liable  to  pay  under  the  document  v* 

Halkbtt. 

tendered  in  evidence.    That  document  appeared  to  me  a 
guarantee  rendering  the  plaintiff  liable  for  the  rent  to 
become  doe  from  the  defendant  up  to  a  day  named.    I 
thought  that  the  document  required  a  stamp,  and  after 
consulting  my  brother  Martin,  who  agreed  with  me,  I 
lejecned  it     My  ruling  was  objected  to  on  the  ground  that 
the  document  was  not   a  binding  agreement;   and   the 
principal  objection  urged  was,  that  if  the  document  was 
considered  with  reference  to  the  state  of  the  law  before  the 
passing  of  the  Mercantile  Law  Amendment  Act,  there  was 
no  sufficient  consideration  apparent  on  the  face  of  it,  so  as 
to  render  it  a  binding  guarantee.     It  was  also  argued,  that 
though   under  the   3rd  section  of  the   Mercantile  Law 
Amendment  Act,  a  guarantee  may  be  binding  notwith- 
standing the  consideration  does  not  appear  on  the  face  of 
it,  yet  the  consideration  must  still  be  proved,  and  that  the 
effect  of  that  section  is,  not  to  render  the  party  liable 
without  proof  of  consideration,  but  only  not  to  exempt  him 
from  liability  because  that  consideration  does  not  appear 
on  the  face  of  the'  instrument     Then  assuming  that  this 
document  was  signed  subsequently  to  the  passing  of  the 
Mercantile  Law  Amendment  Act,  it  was  contended  that  it 
did  not  of  itself  constitute  an  entire  agreement  or  shew 
any  liability  on  the  part  of  the  plaintiff,  but  that  such 
liability  must  be  established,  in  part  by  the  use  of  the 
document,  and  in  part  by  parol  evidence  of  consideration. 
The  Court  took  time  to  consider  whether  that  prevented 
the  necessity  of  having  the  document  stamped,  and  we  are 
of  opinion  that  the  objection  ought  not  to  prevail.    The 
ground  of  our  decision  is  based  on  the  authority  of  Rams- 
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1857.  baUam  y.  Martley  (a).  There  a  paper  was  tendered  in 
evidence,  and  it  was  objected  that  it  required  a  stamp. 
Thamgotty  C.  B^  ruled  that  it  ought  to  be  stamped,  and 
thereupon  directed  a  nonsuit  Best^  Setjt.,  applied  to  set 
amde  the  nonsuit  on  the  ground  that  the  paper  was  neither 
a  contrsct  nor  evidence  of  a  contract,  inasmuch  as  the  name 
of  one  of  the  contracting  parties^  the  lessor,  was  wanting  to 
it;  in  other  words,  that  there  was  an  oligection  tothe  contrsct 
as  a  valid  contnct  under  the  Statute  of  Frauds,  and  that 
therefore  it  did  not  require  a  stamp.  Lord  EUtmboraugh 
replied : — ^  It  may  not  be  evidence  of  the  whole  contrec^ 
but  it  is  evidence  of  a  material  part  If  a  necessaiy  part  in 
the  proof  of  the  contract,  I  think  that  it  ought  to  be  stamped." 
Danqrier,  J.,  said : — <*  This  may  not  be  such  a  memorandum 
of  the  contract  as  would  satisfy  the  Statute  of  Frauds,  but 
it  is  such  a  memorandum  of  the  flf;reement  as  requires  a 
stamp."  I  am  therefixe  of  opinion,  and  the  other  judges 
concurt  that  this  case  is  within  the  55  Gea  3,c.  184,Sched 
part  1,  **  Agreement " ;  and  that  the  document  required  a 
stamps  althou^  it  may  be  that  by  itself  it  is  not  a 
guarantee  within  the  meaning  of  the  4th  section  of  the 
Statute  of  Frauds.    There  will  therefine  be  no  rule. 


Role  refused. 


(a)  2  M.  &  SeL  445. 
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Crouch  v.  The  Great  WEaTERw  Railway  Company.        jwy7. 
X  HE  first  count  of  the  declaration  stated  that  the  de-  wiwre  goodt 

,  are  tendered 

fendants,  at  the  time  of  the  occurrences  hereinafter  men-  by  a  carrier  to 

,         -  the  oonsiffDee 

tioned,  were  common  earners  of  goods  for  hire  from  who  refaies  to 
London  to  Plymouth,  and  the  plaintiff,  heretofore,  to  wit,  ^e,  where- 
on, &c.,  delivered  to  the  defendants  as  snch  common  car*  JJ^JJ^^^dlll" 
riere  at  London  aforesaid,  and  they  receiYed  of  him  as  •j'^'^®!^' 
such,    a  parcel  contaiuing  goods  of  the  plainti£^  to  be  ^^  ^®  earner 
carried  by  them  from  London  to  Plymouth,  to  be  there  gooda  at  their 

place  of  detti- 

delivered  by  the  defendaots  for  the  plaintiff,  for  hire  and  nation,  at  leatt 
reward ;  yet  the  defendants,  although  a  ieasonal)Ie  time  for  able  time,  and 
that  purpose  has  elapsed,  have  not  carried  the  said  parcel  timeto await 
to  the  place  aforesaid,  and  there  delivered  the  said  parcel  ^l^f ^^^ 
for  the  plaintiff,  and  in  fact  by  their  carelessness  and  negli*  ^^"^brM?- 
gence,  while  the  said  parcel  was  in  their  possession  for  the  f^^'  ^ 
purpose  aforesaid,  the  said  parcel  of  goods,  being  of  great  •PSoA'eA.c.  B., 

ilfarltii,B.,and 

value,  became  and  was  lost  to  the  plaintiff. — There  was  Cftaim<a;B. ; 

-  Bnunwtu,  B*, 

also  a  count  in  trover.  distentiente. 

The  plaintiff 

delivered  in 

London,  to  the 

defendanta,  a  railway  Company,  a  P*rael  directed  to  the  plaintiff'a  aseiit  at  Plymouth.    The 

defendant!*  railway  terminatea  at  Bristol  from  whence  they  forwarded  the  parcel  to  Plymouth 

liy  the  Sooth  Beron  Railway.    The.  parcel  was  tendered  by  a  senrant  of  that  Company  to  the 

consignee  at  Plymoath  who  refosed  to  pay  the  amount  demanded  for  carriage,  whereupon  the 

aerrant  took  the  parcel  away.    The  next  day  the  consignee  went  to  the  ofice  of  the  South 

Devon  Railway  and  demanded  the  parcel  and  tendered  the  amount  of  carriage,  when  he  was 

told  that  the  parcel  had  been  returuM  to  London,  but  though  he  made  repeated  applications  at 

the  office  in  London,  the  parcel  never  was  delivered.    The  jury  having  found  that  the  tender 

was  made  within  a  reasonable  time  and  that  the  parcel  was  sent  back  to  London  before  a 

reasonable  time  had  elapsed.--- J9«U;  Per  PoOoek^Q.  B.,  ilforfM,  B.,  and  CkamuO,  B.,  that  the 

defendants  were  responsible  for  the  act  of  the  South  Devon  Companv.  aud  that  the  sending 

the  parcel  to  Loodonat  the  time  they  did,  followed  by  the  nondelivery  of  it  to  the  plaintiff,  upon 

or  subsequent  to  the  several  applications,  afforded  sufficient  evidence  of  a  breach  of  duty  by 

the  defendants  in  not  taking  care  of  the  parcel  for  the  plaintiff,  even  supposing  their  duty  gna 

carriere  ended  with  the  tender  of  the  goods.     BramwtO,  B.,  dissentiente. 

Per  Btammtilt  B.,  that  assuming  the  act  of  the  Sooth  Devon  Railway  Company  was  the 
defendanta*  act,  the  defendants  were  not  responsible,  inasmuch  as  tbev  had  performed  their 
doty  by  carrying  and  tendering  the  parcel,  and  that  upon  the  refusal  of  the  consignee  to  receive 
it,  the  defendants  had  a  right  to  send  it  back  to  Jiondon.— Also  that  the  deCsndants  were  not 
responsible  for  the  act  of  the  South  Devon  Railway  Company.  y        ^    . 
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1857.  Pleas. — First,  to  the  first  ooant:  That  die  pkdntiffdid 

V~'  "^      not  deliver,  nor  did  the  defendants  reoeWe,  a  parcel  to  be 
Cbouch  ^  ^  ■ 

••  carried  as  aforesaid. 

OftSAT 

WnnRv  Secondl jy  to  same  count :  That  defendants  deny  the  tmth 

of  the  breach  therein  alleged. 

Thirdly,  to  same  coont :  That  after  the  delivery  to  and 
receipt  by  the  defendants  of  the  sud  parcel  and  its  coo- 
tents^  they  duly  carried  and  caused  to  be  carried  the  same 
from  London  to  Plymouth,  according  to  their  duty  in  that 
behalf  and  they  there  were  always  ready  and  willing  to 
deliver  the  same  for  the  plaintiff,  and  tendered  and  offered 
and  caused  to  be  tendered  and  offered,  the  same  for  deli- 
very for  the  plaintiff  upon  payment  to  them   of  certun 
reasonable  hire  and  reward  due  and  payable  to  tbem,  to 
wit,  by  the  pUdntiff  for  and  in  respect  of  the  carriage  of  the 
said  parcel  and  its  contents  as  aforesaid,  of  all  which  the 
plaintiff  had  notice ;  but  the  plaintiff  at  all  times  wholly 
refused  to  pay  or  tender  the  amount  of  the  said  hire  and 
reward,  or  any  sum  of  money  whatever  in  respect  there<l^ 
nor  was  any  sum  ever  paid  or  tendered  In  >respect  thereof 
to  the  defendants,  wherefore  the  defendants   refijsed  to 
deliver,  and  did  not  deliver  the  said  parcel  and  its  contents 
for  the  plaintiff,  which  is  the  breach  complained  oil 
Foiirthly,  to  last  count:  Not  guil^. 
Fifthly,  to  same  count:  That  the  goods  were  not  the 
goods  of  the  plaintiff. 

The  plaintiff  joined  issue  on  the  first,  secondf  fourth  and 
fiflh  pleas. 

Replications  to  the  third  plea. — First :  the  plaintiff  takes 
issue  upon  the  third  plea.  Secondly:  that  afiter  the  said 
tender  and  offer  by  the  defendants  to  deliver  the  said 
parcel,  and  within  a  reasonable  time  then  next  following^ 
the  plaintiff  at  Plymouth  aforesaid  was  ready  and  willing  to 
receive  the  said  parcel,  and  offered  to  pay  to  the  defendants 
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tbe  said  hire  and  reward,  and  then  requested  the  defendants        1857. 
to  deliver  to  him  the  said  parcel  according  to  their  duty  in 


Cboucb 


Railway  Co. 


that  behalf,  but  the  defendants  refused  then  or  at  anv  other  «• 

time  to  deliver  the  same  at  Plymouth  aforesaid,  and  have  ^Westebn 
from  thence  hitherto  continually  refused,  neglected  and 
omitted  so  to  do,  and  discharged  the  plaintiff  from  ten- 
dering such  hire  and  reward  to  the  defendants,  and  by 
means  of  the  premises  the  said  parcel  has  become  and  is 
wholly  lost  to  the  plaintiff,  as  in  the  declaration  mentioned. 
— Issue  thereon. 

At  the  trial  before  Pollock,  C.  fi.  at  the  London  sittings 
after  last  Hilary  term,  the  following  facts  appeared. — The 
plaintiff,  who  was  a  carrier  in  London,  made  up  a  packed 
parcel  directed  to  an  agent  of  the  plaintiff  at  Plymouth 
named  Reynolds.  The  parcel  was  delivered  at  a  receiving 
office  of  the  defendants,  to  be  carried  to  Plymouth.  The 
defendants'  railway  terminates  at  Bristol,  from  whence  they 
forwarded  the  parcel  to  Exeter  by  the  Bristol  and  Exeter 
Railway,  and  from  Exeter  to  Plymouth  by  the  South 
Devon  Railway.  The  parcel  arrived  at  its  destination, 
and  was  taken  to  the  office  of  Reynolds  by  a  servant  of  the 
South  Devon  Railway  Company,  and  2s.  8d.  was  demanded 
for  its  carriage,  the  usual  charge  for  such  a  parcel  being 
Is.  6d.  The  servant  of  Reynolds  refused  to  pay  the  sum 
demanded,  but  offered  the  usual  charge,  which  the  servant 
of  the  South  Devon  Railway  Company  would  not  accept, 
and  took  away  the  parcel.  On  the  next  day  Reynolds's 
clerk  went  to  the  office  of  the  South  Devon  Railway  at 
Plymouth,  and  tendered  the  amount  demanded  tot  the 
carriage,  when  he  was  informed  that  the  parcel  had  been 
returned  to  London.  Repeated  applications  were  made  at 
the  defendants*  office  in  London,  but  the  parcel  could  not 
be  found. 

It  was  submitted  on   the  part  of   the  defendants  that, 

VOL.  II.— N.  8.  K    K  EXCU. 
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1857.       under  these  circumstanceSy  thej  were  not  liable.     The 
^^^      learned  Judge  was  of  opinion  that  the  defendants  ought 
not  to  have  sent  back  the  parcel  to  London  so  soon^  and  he 


Great 


Westekm     left  it  to  the  iury  to  say  whether  the  demand  and  tender 

Railway  Co.  /     "^  ^  .     .«.  i.    i 

were  made  within  a  reasonable  time  after  the  plaintiff  had 
refused  to  receive  the  parcel,  and  whether  the  parcel  had 
been  sent  back  before  the  expiration  of  a  reasonable  time. 
The  jury  found  both  questions  in  the  affirmative^  and  a 
verdict  was  entered  for  the  plaintiff,  leave  being  reserved 
to  the  defendants  to  move  to  enter  the  verdict  for  them. 

BoviU,  in  the  following  term,  obtained  a  rule  nisi  to 
enter  the  verdict  accordingly,  or  for  a  new  trial,  on 
the  grounds  that  the  defendants  having  carried  the 
parcel  and  tendered  it  at  Plymouth  to  the  consignee 
in  due  course,  and  he  having  refused  to  pay  the  amount 
of  the  carriage,  the  defendants  were  not  liable:  and 
that  there  was  no  duty  or  obligation  on  the  defendants 
or  the  South  Devon  Railway  Company,  to  keep  the 
parcel  at  Plymouth  after  the  consignee  had  refused  to  pay 
the  carriage;  and  that  if  the  act  of  sending  the  parcel  to 
London  was  wrongftd,  it  was  the  act  of  the  South  Devon 
Railway  Company,  and  the  defendants  are  not  liable  for 
that  act :  that  the  verdict  was  against  the  evidence  on  the 
question  left  to  the  jury  as  to  the  reasonableness  of  sending 
back  the  parcel  to  London. 

J.  Brown  shewed  cause  in  last  Easter  term  (May  5, 6).— 
The  defendants  were  not  justified  in  sending  back  the 
parcel  to  London,  but  were  bound  to  keep  it  at  Plymouth 
a  reasonable  time.  [Pollock^  C.  B.— Suppose  a  quantity  of 
fish  was  sent  by  railway  from  Plymouth  to  London  and  the 
consignee  refused  to  pay  the  amount  demanded  for  the 
carriage,  would  the  Company  be  justified  in  sending  it  back 
to  Plymouth  ?  Martin^  B. — Or  suppose  a  parcel  came  to 
a   person  who   had  not   money   enough   to  pay  for  the 
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carriage.      Bramwett,  B. — Here  there  was  a  peremptory        i867. 

and  final  refusal]     The  consignee  should  have  been  allowed       ^r"""'^^ 

...  .  Ceouoh 

an  opportunity  of  tendering,  within  a  reasonable  time  the  *• 

Gbeat 

amount  demanded.  The  defendants  had  no  ricrht  to  send  Weaterk 
back  the  parcel  to  London,  and  inflict  on  the  plaintiff  the 
penalty  of  double  carriage,  for  what  might  be  a  mere 
mistake  of  his  agent  in  calculating  the  charge.  The 
plaintiff  cannot  be  in  a  worse  situation  than  if  he  had 
wrongfully  placed  the  parcel  on  the  Company's  station  at 
Plymouth,  in  which  case  they  would  not  have  been  justified 
in  removing  it  to  a  distance :  Farsdick  v.  Collins  {a).  In 
Story  on  Bailments,  §  117,  it  is  said  with  reference  to  the 
place  where  the  restitution  of  a  deposit  is  to  be  made  "  If  a 
particular  place  is  agreed  on  between  the  parties,  that,  of 
course,  is  to  regulate  the  matter.  If  no  place  is  agreed  on, 
the  property  ought  to  be  restored  at  the  place  where  it  is 
found,  or  where  it  ought  to  be  kept  Depositum  eo  loco 
restUui  debet,  in  quo  sine  dolo  efus  est  apudguem  depositum  est ; 
ubi  vero  depositum  est,  nihil  interest  (&).  *  *  *  Much  must 
depend  upon  the  particular  circumstances  of  the  case,  and 
the  presumed  intention  of  the  parties.  It  cannot,  for  instance, 
be  presumed  that  a  depositor  could  intend  that  if  the 
depositary  removed  to  another  country,  he  should  carry  the 
deposit  with  him.*^  Here  the  Company  should  have  de- 
posited the  parcel  in  some  convenient  place,  near  to  the  place 
where  it  was  when  the  plaintiff's  agent  refused  to  receive 
it  The  carrying  it  back  to  London  was  a  conversion. 
In  Forsdick  v.  Collins  (a),  Lord  EUenborough  held  that  the 
removal  of  a  block  of  stone,  belonging  to  the  plaintiff,  from 
the  defendant's  land,  not  to  an  adjacent  place,  but  to  a 
distance,  was  a  conversion.  In  trespass  for  taking  goods, 
if  the  defendant  justifies  the  removal  of  them,  he  must 
plead  that  he  removed  them  to  a  small  and  convenient 

(a)  1  SUrk.  Rep.  173.  (6)  Dig.  Lib.  16,  tit  3, 1.  12,  s.  1. 

KK  2 
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1857.       distance.     [^BramwelU  B. — Suppose  a  consignee  says  that 

""T^    '      he  will  not  take  in  a  parcel,  has  the  carrier  any  duty 

«*•  towards  the  sender  ?    Is  he  bound  to  bring  back  the  parcel, 

Great 

Western     or  to  give  notice  to  the  sender  ?    Pollock^  C.  B. — ^In  ten- 
Railway  Co.    -     .         ,  ,  .  .  .  •       r       j 

denng  the  parcel  to  the  consignee,  the  earner  has  done 
what  he  contracted  to  do,  he  may  probably  not  know  where 
the  parcel  comes  from.]  At  least  he  is  bound  to  give  up 
the  parcel  if  it  is  demanded  by  the  sender,  and  the  money 
due  for  the  carriage  is  tendered.  [BramweUy  B. — Suppose 
this  was  a  parcel  containing  perishable  goods,  such  as  fish.] 
There  may  be  a  distinction  as  to  such  goods.  In  Bacon's 
Abridgment,  Tender,  H.  2,  it  is  said  **  if  a  tender  at  the  day, 
of  com  or  of  any  other  goods  of  a  perishable  nature,  be 
pleaded  with  a  reftisal,  there  is  no  need  to  plead  uneore prist ; 
for  as  such  goods  may  have  perished,  and  if  they  have  not 
as  it  might  have  been  an  expense  to  keep  them,  it  would  be 
hard  to  compel  a  party  to  be  ready  at  all  times  after  the 
tender  and  refusal  to  deliver  them,  (citing  Peytoe's  Case  (a) ). 
The  doctrine  of  that  case  seems  to  apply  to  all  kinds  of 
goods  that  are  bulky ;  for  there  must  always  be  an  expense 
in  finding  a  warehouse  for  such  goods."  Here  the  goods  were 
demanded  both  at  Plymouth  and  in  London.  It  was 
enough  if  the  plaintiff  was  ready  to  pay ;  it  was  not  neces- 
sary to  tender  the  money,  because  payment  was  to  be  con- 
current with  delivery.  The  South  Devon  Railway  Company 
were  the  agents  of  the  defendants  and  their  act  in  sending 
the  parcel  to  London  was  the  act  of  the  defendants. 

Bavill  and  Unthank,  in  support  of  the  rule. — Afier 
the  consignee  had  refused  to  receive  the  goods,  no  one  had 
a  right  to  call  on  the  defendants  to  keep  them.  If  goods 
are  lying  at  the  warehouse  of  a  railway  and  the  owner 
refused  to  take  them  away,  they  may  be  distrained  damage 

(a)  9  Rep.  79  ;  Co.  Litt.  207,  a. 
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feasant     The  risk  of  carriers  is  great,  and  the  plaintiff  had  1857. 

no  right,  by  refusing  to  pay,  to  impose  on  the  defendants  the  ^q"^!^ 
additional  duty  of  keeping  the  goods  at  Plymouth.  No  duty  »• 

can  arise  out  of  that  which  was  a  wroncful  act  on  the  part  Western 

^  1        1  .     .»    V     <n.  ^     1  Railway  Co. 

of  the  plaintiff.  In  Story  on  Bailments,  §  538,  it  is  said,  that 
"  As  soon  as  the  goods  have  arrived  at  their  proper  place  of 
destination,  and  are  deposited  there,  and  no  further  duty 
remains  to  be  done  by  the  carrier,  his  responsibility  as  such 
ceases."  In  section  541,  it  is  laid  down,  that  if  the  parties 
waive  the  custom  to  deliver  to  the  owner  at  the  place  of  desti- 
nation the  carrier  is  discharged  (a).  The  finding  is  insensible, 
unless  it  can  be  shewn  that  there  is  some  rule  of  law  which 
binds  the  carrier  to  keep  the  goods  after  the  refusal  of  the 
consignee  to  receive  them.  Under  such  circumstances,  a 
carrier  is  certainly  not  bound  to  send  the  goods  back  to  the 
consignor :  he  has  a  right  to  take  them  to  any  convenient 
place  of  deposit  he  thinks  fit,  and  leave  them  there.  Here 
the  Great  Western  Railway  Company  did  not  themselves 
carry  the  parcel  beyond  Bristol.  Suppose  it  had  been 
directed  to  a  person  living  a  few  miles  from  that  station, 
and  sent  to  his  house  by  a  common  carrier's  cart;  if 
payment  of  the  carriage  was  refused,  it  must  have  been 
brought  back  by  the  carrier  to  the  station  at  Bristol.  That 
is  exactly  what  was  done  here  by  the  South  Devon  Railway 
Company.  That  Company  would  of  course  take  the  parcel 
back  in  order  to  get  the  sum  due  for  carriage  from  the 
Great  Western  Railway  Company,  and  that  the  latter  Com- 
pany might  be  enabled  to  get  the  sum  due  to  them  from  the 
person  with  whom  they  contracted.  A  carrier  is  presumed  to 
make  the  contract  with  the  person  who  delivers  goods  to  be 
carried.  ^Pollack,  C.  B. — The  carrier  is  certainly  not  bound 
to  send  the  goods  back  again.]  The  Company  were  not  bound 
to  warehouse  the  parcel  at  Plymouth.     They  might  have 

(ci)  Strong  V.  Natalfy,  4  Bos.  &  P.  16. 
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1857.        taken  it  to  any  place  where  they  had  a  warehouse.    [Martin^ 

^^T^'"'^^      B. — Suppose  the  parcel  had  been  directed  to  a  poor  person 

V.  at  Plymouth,  who  had  not  the  money  to  pay  for  it  when  it 

Great 

Western  was  tendered  to  him,  would  it  have  been  reasonable  to 
send  it  back  to  London  at  once  ?]  The  plaintiff  should  have 
demanded  the  parcel  at  the  place  where  it  was.  A  refusal 
to  deliver  at  Plymouth  or  at  the  booking  office  where  it 
was  not,  was  no  conversion.  If  the  act  of  sending  the 
parcel  back  to  London  was  a  wrongful  act,  that  was  not  the 
act  of  the  defendant,  but  of  the  South  Devon  Railway 
Company. 

Cur.  ado.  vulL 

The   Court  having  difiered  in   opinion   the  following 
judgments  were  now  delivered. 

Channbll,  B. — ^The  declaration  in  this  case  contaios 
two  counts.  The  first  alleges  that  the  defendants  were 
common  carriers  of  goods  for  hire  from  London  to  Ply- 
mouth, that  the  plaintiff  delivered,  and  the  defendants 
received  a  parcel  of  goods  to  be  carried  fix>m  the  former 
place  to  the  latter,  and  that  the  defendants  had  not  carried 
to  Plymouth  and  there  delivered  the  said  parcel,  and  that  it 
was  lost.  The  second  count  was  in  trover  for  goods.  The 
pleas  to  the  first  count  were.  First :  That  the  plaintiff  did  not 
deliver  nor  did  defendants  receive  the  said  parcel  as  alleged. 
Secondly:  A  denial  of  the  truth  of  the  breach.  Thirdly: 
That  after  the  delivery  of  the  parcel  the  defendants  duly 
carried  it  to  Plymouth,  and  tendered  and  offered  it  to  the 
plaintiff  upon  payment  of  the  reasonable  hire  and  reward ;  but 
the  plaintiff  refused  to  pay,  whereupon  the  defendants  refused 
to  and  did  not  deliver  the  parcel.  To  the  count  in  trover 
the  pleas  were,  first.  Not  guilty;  and  secondly,  that  the 
goods  were  not  the  goods  of  the  plaintiff.     The  plaintiff 
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joioed  issue  upon  all  the  pleas,  and  for  a  second  replication        1857. 
to  the  third  plea  to  the  first  count,  replied  that  after  the      ^T'^'"'*^ 
tender  and  offer  by  the  defendants  to  deliver  the  parcel  and  «• 

Great 

within  a  reasonable  time  then  next  following,  the  plaintiff.  Western 
at  Plymouth,  was  ready  and  willing  to  receive  the  parcel 
and  offered  to  pay  the  defendants  the  said  hire  and  reward, 
and  requested  the  defendants  to  deliver  to  him  the  parcel ; 
but  the  defendants  refused  to  deliver  it,  and  continually 
afterwards  refused  and  omitted  to  deliver  it,  and  discharged 
the  plaintiff  from  tendering  the  hire  and  reward,  and  the 
parcel  has  become  and  is  lost. 

At  the  trial  before  the  Lord  Chief  Baron  at  the  sittings 
after  last  Hilary  Term,  the  following  appeared  to  be  the 
(acts  of  the  case. — The  plaintiff  was  a  collector  of  parcels 
in  London  for  transmission  to  the  country,  and  caused  to 
be  delivered  to  the  defendants  at  a  booking  office  in 
London,  where  the  defendants  had  an  agency,  a  parcel  of 
goods  to  be  carried  to  Plymouth.     The  ordinary  rate  for 
the  parcel  was  Is.  6d.,  but  after  its  delivery  to  the  defend- 
ants it  was  discovered  that  the  parcel  was  what  is  called 
a  packed  parcel,  and  50  per  cent,  additional,  viz.  9<f.,  was 
added,  making  the  charge  2s.  3d. ;  and  for  the  purpose 
of  this  case,  it  is  to  be  taken  that  2s.  Sd.  was  the  lawful 
charge.     The  parcel  arrived  at  Plymouth  on  the  28th,  and 
was  tendered  to  a  clerk  of  the  consignee,  who  objected  to 
the  amount  of  the  charge,  and  refused  to  pay  it.     The  clerk 
at  Plymouth  refused  to  deliver   the   parcel  without  pay- 
ment, and  said  he  would  send  it  back  to  London.     On  the 
following  day,  the  clerk  of  the  consignee,  was  dent  by  the 
consignor  for  the  parcel  with  directions  to  pay  the  sum 
demanded  under  protest  and  obtain  the  parcel,  but  the 
parcel  had  that  morning  been  sent  back  to  London.     The 
plaintiff  made  inquiry  at  the  booking  office  in  Loudon 
where  the  parcel  had  been  originally  delivered  and  also  of  a 
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1867.  clerk  at  the  defendants'  office  at  Paddington,  but  the  parcel 

V["^^  was  never  delivered  to  the  plaintiff  nor  could  any  account 

••  of  it  be  obtained,  and  the  pUdntiff  was  compelled  to  pay  to 

Westerit  the  owners  of  the  contents  their  value.   The  jury,  in  answer 

Railway  Ck). 

to  questions  left  to  them  by  the  Lord  Chief  Baron,  found 
that  the  tender  of  the  amount  of  the  carriage  and  the 
demand  of  the  parcel  were  made  by  the  consignee  on  the  29th 
and  within  a  reasonable  time  after  the  ofier  by  the  defend- 
ants on  the  28th  to  deliver  the  parcel :  thai  the  parcel  was 
sent  back  to  London  before  a  reasonable  time  had  elapsed, 
and  also  that  the  parcel  ought  not  to  have  been  sent  back  to 
London.  A  verdict  was  thereupon  entered  for  the  plaintiff 
for  the  value  of  the  parcel,  but  leave  was  given  to  the 
defendants  to  move  to  enter  a  verdict  for  them.  A  rule  to 
that  effect  was  granted,  and  which  has  been  aigued.  I 
regret  that  we  are  not  all  agreed  in  opinion  as  to  the 
proper  judgment  to  be  given  in  this  case.  That  which  I 
am  about  to  deliver  is  to  be  considered  as  the  judgment  of 
my  brother  Martin  and  myself,  and  we  are  of  opinion  that 
the  rule  which  was  obtained  by  the  defendants  to  set  aside 
the  verdict  for  the  plaintiff  and  enter  it  for  the  defendants, 
or  for  a  new  trial,  ought  to  be  discharged. 

With  respect  to  the  first  count  of  the  declaration,  it  was 
contended  on  the  part  of  the  defendants  that  by  the  tender 
on  the  28th  to  the  clerk  of  the  consignee,  and  the  refiual  of 
the  latter  to  accept  the  parcel  and  pay  for  the  carriage,  the 
duty  of  the  defendants  as  carriers  was  at  an  end,  and  that  they 
were  entitled  to  have  the  verdict  on  the  second  issue  entered 
for  them,  and  that  being  so  entitled,  the  issues  arising  out  of 
the  third  plea  were,  except  as  regards  costs,  immateriaL  We 
do  not  at  all  doubt  that  the  tender  of  the  parcel  properly 
pleaded,  and  not  avoided  by  a  subsequent  demand,  would 
afford  a  valid  defence  in  an  action  against  the  defendants 
founded  on  their  duty  as  carriers ;  but  the  question  is  as 
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to  their  right  to  the  verdict  on  the  second  issue.    It  was        1857. 
open  to  the  defendants  either  to  deliver  the  parcel  and      ^T^"^ 

^  ^  Crouch 

afterwards  sue  for  the  carriage,  or  to  detain  the  parcel  in  »• 

respect  of  their  lien  for  the  carriage.  They  must  be  taken  Weste&n 
to  have  elected  to  retain  the  parcel  for  their  lien,  and  to 
have  done  so  as  carriers.  We  think  the  issue  on  the  second 
plea  raises  the  question  of  the  delivery  of  the  parcel,  in 
other  words,  the  performance  by  the  defendants  of  their 
contract,  but  the  tender  seems  to  us  to  amount  only  to 
an  excuse  for  non-delivery.  We  are  therefore  of  opinion 
that  the  defendants  are  not  entitled  to  a  verdict  on  the 
second  issue,  and  that  all  the  issues  on  the  first  count, 
except  that  upon  the  first  replication  to  the  defendants' 
third  plea,  have  been  properly  found  for  the  plaintiff. 
Even  supposing  this  not  to  be  so,  and  that  in  strictness 
the  duty  of  the  defendants,  as  carriers,  ended  with  the 
tender  of  the  parcel  on  the  28th,  and  the  refusal  of  the 
consignee  then  to  accept  it  and  pay  for  the  carriage,  it 
cannot  we  think  be  doubted  that  the  defendants  had 
another  duty  to  perform,  and  that  is,  it  was  their  duty  to 
take  care  of  the  goods  for  the  consignor,  who  in  this  case 
was  the  plaintiff;  and  that  this  duty  on  the  part  of  the 
defendants  was  one  springing  out  of  their  original  employ- 
ment as  carriers:  (See  Story  on  the  Law  of  Bailments, 
chap.  VI.,  p.  347,  sec.  545.  See  also  the  cases  collected  in 
the  Notes  to  Smith's  Leading  Cases,  vol.  i.,  p.  182,  4th  ed.) 
This  duty,  we  think,  called  upon  the  defendants  to  retain 
the  parcel  at  Plymouth,  its  place  of  destination,  at  least  for 
a  reasonable  time,  and  during  that  time  to  await  any  direc- 
tions fi'om,  if  not  to  communicate  with,  the  consignor.  The 
defendants  did  not  do  so,  and  it  seems  to  us  that  sending 
the  parcel  to  London  at  the  time  they  did,  followed  by  the 
non-delivery  of  the  parcel  to  the  plaintiff  upon  or  sub- 
sequently to  the  several  applications  made  for  it,  affords 
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1857.        8u£Scient  evidence  of  a  breach  of  duty  by  the  defendants  in 

^^^J^      not  taking  care  of  the  parcel  for  the  plaintiff,  even  snp- 

^•'  posing  their  duty  qtia  carriers  ended  with  the  tender  of 

Westsbh      the  goods  on  the  28th. 
Railway  Go. 

But  it  was  further  objected  that  trover  was  not  the 
proper  remedy,  and  upon  this  point,  if  it  be  necessary  to 
resort  to  the  count  in  trover,  the  case  is  not  free  from 
diflSculty.  The  parcel  no  doubt  was,  as  against  the  de- 
fendants, the  property  of  the  plaintiff.  What  passed  at 
Plymouth  on  the  29th,  when  the  defendants  refiised  to 
deliver  up  the  parcel  on  the  ground  that  it  had  been  sent 
to  London,  would  dispense,  we  think,  with  a  formal  tender 
of  the  sum  due  for  carriage.  But  it  is  said  the  demand 
then  made  of  the  parcel  and  the  refusal  to  deliver  it,  the 
goods  not  being  there,  would  not  amount  to  a  conversion. 
Still  all  the  facts,  coupled  with  the  finding  of  the  jury,  may 
be  looked  to,  and  we  think  the  sending  the  parcel  to  Lon- 
don, instead  of  keeping  it  at  Plymouth  for  a  reasonable 
time,  and  the  non-delivery  to  the  plaintiff  upon  or  after 
the  application  mentioned,  warranted  the  jury  in  finding, 
as  they  have  done,  a  conversion  by  the  defendants  of  the 
plaintiff's  goods.  The  objection  made  at  the  trial  was 
that  the  defendants  were  not  liable  at  all.  We  entertain 
no  doubt  that,  upon  the  facts  proved,  and  a  declaration 
properly  finmed  as  for  a  negligent  loss,  the  defendants  would 
be  liable,  and  had  the  objection  as  to  the  inapplicability  of 
the  count  in  trover  been  distinctly  taken  at  the  trial,  the 
pleadings  might  and  probably  would  have  been  amended. 

Another  objection  was  made,  not  upon  anything  which 
appeared  in  evidence  at  the  trial,  but  upon  what  we  know 
to  be  the  fact  The  defendants  are  owners  of  the  railway 
fi'om  London  to  Bristol  only,  and  another  Railway  Com- 
pany, viz.  The  South  Devon,  are  the  owners  of  the  railway 
which  terminates  at  Plymouth ;  and  it  was  argued  that  the 
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defendants  were  not  responsible  for  the  conduct  of  the  1857. 

clerk  of  the  South  Devon  Company  in  sendine  back  the  ^T"^^^^ 

parcel.     There  was  no  evidence  given  of  this  at  the  trial ;  v- 

but  in  reality  the  truth  is  so ;  and  if  it  affected  our  judg-  Westerk 

Railway  Co. 

ment  upon  the  question  in  controversy,  we  would  endeavour 
to  give  defendants  the  benefit  of  it  by  a  new  trial.  But 
we  think  that  the  defendants  are  responsible  for  the  act  of 
the  clerk  at  Plymouth.  We  adhere  to  the  judgments  of 
this  Court  in  Muschamp  v.  The  Lancaster  and  Prestcn 
Railway  Company  (a)^  and  Scotham  v.  The  South  Stafford- 
shire Railway  Company  (5). 

In  our  opinion  if  a  carrier  contracts  to  convey  to  and 
deliver  goods  at  a  particular  place,  his  duty  at  that  place  is 
precisely  the  same  whether  his  own  conveyance  goes  the 
entire  way,  or  stops  short  at  an  intermediate  place  and  the 
goods  are  conveyed  on  by  another  carrier;  and  that  this 
carrier,  or  his  clerk  or  agent  at  the  place  of  destination,  is 
the  agent  of  the  original  carrier  for  all  purposes  connected 
with  the  conveyance  and  delivery  and  dealing  with  the 
goods,  to  the  same  extent  as  his  own  clerk  would  have 
been  at  the  place  where  his  own  conveyance  stops  with 
regard  to  goods  to  be  there  delivered ;  or,  in  this  particular 
case,  that  the  clerk  of  the  South  Devon  Company  was,  in 
respect  of  the  parcel  in  question,  the  agent  of  the  defend- 
ants, to  the  same  extent  as  their  own  clerk  at  Bristol  would 
have  been  had  the  parcel  been  deliverable  there.  Any 
other  view  of  the  law  would,  in  our  opinion,  lead  to 
great  uncertainty  and  confusion  in  common  and  ordinary 
matters  of  business  of  very  frequent,  not  to  say  of  every  day 
occurrence.  It  was  suggested  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  in  Collins  v.  The  Bristol  and 
Exeter  Railway  Company  (c)  was  at  variance  with  the  cases 

(a)  8  M.  &  W.  421.  (6)  8  Exch.  341. 

(c)  1  H.  &  N.  617. 
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1867.        before  mentioned.     We   have  referred  to  it  and  do  not 
think  it  is,  and  we  consider  them  to  have  been  rightly 


Crouch 


9'  decided.     Upon  the  whole  we  are  of  opinion  that  the  nile 

Great  .  ^  ^    , 

Western  obtained  by  the  defendants  ought  to  be  discharged,  except 
as  to  the  issue  joined  on  the  first  replication  to  the  third  plea. 
I  have  stated  that  the  judgment  just  delivered  is  to  be 
considered  as  that  of  mj  Brother  Martin  and  myself;  but 
I  am  authorized  to  add  that  the  Lord  Chief  Baron  concurs 
in  the  result  at  which  we  have  arrived. 

Bramwell,  B.— The  facts  of  this  case  are  as  follows:— 
The  plaintiff,  living  in  London,  sent  fix>m  London  a  parcel 
bj  the  defendants  directed  to  '<  Reynolds,  Plymouth.*'  The 
parcel  was  duly  taken  and  tendered  at  the  house  of  Rey- 
nolds to  a  person  there  and  a  sum  demanded  for  its  carriage, 
which  sum,  it  is  agreed  for  the  purposes  of  this  case,  was 
properly  charged.  Payment  of  this  sum  was  refused,  on  which 
the  railway  porter  retained  the  parcel,  saying  it  would  be 
returned  to  London.  This  was  about  two  o'clock  in  the 
day.  Next  morning,  at  eight,  the  parcel  was  returned  to 
London.  The  person  to  whom  the  parcel  was  directed  was 
an  agent  of  the  plaintiff.  The  defendants'  line  extends  to 
Bristol ;  the  rest  of  the  distance  to  Plymouth  is  made  up  by 
two  railways;  one  only,  the  South  Devon,  was  mentioned 
on  the  argument,  which  has  its  terminus  at  Plymouth,  by 
whose  servant  the  parcel  was  tendered,  and  afterwards 
returned  to  London  to  the  defendants. 

I  am  of  opinion  that  the  defendants  are  entitled  to  judg^ 
ment.  They  undertook  to  deliver  or  tender  the  parcel  at 
**  Reynolds,  Plymouth."  They  did  so,  and  having  a  lien  fi>r 
its  carriage,  they  were  entitled  to  retain  it  on  refiisal  to  pay 
that  carriage;  and  it  is  impossible  to  say  that  as  carriers 
they  were  bound  to  do  anything  more ;  in  other  words,  they 
had  carried  and  tendered  to  deliver,  and  had  no  other  further 
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duty  of  carrying  or  delivering  to  perform.     Then,  had  they  1867. 

any  other  duty,  or  have  they  done  any  wrong  independent  ^T"^''^^ 

of  their  contract  to  carry  ?   Now  they  might,  if  they  pleased,  »• 

have  delivered  the  parcel  without  payment  of  the  carriage.  Western 

J    ,    .         ,      .  ,  ,     .  ,  .  Railway  Co. 

and  their  only  nght  to  retain  it  was  to  secure  that  carnage, 
and  that  right,  no  doubt,  they  must  be  bound  to  exercise 
with  due  regard  to  the  interests  of  the  sender  of  the  parcel 
or  owner  of  the  property.  It  is  said  they  had  no  right 
to  send  the  parcel  back  to  London,  or  at  all  events  not  till 
a  reasonable  time  had  elapsed ;  and  the  jury  have  found,  as 
facts,  that  the  parcel  ought  not  to  have  been  sent  back 
to  London,  and  that  a  reasonable  time  for  so  doing  had  not 
elapsed  when  it  was  done.  As  to  the  first  part  of  this 
finding,  I  do  not  attempt  to  guess  what  the  jury  really  meant, 
but  the  only  thing  they  could  legally  mean  is,  that  the  facts 
were  such  that  in  reference  to  some  rule  of  law  the  parcel 
ought  not  to  have  been  sent  bacL  But  I  know  no  such 
rule.  I  am  at  a  loss  to  see  why  the  parcel  might  not  be 
sent  back  to  London  whence  it  came.  It  is  to  be  borne 
in  mind  that  the  refiisal  to  pay  its  carriage  and  take  it 
was  peremptory  and  final ;  no  time  for  consideration  was 
requested.  Then  why  were  not  the  defendants  to  keep  the 
parcel  in  London?  Suppose  a  carrier  by  common  road  fix)m 
A.  to  B.  passes  through  X.  Y.  and  Z.,  if  a  parcel  is  refused 
at  X*  must  he  leave  it  in  charge  of  some  one  there  or  take 
it  on  to  B.  and  leave  it,  or  take  it  back  to  A. ;  or  suppose  he 
makes  a  round  beginning  and  ending  at  A.  I  not  only 
think  the  defendants  had  a  right  to  bring  the  parcel  back  to 
London,  but  I  think  it  was  rather  their  duty  to  do  so ;  for 
upon  refiisal  of  the  carriage  they  were  entitled  to  sue  the 
sender  for  it ;  and  had  they  detnanded  it  of  him,  and  he  paid 
them,  he  would  have  been  entitled  to  the  parcel,  but  as  he 
resided  in  London,  and  sent  the  parcel  fi*om  London,  it  was 
right,  or  at  least  not  wrong,  that  the  parcel  should  be  there. 
A  great  deal  was  said  about  returning  a  basket  of  fish 
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sent  from  the  sea  side  to  London.     But  if  the  London 
consignee  will  not  take  it,  I  see  no  advantage  in  its  spoiling 
V.  there  rather  than  at  the  port  it  started  from.     But  surely 

Grvat 

Wbstekn  the  difficulty  maj  be  retorted.  If  any  one  sent  fish,  game, 
or  fruit  which  was  refused,  and  which  would  have  a  chance 
of  being  good  if  returned  to  the  sender,  he  might  well 
complain  if  it  was  not;  and  I  ask  those  who  deny  the  right 
to  send  a  refused  parcel  back  to  where  it  came  from,  or  to  a 
warehouse  convenient  to  the  carrier,  to  lay  down  some  rule 
as  to  what  ought  to  be  done  with  it  Is  the  carrier  bound 
to  keep  it  at  its  place  of  destination  ?  If  so,  why?  If  not, 
where  is  he  bound  to  keep  it  in  preference  to  where  it 
came  from. 

But  it  was  urged  that  the  jury  had  found  that  the  parcel 
was  sent  back  before  a  reasonable  time  had  elapsed.  But 
reasonable  for  or  with  reference  to  what?  As  I  have  ob- 
served, the  refusal  to  pay  the  carriage  and  take  the  parcel 
was  absolute.  It  must  mean  therefore  that  Reynolds  bad 
not  had  a  reasonable  time  to  change  his  mind.  That  the 
defendants  had  not  given  him  a  reasonable  time  to  do  what 
he  had  said  he  would  not  do.  It  seems  to  me  then  that 
these  findings  by  the  jury  are  unmeaning,  and  that  the 
defendants  had  a  right  to  return  the  parcel  to  London,  and 
hold  it  there  to  secure  their  lien,  on  the  peremptory  and 
absolute  refusal  by  Reynolds  to  pay  for  its  carriage.  I  do 
not  at  all  dissent  from  the  doctrine  in  1  Smith  Lead.  Cas. 
182,  **when  goods  have  arrived  at  the  end  of  the  transit 
the  carrier  is  bound  to  keep  them  a  reasonable  time  for  the 
owner."  But  that  means  where  it  is  no  part  of  their  duty 
to  deliver.  That  appears  from  the  judgment  of  BuUer^  J., 
in  the  case  cited.  It  is  clear  there  was  no  such  dut^  in  the 
defendants  here,  as  they  might  have  delivered  the  parcel 
to  Reynolds  at  once. 

I  do  not  like  to  multiply  distinctions,  but  the  case  is 
made  stronger  by  the  fact  that  the  last  part  of  the  carrying 
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waa  performed  by  the  South  Devon  Company.     I  know,  1867. 

of  course,  that  the  defendants  are  responsible  for  them  in  ^^^' 
the  sense  that  the  defendants  undertook  the  whole  carriage,  «- 

but  the  South  Devon  Company  had  clearly  a  right  to  return  Wnrrs&H 

-  Railway  Co* 

the  parcel  to  the  defendants  and  demand  their  chaiges,  and 
of  course  to  return  the  parcel  and  debit  the  defendants  in 
account;  and  the  defendants  could  have  no  station  or  place 
at  Plymouth,  as  that  would  be  ultra  vires.  The  return 
therefore  must  be  to  the  defendants,  and  I  suppose  it  will 
not  be  said  that  the  parcel  might  have  been  kept  and 
warehoused  by  them  at  Bristol,  but  not  at  London.  More- 
over, if  returning  the  parcel  to  London  was  a  tortious 
dealing  with  the  plaintiff's  property,  it  was  the  act  not  of 
the  defendants,  but  of  the  South  Devon  Company,  and  it 
is  in  vain  to  say  it  was  adopted  by  the  defendants,  for 
nothing  was  shewn,  except  that  when  the  parcel  was  de- 
livered to  them  by  the  South  Devon  Company,  they,  the 
defendants,  took  it  I  desire  not  to  be  understood  as  dis- 
senting from  Muschamp  v.  The  Lancaster  Railway  Com- 
pany (a):  I  entirely  agree  with  it.  As  to  the  case  of 
Scotkam  V.  The  South  Staffordshire  Railway  Company  (&), 
I  reserve  to  myself  the  right  to  question  its  correctness  on 
a  fitting  occasion.  It  does  not  however  militate  with  the 
opinion  now  expressed,  viz.,  that  a  tortious  conversion  by 
the  South  Devon  Company  was  not  a  conversion  by  the 
defendants. 

I  have  hitherto  considered  the  question  independently  of 
the  pleadings,  but  the  case  must  be  decided  by  them.  The 
first  count  states  that  the  defendants  were  common  carriers, 
that  the  plaintiff  gave  them  goods  to  carry  and  deliver:  and 
the  breach  of  duty  is  that  the  defendants  did  not  carry  and 
deliver.  I  think  the  first  and  second  pleas  cannot  be  found 
for  the  plaintiff,  the  second  plea  being  a  plea  of  performance. 
The  third  plea,  however,  sets  forth  the  tender  of  the  parcel 

(a)  8  M.  &  W.  421.  (b)  8  Exch.  341. 
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1867.        ^^^  ^6  refusal  of  payment  of  the  carriage,  by  way  of  con- 

^T""^*"^^      fessioD  and  ayoidance.     The  replication  to  that  is  a  clear 
Crouch  '^ 

«•  departure,  for  it  sets  up  a  different  breach,  viz.,  a  refusal  to 

Great 

Westerm  deliver  the  parcel  on  a  tender  of  the  carriage,  to  secure 
which  the  defendants  were  keepers  of  the  parcel  after  the 
first  offer  to  deliver  the  parcel  by  the  defendants.  But  I 
think  also  it  is  not  proved,  for  the  allegation  that  the 
plaintiff  tendered  the  carriage  within  a  reasonable  time, 
and  that  the  defendants  refused  to  deliver  the  parcel  is  only 
sensible  on  the  supposition  that  it  means  that  the  tender  was 
made  while  the  parcel  was  still  there,  which  is  not  true. 
Moreover,  it  is  not  true  that  the  parcel  was  thereby  lost. 

As  to  the  ooiint  for  a  conversion.  I  think  there  was  no 
tortious  dealing  with  the  parcel;  that  if  there  was,  and  the 
defendants  are  responsible  for  it,  it  was  not  a  conversion. 
On  the  last  point  I  must  confess  my  inability  to  lay  down 
any  rule'as  to  what  that  unfortunate  expression  does  or  does 
not  extend  to.  But  it  seems  absurd  to  say  that  aperson  having 
a  lien  on  a  chattel  converts  it  to  his  own  use  by  keeping  it 
in  one  place  rather  than  in  another,  or  by  sending  it  away 
from  a  place  sooner  than  he  ought,  when  he  never  at  any 
time  claims  any  other  or  greater  right  than  what  he  sup- 
poses is  derived  from  his  lien :  (See  Heald  v.  Carey  (a)  per 
Matde,  J.)  It  really  cannot  be  pretended  there  was  any 
refusal  by  the  defendants  to  deliver  the  parcel  to  the  plain- 
tiff, except  at  Plymouth ;  and  as  it  was  not  there,  that  was 
no  conversion.  There  was  no  other  demand,  no  other 
refusal,  and  no]tender  of  the  sum  due  to  the  defendants. 

For  these  reasons  I  am  of  opinion  that  the  defendants 
are  entitled  to  judgment 

Rule  absolute  to  enter  the  verdict  for  the 
defendant  on  the  issue  joined  on  the  first 
replication  to  the  third  plea,  and  nile  dis- 
chai]ged  as  to  the  residue. 
,J  (a)  11  C.B.  977,993. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer. )    * 

Llbwblltn  and  OtheiB  w.  Thb  Company  op  PftoPRiBTORs      Jimt  20. 
OP  THB  Swansea  Canal  Navigation. 

HORROR  on  the  judgment  of  the  Court  of  Exchequer  for  Bj  a  Ctiul 
the  defendants  (a).     The  case  was  ai^ued  (&)  (June  19)  by  defendants 

were  bound 
to  make  a 

Fkipson,  for  the  plaintifis. — No  question  arises  as  to  what  ^^\^1^^' 
is  waste  water;  but  the  only  question  is,  what  is  the  proper  ^^  A**^^ 
construction  of  the  indenture  of  the  1st  July,  1845.     By  ofdischaring 

.  1       Ai  1       *^^  superfluous 

that  indenture,  the  Company  are  to  be  at  liberty  to  take  water  into  a 

•  11  1     1     1         jt         1  i*  reservoir  for 

toe   water  at>ove  the  seventh  lock  *'for  the  purpose  of  the  benefit 
maintaining  the  navigation  of  the  canal  below  the  seventh  ^Jpjl^d^ 

the  plaintiffs. 
The  defendants  in  compliance  with  the  re(^uirements  of  the  Act,  erected  the  weir  above  the 
seventh  lock.  In  1844  more  water  was  required  for  the  nayigation  below  the  seventh  lock  than 
passed  throuf^h  the  seventh  lock  when  the  sluices  were  opened  for  the  passage  of  boau  through 
the  lock.  The  defendants  to  supply  the  deficiency  let  water  down  from  above  the  seventh  lock, 
to  maintun  the  water  at  such  level  as  was  required  for  the  navigation  below  it.  The  plaintifis 
then  filed  a  bill  in  equity  to  restrain  tiiem  from  so  letting  down  the  water.  The  suit  was  com- 
promised bv  an  indenture  which  provided  "that  the  defendants  might  take  and  use,  whenever 
they  shoala  think  it  necessary  or  eipedient  for  maintaining  the  navigation  of  the  canal  below  the 
seventh  lock,  so  much  of  the  water  of  the  canal  as  thev  ^ould  consider  necessanr  or  expedient  for 
that  purpose,  subject  to  a  weekly  rent  of  102i  for  each  and  any  week  or  part  of  a  week  in  which 
the  water  above  the  seventh  lock  should  be  taken  or  used  bv  the  defendants  for  the  purposes 
above  mentioned.'* — On  two  occasions  boats,  having  pasted  throuffh  the  seventh  lock  sunk ;  in 
order  to  raise  them  the  defendants  emptied  the  lock  and  the  part  of  the  canal  immedistely  below 
the  seventh  lock  and  then  having  emptied  the  boats,  refilled  the  canal  between  the  sixth  and 
seventh  locks  by  opening  the  sluices  and  letting  in  water  from  above.  On  another  occasiout 
the  water  having  bten  let  out  of  the  canal  between  the  seventh  and  sixth  locks,  for  the  purpose 
of  enabling  the  defendants  to  get  at  the  sixth  lock  to  repair  it,  the  defendants  afterwards  refilled 
that  part  of  the  canal  by  letting  water  down  from  above  the  seventh  lock. 

Held,  in  the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer),  that 
the  using  the  water  to  refill  the  canal  on  the  occasion  of  the  boats  having  sunk  was  not  taking 
or  using  the  water  **  for  the  purpose  of  maintaining  the  navigation  of  the  canal  below  the 
seventh  lock." 

Htld,  also  (reversing  the  judgment  of  the  Court  of  Exchequer),  that  the  using  the  water  to 
refill  the  canal  on  the  occasion  of  the  repairs  was  a  taking  or  using  the  water  **  for  the  purpose 
of  mapitaining  the  navigation  of  the  canal  below  the  seventh  lock." 

(a)  See  the  case,  1  H.  &N.  843.      ridge,  J^  CressweUy  J.,  Williams, 

(b)  BeforeCoeklmmyC.J.,Cole'      ^ ,yCrompton,  J.,  and  WiUes^  J. 
VOL.  II. — N.  8.  L  L  EXCH. 
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1857.        lock/'  subject  to  a  weekly  rent  of  lOi     Then,  what  is  the 
,  ^"^^^"^^      meaning  of  the  words  **  maintaining  the  navigation  of  the 

Llewellyn  °  o  o 

«•  canal "  ?    First,  the  refilling  the  canal  between  the  seventh 

Proprietors  , 

or  THE       and  sixth  locks,  after  the  water  had  been  let  out  for  the 

Canal  purpose  of  repairing  the  sixth  lock,  was  a  '*  maintaining 
.  ^^^  navigation  of  the  canal "  within  the  meaning  of  the 
indenture.  The  Company  let  out  the  water  for  their  own 
purposes,  and  it  was  as  necessary  that  the  canal  should  be 
refilled,  in  order  to  navigate  it;  as  if  the  deficiency  of 
water  had  arisen  firom  natural  causes.  Suppose  the  banks 
had  given  way  between  the  seventh  and  sixth  locks,  by 
which  the  water  flowed  out,  would  not  the  refilling  the 
canal  be  maintaining  the  navigation  ?  The  provision  that 
the  Company  may  once  a  year  let  out  the  water  firom  the 
canal,  for  the  purpose  of  cleansing  it  without  being  liable 
to  pay  rent,  so  that  the  time  occupied  in  refilling  does  not 
exceed  seventy-two  successive  hours,  shews  that  the  inten- 
tion was  that  they  should  pay  on  other  occasions.  The 
indenture  was  firamed  on  the  ground  of  the  claim  in  the 
plaintifis'  bill,  which  prayed  that  the  defendants  might  be 
restrained  fi-om  opening  the  sluices  of  the  seventh  lock, 
except  for  the  passage  of  boats,  but  the  majority  of  the 
Court  below  thought  that  the  prayer  of  the  bill  must  be 
read  in  connection  with  the  facts  stated,  and  that  such  a 
claim  was  unreasonable.  Secondly,  the  refilling  the  part 
of  the  canal  between  the  seventh  and  sixth  locks,  after  the 
water  was  taken  out  for  the  purpose  of  raising  the  sunken 
boats,  was  also  a  '^maintaining  the  navigation.'*  If  the 
boats  had  not  beto  raised,  the  navigation  of  the  river 
would  have  been  impeded.  The  intention  of  the  parties 
was,  that  whenever  the  mill-owners  were  deprived  of  the 
water,  the  rent  should  be  paid.  [TViUiams,  J, — Suppose 
the  water  was  lost  through  the  negligence  of  the  defendants 
servants  in  leaving  open  the  sluices?]     In  that  case  the 
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defendants  would  be  liable  to  an  actioDi  but  not  to  the 
rent  The  meaning  of  the  indenture  is,  that  the  defendants 
shall  not  take  the  water  at  all  otherwise  than  for  the  ordi-  „      *- 

Pbopbietobs 

nary  purposes  of  navigation,  except  on  payment  of  the  rent       or  the 

Canal 

Lusky  for  the  defendants. — The  plaintiflb  put  a  strained 
construction  on  the  deed.     At  the  time  it  was  made,  the 
parties  never  contemplated  that  the  defendants  should  be 
liable  to  pay  rent  under  circumstances  like  these.     The 
contest  was  whether  the  defendants  should  be  allowed  to 
bring  boats  up  the  canal  before  boats  came  down,  and  that 
was  the  whole  matter  for  which  the  parties  intended  to 
provide.     There  was  no  dispute  about  the  right  of  the 
Company  to  take  the  water,  in  order  to  refill  a  part  6f  the 
canal  when  emptied  for  the  purpose  of  repairs.     [Cress- 
welly  J.^^After  the  clause  empowering  the  Company  to 
take  as  much  water  as  necessary,  on  payment  of  the  rent, 
comes  the  proviso  that  they  may  once  a  year  let  out  the 
water  for  the  purpose  of  cleansing  the  canal,  without  pay- 
ment of  rent,  if  the  time  occupied  in  refilling  it  does  not 
exceed  seventy-two  successive  hours ;  therefore,  by  implica- 
tion, if  they  exceed  that  period  the  Company  must  pay, 
even  though  they  take  the  water  for  repairs:  that  shews 
that  those  occasions  would  have  been  within  the  clause 
except  for  the  proviso.]      The  Act  enables  the  Company 
to  repair,  making   compensation  to    the   mill-owners  for 
damage  thereby  done;  and  it  can  scarcely  be  supposed 
that  the  Company  would  have  bound  themselves  to  pay 
rent,  when  they  might  do  the  repairs  without  any  damage 
to  the  mill'H)wner8,  as,  for  instance,  in   the  night  time. 
[Colerufye,  3. — ^It  is  difiicult  to  understand  how  a  general 
right  to  repair  can  be  presumed  when  there  is  this  proviso.] 
The  letting  in  the  water  after  it  has  been  emptied  for  the 
purpose  of  repairs  is  not  a  '*  maintaining  the  navigation  N 
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in  its  ordinaiy  sense,  and  a  constructive  liability  cannot  be 
imposed  by  reason  of  the  proviso.     At  all  events,  the 
proviso  does  not  apply  to  the  two  occasions  on  which  the 
or  THB       boats  were  sunk.     The  boats  had  passed  into  the  seventh 

Swansea  "^ 

Canal  lock,  and  the  waste  of  water  was  occasioned  by  the  actual 
passage  of  the  boats  through  that  lock,  for,  in  order  to  effect 
that,  it  was  necessary  to  empty  and  refill  that  part  of  the 
canal. 

JPhipsan  replied. 

Cur*  adv.  vulL 

CocKBUBN,  C.  J.,  now  8aid.-^In  this  case  we  are  of 
opinion  that  the  judgment  of  the  Court  of  Exchequer  must 
be  reversed  so  fiu*  as  relates  to  the  \0h  claimed  with  reference 
to  the  repairs  of  the  sixth  lock,  and  upheld  so  fiur  as  relates 
to  the  two  sums  of  \0h  claimed  in  respect  of  the  water 
for  refilling  of  seventh   lock,  after  the  boat  which  had 
sunk  in  it  was  raised.    The  question  arises  upon  the  con- 
struction of  an  indenture  made  between  the  plaintifis  and 
the  proprietors  of  the  Swansea  Canal  Navigation,  with 
reference  to  the  water  in  the  river  Tawe.    The  canal  had 
been  constructed  under  the  authority  of  an  act  of  parlia- 
ment, which  required  a  weir  to  be  made  above  the  seventh 
lock,  for  the  benefit  of  the  plaintiffs,  who  were  mill-owners 
on  the  adjoining  stream.     Disputes  having  arisen,  in  the 
year  1844,  as  to  the  right  of  the  proprietors  of  the  naviga- 
tion to  take  the  water  for  the  purpose  of  maintaining  the 
navigation  below  the  seventh  lock,  whereby  the  plaintifis 
were  deprived  of  the  benefit  of  the  water  which  would 
otherwise  have  been  forced  by  the  weir  into  the  stream 
which  they  claimed ;  an  agreement  was  entered  into  between 
the  parties  by  an  indenture  of  the  1st  July,  1845,  whereby 
it  was  agreed  that  the  Company  should  be  at  liberty,  by 
opening  the  sluices  of  the  seventh  lock,  at  other  times  than 
when  boats,  barges  and  other  vessels  navigating  the  cansl 
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should  be  pasriDg,  or  about  to  pass  through,  the  seventh  1857. 

lock,  to  take  and  use  the  water  ^far  the  purpote  offnamtainr  l^'mIyh 

ing  the  namgation  of  the  canal  below  the  Meventh  lock  ;"  upon  ^' 

payment  of  a  weekly  rent  of  lOL  for  each  and  every  week,  or  thb 

,  ,        Swansea 

or  every  part  of  a  week  in  which  the  water  in  the  canal,  canal 
above  the  seventh  lock  should  be  taken  for  the  purposes 
and  in  the  manner  thereinbefore  mentioned :  with  a  provi- 
sion, however,  that  it  *' should  be  lawful  for  the  said 
Company  of  proprietors,  once  in  every  year  to  let  out 
the  water  from  the  said  canal,  for  the  purpose  of  emptying, 
cleaning  and  repairing  the  whole  or  any  part  thereof;  and 
also  to  refill  and  make  navigable  the  said  canal"  for  the 
time  of  seventy-two  successive  hours  without  the  payment 
of  this  rent.  Upon  three  several  occasions  the  Company 
took  the  water,  which  gave  rise  to  the  questions  before  us. 
Twice  they  took  the  water  for  the  purpose  of  refilling  the 
seventh  lock,  having  previously  emptied  it  in  order  to  raise 
a  boat  which  had  sunk  in  its  passage  through  the  lock. 
Upon  the  third  occasion  they  emptied  and  refilled  the  pond 
of  the  canal  between  the  sixth  and  seventh  lock  in  order  to 
repair  the  sixth  lock.  It  appears  to  us,  that  the  two  occa- 
sions when  the  water  was  emptied  from  the  seventh  lock 
for  the  purpose  of  raising  the  boats  sunk  in  it,  and  the  lock 
refilled  in  order  to  float  the  boats  out  of  it,  do  not  come 
within  the  terms  of  this  indenture  as  to  taking  the 
water  ''at  other  times  than  when  boats,  barges  or  other 
vessels  navigating  the  said  canal  shall  be  passing  or  about  to 
pass  through  the  said  lock."  We  think  that  although  the 
water  was  in  the  first  instance  emptied  out  of  the  lock 
in  order  to  raise  the  boats;  when  the  water  was  again 
passed  into  the  lock  (which  is  the  matter  upon  which  the 
plaintiff's  claim  arises),  it  was  not  "at  other  times  than  when 
a  vessel  was  passing  or  about  to  pass  through  the  lock,"  it 
beiog  done  for  the  purpose  of  floating  the  boats  out  of  the 
lock,  and  it  was  what  the  Company  had  a  right  to  do 
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1857.        without  bringing  themselves  within  the  liability  of  pftying 

Llewellth    ^®  ^^^^  ^^  ^^''    ^"^  ^  regards  the  third  claim,  which  is  in 

V-  respect  of  emptying  the  water  out  of  the  seventh  lock  in 

OF  THK       order  to  refill  the  sixth  lock,  the  sixth  lock  having  been 

Swansea  ,  .  i_-  i_   i. 

Canal  previously  emptied  for  the  purpose  of  repairs^  we  think  that 
this  must  be  considered  as  done  for  the  maintenance  of  the 
navigation,  and  it  therefore  does  come  within  the  provi- 
sion of  the  indenture,  and  consequently  the  Company  are 
bound  to  pay  the  rent  of  lOL  Upon  these  grounds  we 
think  the  judgment  of  the  Court  of  Exchequer  is  to  be 
upheld  with  reference  to  that  rent  of  107.,  but  not  as  to 
the  others. 

CoLBRiDOB,  J. — I  am  of  the  same  opinion.  It  seems  to 
me  that  two  things  must  concur  to  bring  this  case  within 
the  clause  entitling  the  mill-owners  to  the  payment  of  the 
rent ;  one  is  the  purpose  for  which  the  water  is  withdrawn, 
viz.,  for  maintaining  the  navigation  of  the  canal;  the 
other  has  reference  to  the  time  at  which  it  is  done, 
that  is,  at  other  times  than  when  boats,  baiges,  or  vessels 
navigating  the  canal  are  passing  or  about  to  pass  through 
the  lock.  That  being  so,  it  is  clear,  on  applying  it  to 
these  three  cases,  that  two  are  of  the  same  description,  and 
the  other  is  a  different  one.  First,  with  reg^ard  to  the 
sunken  boats :  it  may  well  have  been  contended  that  the 
water  was  taken  for  the  purpose  of  maintaining  the  naviga- 
tion, but  it  was  not  taken  at  other  times  than  when  a  boat 
was  passing  or  about  to  pass  through  the  lock,  because  the 
boat  was  in  the  lock  and  it  was  filled  for  the  purpose  of 
passing  the  boat  through  the  lock ;  therefore  in  that  respect 
the  two  requisites  do  not  concur.  But  with  regard  to  the 
other  occasion,  namely,  the  repairs,  it. seems  to  me  that  the 
water  was  taken  both  at  other  times  than  when  boats  or 
barges  navigating  the  canal  were  passing  through  the  lock ; 
and  it  was  not,  properly  speaking,  ^'for  the  piupose  of 
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maintatDing  the  navigation  of  the  canal  below  the  seventh         |857. 
'^'^•*'  Llbwblltm 

V. 
PBOPaiBTOBS 

Williams^  J. — I  am  of  the  same  opinion*    I  will  only       or  thb 
add  a  word  as  to  one  of  the  grounds  on  which  this  Court        Canal 
has  come  to  the  conclusion  that  the  decision  of  the  Court 
of  Exchequer  is  erroneous.     The  question  turns  upon  the 
words  in  the  indenture,  **  for  the  purpose  of  maintaining 
the  navigation  of  the  said  canal  below  the  seventh  lock/* 
Now,  inasmuch  as  the  water  was  to  be  withdrawn  mainly 
for  the  purpose  of  making  the  canal  below  the  seventh  lock 
in    a  navigable  condition,  it  is  obvious  that   the  words 
employed  are  capable  of  including  one  of  the  cases  under 
consideration.     And  the  question  is  whether,  being  capable 
of  being  applied  to  that  case,  it  ought  not  to  be  so  applied. 
Possibly  the  parties  may  have  intended  that  the  words 
should  not  be  applied  to  any  case  where  there  was  any 
question  as  to  the  right  of  the  Company  to  take  the  water, 
but  I  think  all  doubt  on  that  subject  is  removed  by  con- 
sidering the  terms  of  the  proviso,  by  which,  as  it  seems  to 
me,  they  are  liable  to  pay  upon  the  occasion  of  the  annual 
letting  out  of  water  for  the  purpose  of  repairing  the  canal, 
when  the  refilling  exceeds  the  period  of  seventy-two  suc- 
cessive hours.     That  proviso  seems  to  me  to  assume  that 
the  emptying  the  canal  for  the  purpose  of  repairs  and 
refilling  it  is  a  taking  of  the  water  "for  the  purpose  ot 
maintaining  the  navigation  of  the  canal." 

Cbomptok,  J. — I  am  of  the  same  opinion.  I  say  nothing 
as  to  that  part  of  the  case  upon  which  we  reverse  the 
judgment  of  the  Court  below,  because  I  agree  with  the 
reasons  which  have  been  given.  As  to  the  other  parts  of 
the  case,  I  will  only  make  one  remark  with  reference  to 
what  my  brother  Coleridge  has  said ;  I  am  not  satisfied,  as 
to  either  of  the  two  requisites,  that  this  case  is  within  the 
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clause  in  qaestion,  because  it  does  not  appear  to  me,  with 

regard  to  the  sunken  boats,  that  the  water  was  taken  "  for 

the  purpose  of  maintaining  the  navigation.'*    In  the  case 

or  THs       of  the  repairs  it  is  expressly  found  that  the  water  was  taken 

Swansea  .     ^  r        j 

Cakal  to  make  good  the  want  of  it  in  that  particular  portion 
of  the  canal.  With  regard  to  the  sunken  boats,  I  am  by 
no  means  as  satisfied  that  the  purpose  and  main  object  of 
the  parties  was  to  maintain  the  navigation  below  the 
seventh  lock :  on  the  contrary,  I  am  inclined  to  think  that 
the  purpose  was  to  raise  the  sunken  boats  and  remove  them 
through  the  seventh  lock,  not  "  to  maintain  the  navigation" 
below  it  By  **  maintaining  die  navigation  below  the 
seventh  lock"  I  understand,  filling  it  with  water,  and  having 
water  enough  in  it  to  enable  boats  to  pass  through  it  I 
also  agree  with  my  brother  Coleridge  on  the  other  point : 
the  case  is  not  within  the  agreement,  because  the  water 
was  not  taken  at  other  times  than  when  boats  were  pass* 
ing  through  the  canal.  These  boats  were  in  the  canal,  and 
may  fairly  be  taken  to  have  been  in  the  course  of  passage. 

Judgment  accordingly  (a). 

(a)  Judgment  of  noUe  proiequi  had  been  entered  up  in  the  Court 
of  Exchequer  in  the  usual  form,  in  pursuance  of  the  proyision  to  thit 
effect  in  the  special  case  (see  1  H.  &  N.  p.  850.)  In  Hilarj  Term, 
January  15,  Phipwn  applied  for  a  rule  to  amend  the  judgment  roll 
by  striking  out  the  words  "'  wherefore  the  plaintiffs  saj  that  they  will 
not  further  prosecute  their  suit  against  the  defendant  in  respect  of 
the  premises,**  on  the  ground  that  it  might  be  contended  that  error 
could  not  be  brought  on  a  noUe  prosequi^  and  referred  to  Box  t.  Ben- 
nett^ and  Cortar  y.  Reed.f  ^Watson,  6.— Bj  the  S2nd  section  of  the 
Ck>mmon  Law  Procedure  Act,  1S54,  error  is  to  be  brought  upon  the 
judgment  upon  the  special  case.  Here  upon  the  special  case  the 
Court  has  awarded  a  judgment  of  nofle  protequi.  If  that  is  wrong  it 
can  be  set  right  bj  the  Court  of  Error.] 

Pollock,  C.  B. — The  Court  are  all  agreed  that  this  is  a  mere 

matter  of  form. 

Rule  refused. 

♦  1  H.  Bl.  432.  t  17  Q.  B.  540. 
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IN  THE  EXCHEQUER  CHAMBER, 
{Error  from  the  Court  of  Exchequer.) 


Mabia  Oldebshaw  and  Robebt  Mushet,  Executrix  and  jwteTZ^^, 
Executor  of  Robebt  Oldebshaw  v.  William  Thomas 
Ejng. 

HiRROR  on  the  judgment  of  the  Court  of  Exchequer  In  Aiunut 
on  a  special  case.    The  case  and  judgment  of  the  Court  defendant 
below,  are  reported,  anti,  p.  399.  SlJlAe*?©! 

fowingffnann- 
tee  to  O "  I 

Montague  Smith  (with  whom  was  fF.  M.  Cooke)  argued  J^  ^^^  ^ 
for  the  plaintiffs.     This  guarantee  is  founded,  not  only  *°^  f •  P-  K- 

,  ,  •**nd  consider- 

upon  the  consideration  of  forbearance,  but  also  upon  the  Mj  indebted 

to  TOO  for 

future  advances  which  the  parties  contemplated.    The  word  profeMional 
**  therefore,"  incorporates  the  former  part  of  the  sentence  cash  advanced 
in  which  it  is  found,  and  shews  what  was  the  motive  or  tba\  HU not  in 

their  power  to 
pay  yon  at  present,  and  as  in  all  probability  thej  will  become  further  indebted  to  yon,  though  I 
by  no  means  intended  that  this  letter  shall  create  or  imply  any  obli^tion  on  yoar  part  to  increase 
yonr  claim  against  them,  I  am  willing  to  bear  you  harmless  agamst  any  loss  arising  out  of  the 
past  or  f ature  transactions  between  you  and  my  said  ancles  to  a  certain  aztent ;  and,  therefore, 
m  consideration  of  your  forbearing  to  press  them  for  the  immediate  payment  of  the  debt 
now  due  to  you,  I  hereby  engage  and  agree  to  guarantee  you  the  payment  of  an^  sum  they 
may  be  indebted  to  yon  npon  ue  balance  of  accounts  at  any  tfane  during  the  next  six  years  to 
the  extent  of  10002.  wheneTcr  called  upon  by  you  to  pay  the  same,  and  after  twelve  months 
previous  notice.'*  At  the  date  of  the  guarantee  J.  and  J.  F.  K.  were  indebted  to  O.  in  the 
sum  of  513/.  Subsequently  O.  advan^  large  sums  of  money  to  J.  and  J.  F.  K.,  and  dealings 
went  on  tillJanuary  1849,  when  the  debt  due  from  them  to  O.  amounted  to  2184/. — Hdd,  by  the 
Court  of  £lxchequer  Chamber  (reversing  the  judgment  of  the  Court  of  Exdiequer),  that  the 
guarantee  was  founded  on  a  sufficient  consideratioii,  and  that  further  advances  havmg  been  made 
and  time  given,  it  bound  the  defendant. 

Per  Curiam  (diasentiente  Cromnton,  J.),  the  consideration  for  the  promise  to  guarantee  was 
the  keeping  the  account  open  ana  making  further  advances.  Per  Crompton,  J.,  that  the  con- 
sideration expressed  being  the  forbearing  to  press  for  immediate  payment,  no  other  consideration 
could  be  implied.  Per  Curiam,  that  an  agreement  \o  forbear  for  a  reasonable  time  is  a  good 
consideration  to  support  a  promise  to  guarantee  a  debt  due  from  a  third  person. 
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consideration  which  influenced  the  mind  of  the  guarantor. 
On  the  other  point,  in  addition  to  the  authorities  referred 
to  in  the  Court  below,  he  cited  Kennaway  v.  Treleaoan  (a), 
Caballero  v.  Slater  {b\  Chapman  v.  Sutton  (c),  Johnson  ▼. 
WhitchcM  {dy 

Petersdarff  (with  whom  was  J,  P.  Norman)  for  the 
defendant.  The  consideration  agreed  for  is  the  forbearance 
to  press  for  immediate  payment :  the  future  advances  are 
no  part  of  the  consideration.  There  is  but  one  pro- 
mise, and  that  attached  before  any  further  advances  were 
made ;  it  is  absolute  and  not  conditional  upon  the  making 
of  such  advances.  On  the  other  point,  in  addition  to  the 
cases  referred  to  in  the  Court  below,  he  cited  PhiSps  v. 
Sackford  (e),  Tolhurst  v.  Brichmdm  (/),  Deacon  v.  Grid' 
ley  (y),  Edwards  v.  Baugh  (A),  Wilkinson  v.  Byers  (t). 

CocKBUBN,  C.  J.,  now  said. — I  am  of  opinion  that  the 
judgment  of  the  Court  below  must  be  reversed.  The 
question  arises  on  a  contract  of  guarantee.  ( His  Lordship 
read  the  defendant's  letter).  It  was  contended  in  the  Court 
below  and  before  us,  that  looking  at  the  language  of  this 
document,  it  must  be  taken  that  the  contract  was  based 
entirely  on  the  consideration  that  Oldershaw  would  forbear 
to  press  for  the  immediate  payment  of  the  debt  due  to  him 
at  the  time  this  letter  was  written ;  and  it  was  said  that 
the  consideration  was  insufficient,  an  agreement  to  forbear 
to  press  for  immediate  payment  being  too  vague  to  consti- 
tute the  consideration  for  a  promise ;  and  several  authorities 


(a)  5  M.  &  W.  498.  {/)  Cro.  Jac.  250. 

(6)  14  C.  B.  300.  (?)  15  C.  B.  295. 

(c)  2  C.  B.  634.  (h)  11  M.  &  W.  64L 

(^0  1  RoU.  Abr.  24.  (i)  1  A.  &  E.  106. 
(0  Cro.  Eliz.  455. 
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were  cited  in  support  of  that  poeitioD,  and  particularly  the 


case  of  Sempk  v.  Fmk  (a).     We  think,  however,  that  this 
is  not  the  true  ccxistractioD  of  the  contract    I  agree  with 
what  was  said  by  the  Lord  Chief  BarcHi  in  the  Court  below, 
that  we  must  not  construe  this  document  with  the  strictness 
with  which  we  should  construe  a  pleading,  but  must  look 
to  the  whole  of  the  instrument  in  order  to  see  what  was 
the  real  meaning  of  the  parties.     Thus,  though  the  words 
of  promise  on  the  part  of  the  defendant  follow  immediately 
after  the  words  *'in  consideration  of  your  forbearing  to 
press  them  for  the  immediate  payment  of  the  debt  now 
due,**  we  need  not  construe  the  words  as  we  should  the 
statement  of  a  contract  in  a  declaration.     It  stands  thus, 
the  defendant  says,  John  and  Joseph  Francis  King,  being 
indebted  to  you  for  professional  business,  and  cash  lent  and 
adTances^  and  you  having  the  right  to  close  the  account 
and  insist  on  immediate  payment,  if,  instead  of  doing  so, 
you  will  leave  the  account  open,  and  make  further  advances, 
although  I  do  not  ask  you  to  bind  yourself  to  do  so,  stiU, 
if  you  do  so,  I  will  be  responsible  to  you  to  the  extent 
of  10002L     The  consideration  is  not  simply  the  forbearing  to 
press  for  immediate  payment,  but  also  the  future  advances, 
which,  though  not  stipulated  for,  were  contemplated  by 
the  parties.     But  supposing  that  the  sole  consideration  was 
the  forbearing  to  press  for  immediate  payment,  I  should 
not  be  prepared  to  assent  to  the  doctrine  laid  down  in 
Sempk  V.  Pbik  (a).    These  are  authorities  for  saying  that 
an  agreement  to  forbear  for  a  short  time,  or  a  little  time,  is 
too  indefinite  to  constitute  a  consideration  for  a  contract ; 
but  I  am  not  at  all  prepared  to  assent  to  the  proposition 
that  an  agreement  to  forbear  for  a  reasonable  time  would 
not  be  sufficient.     I  see  no  reason  why  the  question  as  to 

(a)  1  Exch.  74. 
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what  is  a  reasonable  time  should  not  be  considered  and 
determined  with  reference  to  the  circumstances  of  the  case 
by  a  jury.  As,  however,  in  the  view  I  take  of  this  case,  the 
contract  discloses  a  suflScient  consideration  independently 
of  such  forbearance,  it  is  not  necessary  to  go  the  length 
of  overruling  Semple  v.  Pink  (a). 

Erle,  J, — I  concur  in  the  opinion  expressed  by  the  liord 
Chief  Baron  in  the  Court  below,  and  the  Lord  Chief 
Justice  in  this  Court,  and  therefore  I  think  that  the  judg- 
ment of  the  majority  of  the  Court  below  ought  to  be 
reversed.  The  first  question  is  upon  the  construction  of 
the  document,  whether  it  is  a  contract  in  consideration  of 
time  being  given  by  the  creditor  to  the  debtor,  or  a  con- 
tract in  consideration  of  time  being  so  given,  and  further 
advances  to  be  made  ?  Looking  at  the  whole  letter,  and 
the  circumstances  under  which  it  was  written,  and  con* 
sidering  the  importance  of  further  advances,  I  come  to  the 
conclusion,  that  the  consideration  contemplated  was,  that 
further  advance  should  be  made,  and  time  given  by  the 
creditor  before  he  would  press  for  the  payment  of  the 
existing  debt.  Though  the  contract  did  not  bind  the 
creditor  to  make  further  advances,  or  to  give  time  unlesB 
he  chose  to  do  so,  it  is  clear  that  if  he  did  make  the 
advances  and  did  give  time,  that  which  was  contingent  at 
the  time  when  the  instrument  was  written  became  an 
absolute  and  binding  contract.  I  am  also  of  opinion, 
that  although  the  amount  of  further  advances,  and  of 
the  time  to  be  given  is  not  defined,  still,  if  time  is 
given  and  advances  are  made,  it  is  enough.  These 
undefined  terms  ought  to  receive  a  construction  in  refer* 
ence  to  the  facts  given  in  evidence  ^'  ut  res  magis  valeat 

(a)  l^Ezch.  74. 
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qaam  pereat"  '  If  the  gaaraotor  has  had  the  adyantage 
he  baigained  for,  we  moat  hold  him  to  his  promiae. 
That  suffices  for  the  judgment  of  reversal  in  the  present 
case.  I  concur  with  the  Lord  Chief  Justice  with  respect 
to  the  case  of  SempU  y.  PUik  {a).  I  do  not  assent  to  the 
doctrine  that  a  guarantee  in  consideration  of  an  agreement 
to  give  time  is  void  unless  the  time  to  be  given  is  defined 
in  the  contract.  But  it  is  not  necessary  to  decide  that 
point 

WiLLiAJiB,  J. — I  am  of  the  same  opinion.  I  think  that 
the  case  involves  no  question  of  law  at  all.  It  merely 
turns  on  the  construction  of  the  guarantee.  In  my  opinion, 
the  true  meaning  of  the  instrument  is,  that  the  defendant 
contracted  with  Oldershaw  that  if,  without  pressing  for 
immediate  payment,  he  would  continue  his  transactions 
uninterruptedly  with  the  defendant's  uncle,  that  the  defend- 
ant would  guarantee  the  payment  of  the  balance  of  their 
account  at  any  time  within  six  years,  to  the  extent  of  lOOOL 
If  that  was  the  true  construction  of  the  agreement,  then 
the  holding  it  valid  is  in  accordance  with  all  the  authorities 
cited  in  the  argument 

Cbompton,  J. — ^I  do  not  disagree  with  the  result  of  the 
judgments  which  have  been  delivered,  but  I  am  bound  to 
say  that  I  differ  from  the  rest  of  the  Court  as  to  the  con- 
struction of  this  contract  I  think  the  view  taken  of  the 
meaning  of  the  parties  by  my  brother  BramtoeU  in  his 
judgment  is  the  correct  one.  I  agree  that  we  must  see 
what  is  the  promise  and  what  is  the  consideration  upon 
which  it  is  founded,  and  that  to  ascertain  this,  we  may  look 
at  all  the  facts  of  the  case.     And  I  quite  agree  with  the 

(a)  I  Exch.  74. 
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1857.        doctrine  established  in  the  case  oi  Johnston  v.  Ntcholh  (a), 
^-'^-r^^      that  where  there  is  a  consideration,  that  is  sufficient  to 

Oldershaw 

e.  support  a  promise  to  guarantee  either  past  or  future  debts. 

My  brother  Maule  puts  the  case  on  the  true  ground,  viz., 
that  the  substance  of  such  a  contract  as  the  present,  is,  that 
in  consideration  that  the  plaintifis  will  do  something  in 
future,  the  defendants  promise,  in  like  manner,  to  do  some- 
thing in  fiiture.  Here,  supposing  that  the  consideration  is 
good,  it  is  clear  it  would  support  a  promise  to  pay  the 
balance,  whether  arising  from  new  or  old  debts.  Then 
what  is  the  consideration  ?  The  answer  to  that  question 
does  not  depend  on  any  technical  rule,  but  on  a  considera- 
tion of  the  whole  document  as  a  mercantile  instmmentt 
treating  that  which  th^  parties  have  expressed  in  words  as 
that  which  they  really  intended  to  express.  I  think  the 
meaning  is, — if  you  forbear  to  press  for  the  immediate  pay- 
ment of  the  old  debt,  I  will  agree  to  guarantee  the  balance, 
whether  it  remain  the  same  or  whether  it  is  added  to. 
There  are  not  two  promises.  It  is  one  promise  to  pay  the 
balance,  whether  arising  from  fresh  dealings  or  from  the 
fonher  dealings.  It  is  said  to  be  part  of  the  understanding 
that  there  should  be  fresh  dealings ;  but  I  think  that  is  not 
so,  and  that  the  parties  meant  the  promise  to  apply^  whether 
there  were  fresh  dealings  or  not.  To  construe  the  docu- 
ment otherwise  seems  to  me  to  be  putting  a  meaning  npon 
it  different  from  that  which  the  parties  intended.  Older- 
shaw is  not  to  engage  himself  to  make  further  advances, 
and  it  is  clear  to  my  mind  that  the  defendant  engaged  to 
pay,  if  Oldershaw  gave  time :  and,  on  the  other  hand,  if 
Oldershaw  did  not  give  time,  that  no  action  could  have 
been  maintained  on  this  guarantee,  notwithstanding  that 
he  made  fresh  advances.    Therefore,  it  seems  to  me  that 

(a)  IC.  B.251. 
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the  parties  did  not  intend  it  to  be,  and  we  should  be 
altering  the  contract  if  we  make  it  a  part  of  the  con- 
sideration for  the  promise  that  there  should  be  any  fresh 
dealings.  The  consideration  was  that  Oldershaw  should 
not  press  for  immediate  payment,  and  I  think  that  the 
giving  a  reasonable  time  is  a  sufficient  consideration. 
In  the  old  authorities  mentioned  in  Camyn^  it  is  said  to 
be  sufficient  if  there  is  an  agreement  for  forbearance  for  a 
definite  portion  of  time,  or  for  a  reasonable  time ;  and  in 
Payne  v.  WiUon  (a)  Lord  Tenterden  rests  his  judgment  on 
the  ground  that  it  must  be  taken  that  the  plaintiff  had 
suspended  proceedings  for  ^  a  definite  or  reasonable  time.^ 
I  do  not  see  any  great  difficulty  in  saying  that  what  is  a  rea- 
sonable time  may  be  determined  at  Nisi  Prius.  It  may  be 
difficult  to  say  what  a  reasonable  time  is;  but  the  difficulty 
is  not  greater  than  in  many  other  cases  where  there  is  a 
promise  to  do  a  thing  in  a  reasonable  time.  And  the  only 
distinct  authority  against  that  is  the  case  of  Semple  v. 
Pbik  (&).  The  Court,  however,  in  that  case  had  really  to 
decide  whether  there  was  a  variance  between  the  guarantee 
proved  and  that  set  out  in  the  declaration.  If  I  had  to 
decide  that  case  now,  I  should  be  inclined  to  say  that  a 
reasonable  time  might  be  implied,  because  no  time  was 
mentioned  in  the  contract  That  was  the  point  before  the 
Court 

WiLLBs,  J. — I  am  of  the  same  opinion.  Assuming  that 
we  are  only  to  look  to  the  words  of  the  document  and 
to  see  what  is  there  stated  as  the  consideration  for  the  con- 
tract without  regard  to  the  previous  recital;  the  consi- 
deration would  appear  to  be  **  forbearing  to  press  for  the 
immediate  payment  of  the  debt  due.**    There  are  many 

(a)  7  B.  &  C.  423.  (5)  1  Exch.  74. 
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authorities  which  shew  that  in  cases  like  the  present  the 
word  'immediate*'  may  be  oonstnied  to  mean  within  a 
reasonable  time  to  do  the  act  in  question  (a).  Accordingly, 
I  think,  that  forbearing  to  press  for  immediate  payment 
means  forbearance  for  a  reasonable  time.  Then  it  is  said 
that  that  is  not  a  sufficient  consideration,  because  of  the 
indefiniteness  of  the  word  '* reasonable;'*  and  because  it 
might  be  competent  to  the  person  who  enters  into  a  contract, 
engaging  to  forbear  for  a  reasonable  time,  to  sue  the  next 
instant,  or  within  a  very  short  time.  Looking  for  a  moment 
to  the  mode  in  which  the  question  of  reasonable  or  unrea- 
sonable time  would  be  determined,  the  difficulty  vanisheSt 
The  question  whether  the  creditor  had  forborne  for  a 
reasonable  time  or  not  would  be  determined  by  the  jury. 
Now,  suppose  the  consideration  expressed  had  been  for- 
bearing for  such  a  time  as  a  jury  who  might  try  the  question 
should  consider  reasonable,  there  can  be  no  doubt  but  that 
it  would  be  a  perfectly  good  contract,  and  for  a  good  consi- 
deration. That  is  what  is  tacidy  expressed  in  this  instru- 
ment. There  are  many  cases  in  which  Xhe  reasonableness 
of  the  time  in  which  to  do  a  tiling,  not  being  fixed  by  legal 
decisions,  as  in  the  case  of  the  dishonor  of  a  bill  of  exchange, 
it  is  left  to  the  jury  as  a  question  of  fact  with  reference  to 
the  circumstances  of  the  particular  case.  I  do  not  see  on 
what  principle  an  agreement  to  forbear  for  a  time  stipulated 
for  by  the  parties  should  not  constitute  a  good  consideration. 
There  are  authorities  to  that  effect :  Com.  Dig.,  Action 
on  the  Case  on  Assumpsit  (B.)  (B.  1.).  In  Payne  t. 
WiUcn  (&),  Lord  TenUrden  seems  to  treat  it  as  clear,  that 
the  forbearance  for  a  reasonable  time  would  be  a  sufficient 

(a)  See  Thompson  v.  OUnon^  8      Judge  referred  alao  to  E^ina  r, 
M.  &  W.  281 ;  Page  v.  Pearce,     Browidow,  11  A.  &  £.  119. 
8  M.  &  W.  677.    The  learned         (h)  7  B.&  C.  438. 
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No  doobt  there  are  aothorities  on  the  other  1867. 
side,  hot  if  we  are  to  choose  between  authoritie8»  one  claas 
of  which  tends  to  defeat,  and  the  other  class  to  uphold  the 
intention  of  the  parties,  I  should  have  no  difficulty  in 
adhering  to  the  latter  class.  The  construction  put  upon 
this  instrument  by  my  brother  CrompUm  was  that  which 
first  suggested  itself  to  my  mind;  but  I  think  that  it  is  not 
likely  that  the  parties,  in  the  relation  in  which  they  stood 
to  each  other  at  the  time  the  guarantee  was  g^ven,  looked 
to  forbearance  alone  as  the  condderation.  There  is  a  recital 
which  shews  that  it  was  expected  that  the  dealings  would 
continue  between  Oldershaw  and  J.  and  J.  F.  King.  I  find 
by  the  subsequent  part  of  the  instrument,  that  it  was  sup- 
posed that  they  might  continue  during  six  years ;  and  then 
there  is  the  suggestion  that  **  in  all  probability  they  will  be- 
come  still  more  indebted,**  evidently  expressing  a  desbre  that 
the  advances  should  be  continued,  not  binding  the  creditor  to 
make  advances,  but  to  induce  him  to  make  them.  Probably, 
therefore,  the  most  just  construction  of  the  instrument  is 
that  which  has  been  put  upon  it  by  my  Lord  Chief  Justice 
and  my  brothers  Erie  and  fFUUanu.  But  in  either  view  of 
the  case  the  plaintifiis  are  entitled  to  recover,  and  the  judg* 
ment  of  the  Court  below  ought  to  be  reversed  and  judgment 
given  for  the  plaintifiis,  both  as  to  past  and  fiiture  advances. 

Judgment  reversed. 
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MEMORANDUM. 

In  the  present  Vacation  The  Honomble  Edmund  Phxppi^ 
Charles  Wordswortli^  John  Locke^  and  Allan  Mackan 
Skinner,  of  the  Inner  Temple,  J.  W.  Huddkstan,  and  Ro- 
bert Lush,  of  Gray's  Inn,  J.  Monk,  of  the  Middle  Temple, 
JFiOiam  Forsyth,  of  the  Inner  Teazle,  and  Henry  Manisty^ 
of  Gnij's  Inn,  Eaquiresi  Bairiaters-at-Iaw,  were  i^pointed 
her  Majesty's  Connsel ;  litad  Gittery  Pigott^  Ser)eant-«t-law,. 
received  a  patent  of  precedence  to  rank  next  after  John 
Locke,  Esquire. 
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1867. 
EvAMs  and  Another  v.  Wright.  No9.  3. 


Ti 


HE  first  count  of  the  declaration  was  in  trover  for  goods  Where  goods 

and  chattels.     The  second  count  was  for  money  had  and  rent  in  arrear 

received  by  the  defendant  for  the  plaintiffs'  use.  removed  to  a 

Pleas:   to  first  count,  Not  guilty. — To  second  count:  ^^^J^fo^J^^ie 

Never  indebted. — Issues  thereon.  ""^  rofficient 

sold  to  satisfy 

At  the  trial  before  CkanneU,  B.,  at  the  Middlesex  sittings  the  distress, 

the  proper 

m  last  Trinity  Term,  it  appeared  that  one  Davis  being  course  is  for 

indebted  to  the  plaintifiis  for  money  advanced,  by  indenture  leavo  the 

of  the  12th  August,  1856,  assigned  to  the  plaintifis,  as  a  ^tC  t£e°!^erfff 

security,  his  household  furniture.    The  indenture  contained  JJJroJJJ"^Jd^ 

a  proviso  that  if  Davis  paid  to  the  plaintiffs  the  principal  J°  ""^  premises 

'^  r  r  r  r       from  whence 

money  and  interest  on  the  12th  August,  1857,  or  at  such  he  took  them. 

•^  .  D.  assigned 

earlier  day  as  the   plaintiflb  should  appoint  for  payment  his  furniture  to 

-^  ^  rr  r  J  the  plaintiff  as 

a  security  for 
nonej  advanced.  The  deed  of  assignment  provided  that  on  default  in  payment  of  the  principal 
cyr  interest  on  a  day  named,  or  such  earlier  day  as  the  plaintiff  should  appoint  bv  notice,  it 
should  be  lawful  for  the  plaintiff  to  take  possession  of  the  furniture ;  but  that  until  default  D. 
should  hold  it.  D.  being  indebted  to  his  landlord  for  rent,  the  defendant,  a  broker,  distrained 
the  furniture.  The  plaintiff  gave  notice  to  D.  to  pay  the  principal  money  and  interest,  and  ho 
afterwards  gave  notice  to  the  defendant  that  D.  had  assignea  the  furniture  to  him.  The 
defendant  on  receiving  this  notice  said  that  he  would  "  take  care  it  was  properly  acted  on." 
The  goods  were  removed  from  D.*s  house  to  an  auction  room,  and  sufficient  having  been  sold 
to  satisfy  the  distress,  the  defendant  returned  the  surplus  goods  to  D.  *s  house  and  save  the 

surplus  money  to  D Held:  First,  that  there  was  no  conversion  of  the  goods  by  the  defendant : 

Secondly,  that  the  action  for  money  had  and  received  could  not  be  maintained  for  the  surplus 
money. 

VOL.    H. — N.  S.  N    N  EXCH. 
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1857.  thereof  by  a  notice  in  writing  to  be  g^ven  to  Davis  **  at  least 
^"^^'^^  two  days  before  the  day  to  be  appointed  for  payment,"  the 
„,  «•  indenture  should  be  void :  but  if  de&ult  should  be  made  in 

Weight. 

payment  of  the  principal  or  interest,  it  should  be  lawful  for 
the  plaintiffs  to  take  possession  of  the  furniture :  and  it 
was  thereby  agreed,  that  until  default  should  be  made  io 
payment  Davis  should  hold,  make  use  of  and  enjoy  the 
furniture,  without  any  manner  of  hindrance  or  disturbance 
of  or  by  the  plaintifis.  Davis  being  indebted  to  his  land* 
lord  for  rent,  on  the  24th  February,  1857,  the  defendant, 
as  the  bailiff  of  the  landlord,  distrained  the  furniture  of 
Davis.  On  the  2nd  March  the  plaintifis  gave  to  Davis 
notice  in  writing  to  pay  the  principal  money  and  interest 
**  within  two  days  from  the  date  of  the  notice."  At  the 
request  of  Davis  the  defendant  remained  in  possession  of 
the  goods,  under  the  distress,  until  the  4th  March.  On 
that  day  the  plaintiffs  gave  notice  to  the  defendant  that 
Davis  had  assigned  his  furniture  to  them  by  the  indenture 
of  the  12th  August,  1856.  On  receiving  this  notice  the 
defendant  said  he  would  "  take  care  it  was  properly  acted 
on."  The  rent  remaining  unpaid,  the  furniture  was  removed 
to  an  auction  room,  and  on  the  7th  March  it  was  pot  op 
for  sale.  The  sale  proceeded  until  sufficient  was  realised  to 
pay  the  rent  due  and  expenses,  when  the  sale  was  stopped 
and  the  portion  of  the  furniture  not  sold  was  retiimed  to 
Davis,  together  with  17 s.  the  balance  of  the  proceeds. 
Davis  afterwards  sold  the  furniture  and  absconded 

It  was  objected  on  behalf  of  the  defendant,  that  under 
these  circumstances,  there  was  no  evidence  of  a  conversion 
of  the  goods  by  the  defendant,  or  of  money  received  by  him 
for  the  plaintifis*  use.  The  learned  Judge  was  of  that 
opinion  and  nonsuited  the  plaintifis. 

Morgan  Lbn/d,  in  the  same  term,  obtained  a  rule  nisi  for 
a  new  trial,  against  which 
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Montague  SmUh  and  Kingdan  now  shewed  caaae. — Iinti 
by  the  indenture  of  the  12th  August,  1856,  Davis  was  to 
remain  in  possession  of  the  goods  until  de&ult  in  payment 
of  the  principal  or  interest    That  stipulation  operated  as  a 
redemise  of  the  goods  to  Davis  until  such  default :  ffUhm^ 
ton  V.  HaU  (a).  Doe  d.  Lytter  v.  CMdwin  (V).    But  there 
has  been  no  de&ult,  inasmuch  as  the  notice  to  pay  the 
principal  and  interest  was  not  in  conformity  with  the 
requisites  of  the  deed     The  deed  requires  **  at  least  two 
days'*  notice :  that  means  two  days  exclusive  of  the  day  of 
notice :  Regma  v.  TT^e  Aberdare  Canal  Company  {c)^  Regina 
V.  The  Justices  of  Shropshire  (jl). — Secondly,  assuming  that 
the  plaintiffs  were  entitled  to  the  goods,  there  has  been  no 
conversion  of  them  by  the  defendant    The  statute,  2  Wm. 
&  M.,  sess.  1,  c.  5,  &  2,  provides  for  the  disposal  of  the 
overplus  of  the  sale,  but  the  law  makes  no  provision  with 
respect  to  the  surplus  goods.     Under  those  circumstances 
the  proper  course  was  to  restore  those  goods  to  the  place 
from  whence  they  were  taken.    The  defendant  was  not 
bound  to  decide  who  was  entitled  to  them.    The  goods 
continued  in  the  custody  of  the  law  until  the  termination 
of  the  sale.    If  the  plaintiffs  had  brought  an  action  on  the 
case  for  irregularity  in  dealing  with  the  distress,  they  must 
have  proved  actual  damage :    Badgers  v.   Parker  {e%  but 
they  have  sustained  none,  for  when  the  surplus  goods  were 
returned  they  were  in  the  same  situation  as  if  the  goods  had 
never  been  taken.  If  the  defendant's  reply,  on  receiving  the 
notice,  amounts  to  a  promise  to  give  the  goods  to  the 
plaintiffs,  it  was  without  consideration  and  therefore  not 
binding ;  and  the  mere  &ct  that  the  defendant  may  have 
been  influenced  by  an  improper  motive  will  not  render  him 

(a)  3  Bing.  N.  C.  508.  (d)  8  A.  &  E.  173. 

(5)  a  Q.  B.  143.  (e)  18  C.  B.  112. 

\e)  14Q.B.  854. 

N  N   2 
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1867.  liable :  Heald  v.  Carey  (a). — Thirdly,  the  count  for  money 
'^^^^  had  and  received  cannot  be  supported.  Yates  v.  Emt- 
wood(b)  is  an  express  authority  that  where  a  party  dis- 
training is  not  guilty  of  any  misconduct  with  regard  to  the 
distress,  an  action  for  money  had  and  received  will  not  lie 
for  the  overplus  of  the  sale,  but  the  proper  remedy  is  an 
action  on  the  case,  under  the  statute  2  Wm.  &  M.  sees.  1, 
c.  5,  s.  2,  for  not  leaving  the  overplus  in  the  hands  of  tbe 
sheriff. 

Marfan  Lloyd,  in  support  of  the  rule. — ^First,  the  notice 
was  suflScient.  No  doubt  Davis  could  not  have  been 
compelled  to  pay  until  after  the  expiration  of  two  days, 
exclusive  of  the  day  of  notice ;  but  five  days  intervened 
between  the  day  of  notice  and  the  sale.  Moreover,  no 
notice  was  necessary.  The  indenture  contuns  an  absolute 
assignment  of  the  goods  to  the  plaintiff:  then  there  is  a 
covenant  by  him  that  Davis  may  remdn  in  possession  until 
a  certain  event  WiMnson  v.  HaU{c)  and  Doe  d.  LyiUr  v. 
Goldwin  (d)  have  no  application :  they  were  cases  of  mort- 
gage of  land,  and  the  law  of  real  property  is  based  on 
different  principles  from  that  of  personal  property.  Besides, 
the  defendant  is  precluded  by  his  own  conduct  from  o\h 
jecting  to  the  notice. — Secondly,  there  was  evidence  of  a 
conversion  of  the  goods  by  the  defendant  The  rule  which 
prevails  as  to  sherifis  does  not  extend  to  landlords.  Tbe 
defendant  was  a  bailee  of  the  goods,  and  when  he  received 
notice  that  they  belonged  to  the  plaintiff  he  was  bound  to 
re-deliver  them  to  him.  [^Bramwell,  B. — Suppose  the  owner 
of  the  goods  lived  at  York.]  He  ought  to  have  an  oppor- 
tunity of  sending  for  them.  A  delivery  to  a  wrong  person 
is  a  conversion :  also  a  delivery  to  the  right  person  at  a 

(a)  11  C.  B.977.  (c)  3  Bing.  N.  C.  50S. 

(ft)  6  Exch.  S05.  (<0  2  Q.  B.  14S. 
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wrong  place,  if  by  the  negligence  of  the  bailee  in  so  doing       1857. 

they  become  lost  to  the  owner :    Stephenson  v.  Hart  (a).     "^^T"^^ 

(He  also  referred  to  Story  on  Bailments,  sect  350,  Crouch  «. 

Wbioht. 
V.  The  Great  Western  Railway  Company  (&)•)— Thirdly,  the 

count  for  money  had  and  received  may  be  supported.  Vates 

V.  Eastwood  (c)  does  not  conclude  this  case.     The  object  of 

the  2  Wm.  &  M.  sess.  1,  &  5,  s.  2,  was  to  protect  landlords 

by  enabling  them  to  leave  the  surplus  of  the  distress  with 

the  sheri£P,  in  cases  where  it  was  not  known  to  whom  it 

belonged.     That  has  no  application  to  a  case  like  this, 

where  the  party  distndning  has  distinct  notice  from  the 

owner  of  the  goods,  and  agrees  to  hand  over  the  surplus 

to  him. 

Pollock,  C.  B. — The  rule  must  be  dischaiged.  It  was 
granted  on  two  grounds :  first,  that  there  was  evidence  of  a 
conversion;  secondly,  that  there  was  evidence  of  money 
had  and  received.  I  am  of  opinion  that  the  plaintifis  cannot 
succeed  on  either  ground.  The  expression  of  the  defendant 
on  receiving  the  notice,  **  that  he  would  take  care  that  it 
was  properly  acted  on,"  merely  amounts  to  this :  ''  I  have 
received  your  notice  and  will  do  what  is  proper  under  the 
circumstances."  What  was  proper,  was  to  leave  the  surplus 
money  with  the  sheriff  and  restore  the  goods  to  the  place 
from  whence  they  were  taken.  A  landlord  has  a  right  to 
distrain  for  rent  in  arrear  on  any  goods  found  on  the 
premises,  and  if  upon  the  sale  there  is  a  surplus,  he  may 
well  say  *'  I  will  not  be  embarrassed  or  made  responsible  by 
the  claim  of  any  person,  but  I  will  hand  over  the  surplus 
money  to  the  sheriff  and  send  back  the  goods  to  the  place 
from  whence  I  took  them."  I  think  that  the  direction  of 
the  learned  Judge  was  right,  and  that  there  was  no  evidence 
of  a  conversion  or  of  money  had  and  received. 

(a)  4  Bing.  476.  (b)  Ante,  p.  491. 

(c)  6  Exch.  806. 
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Bbamwell,  B. — I  am  of  the  same  opinion.  The  qDe»- 
tions  for  oar  consideradon  are,  whether  there  was  evidence 
of  a  conversion,  and  of  money  had  and  received.  I 
never  hear  those  unfortunate  expressions  without  regretting 
that  they  were  ever  adopted.  To  my  mind  they  convey  no 
definite  idea.  There  is  no  standard,  no  rule,  to  which  we 
can  refer  the  terms  ''conversion"  and  ''money  had  and 
received ;"  and  I  am  content  to  look  at  them,  according  to 
the  decisions,  as  meaning  whether  the  plaintiff  has  a  caose 
of  action.  Then  I  think  that  in  this  case  there  is  no  cause 
of  action,  and  consequently  no  conversion*  Assuming  the 
hcts  to  be,  that  the  plaintifls*  goods  were  distrained  by  the 
defendant,  and  that  the  defendant  removed  them  and  sold 
enough  to  realize  the  rent  and  costs,  and  restored  the 
surplus  to  the  premises  from  whence  he  took  them,  it 
is  impossible  to  say,  in  any  meaning  of  the  word  "  convert," 
that  such  a  use  of  the  goods  was  a  conversion  of  them. 
But  it  is  said  that  the  plaintiflb,  who  were  the  true  owners, 
having  given  notice  of  their  title  to  the  defendant,  and  the 
defendant  having  recognized  it,  thereupon  some  duty  arose, 
the  breach  of  which,  in  some  way  or  other,  is  a  converrioD. 
I  am  of  opinion  that  there  was  no  conversion  because  there 
was  no  cause  of  action ;  and  there  was  no  cause  of  action 
because  the  defendant  had  a  right  to  return  the  goods  to 
the  place  from  whence  he  took  them,  and  in  no  way  had  he 
forfeited  that  right  If  he  had  thought  fit,  he  might  have 
acknowledged  the  receipt  of  the  notice  and  have  said,  **  I 
will  not  trouble  myself  with  deciding  whether  or  no  Davis 
is  the  true  owner  of  the  goods,  but  I  will  take  them  back 
to  the  place  where  I  found  them.**  I  am  clearly  of  opinion 
that  the  defendant  had  an  original  right  to  return  the  goods 
to  the  place  from  whence  he  took  them,  that  be  has  not 
forfeited  that  right,  and  consequently  there  is  no  cause  of 
action  and  therefore  no  conversion. — Then,  with  respect  to 
the  count  for  money  had  and  received,  the  defendant  bad  a 


Weioht. 
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right  to  protect  himself  by  handing  over  the  surplus  money        1957. 
to  the  sheriff,  and  if  he  had  done  so.  would  an  action  for      ^-^^>^-^ 

'  EVAHS 

money  had  and  received  have  been  maintainable  against  ^  *• 
him  ?  Certainly  not,  without  notice  to  him  to  pay  it  to  the 
plaintifis.  Then  does  the  notice  make  any  difference  ?  In 
my  opinion  it  does  not.  He  had  a  right  to  hand  over  the 
money  to  the  sheriff:  he  does  not  do  so,  but  hands  it  to 
Davis.  The  handing  it  to  Davis  did  not  take  away  his 
right  to  hand  it  to  the  sheriff;  but,  according  to  the 
authority  of  Yates  v.  Eastwood  {a\  rendered  him  liable  to 
an  action  on  the  case  under  the  statute  2  Wm.  &  M. 
seas.  1,  c.  5.  That  being  so,  how  can  the  plaintiffs  maintain 
an  action  for  money  had  and  received,  which  is  founded  on 
contract  ?  It  seems  to  me  that  there  is  no  cause  of  action 
on  that  ground,  and  therefore  the  count  for  money  had  and 
received  is  not  maintainable. 

Watson,  B. — I  am  of  the  same  opinion.  I  agree  that 
my  brother  ChaimeU  was  right  in  saying  that  there  was  no 
evidence  of  a  conversion  or  of  money  had  and  received. 
The  distress  was  perfectly  lawful,  and  under  the  statute 
2  Wm.  &  M.  sess.  1,  c.  5,  the  goods  were  removed  to  a 
convenient  place  for  sale.  It  turned  out  that  there  was  an 
overplus  of  goods,  and  thereupon  a  duty  was  imposed  on 
the  defendant  which  is  not  defined  either  by  the  common 
or  statute  law,  or  any  decided  case.  Then,  what  was  the 
defendant  to  do  with  the  goods?  I  think  that  he  was 
bound  to  return  them  to  the  place  from  whence  they  came 
or  put  them  in  some  convenient  place,  giving  the  owners 
notice  where  they  might  find  them.  Then,  what  is  the 
definition  of  a  *^ conversion?"  According  to  the  case  of 
Heald  v.  Carey  (ft),  there  must  be  an  exercise  of  dominion 
over  the  property  inconsistent  with  the  title  of  the  real 
(a)  6  Exch.  805.  (Jti)  1 1  C.  B.  977. 
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1857.        owner.     That  case  is  not  dissimilar  to  the  present:  there 

'^^p''^*'      the  bailee  took  the  property  and  placed  it  in  a  costody 

9.  which  was  consistent  with  the  title  of  the  owner;  here  the 

Wright. 

person  who  took  the  property  merely  put  it  in  a  place 
where  the  owner  might  take  it,  for  he  returned  it  to  the 
house  in  respect  of  which  the  rent  was  due ;  and  that  was 
not  done  in  defiance  of  the  title  of  the  owner,  bat  for 
the  purpose  of  safe  custody.  Davis  afterwards  fraado- 
lently  sold  the  property ;  but  there  was  no  evidence  that 
the  defendant  exercised  a  dominion  oyer  it  inconsistent 
with  the  plaintifls'  title.  The  notice  did  not  make  the 
defendant  a  wrong  doer :  he  did  not  undertake  to  deliver 
the  goods  to  the  plaintifls,  but  said  that  the  notice  should  be 
properly  attended  to,  that  is,  when  the  rent  and  costs  were 
satbfied  out  of  the  distress  he  would  leave  the  overplus  in 
safe  custody  for  the  plaintifls. — With  respect  to  the  count 
for  money  had  and  received,  Yates  v.  Eastwood  is  a  distinct 
authority  that,  under  these  circumstances,  an  action  for 
money  had  and  received  will  not  lie,  but  the  proper  remedy 
is  under  the  statute  2  Wul  &  M.  sess.  1,  c.  5,  s.  2. 

Channell,  B. — I  agree  that  the  rule  ought  to  be  dis- 
charged. The  defendant  was  justified  in  making  the 
distress  and  selling  the  goods  ofl^the  premises;  and,  without 
saying  that  he  was  bound  to  return  the  overplus  goods 
to  the  premises,  I  think  that  his  doing  so  did  not  amount 
to  a  conversion.  As  to  the  other  point,  Yates  v.  Eastwood 
is  decisive. 

Rule  dischaiged. 
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Harris  v.  The  Official  Manager  of  the   Rotal         atov.  6. 

British  Bank. 


o 


N   the  24th  March,  1867,  the   plaintiff  recovered  a  SemhU:  Thtt 

ajndgment 

judgment  against  the  Royal  British  Bank,  for  the  sum  of  against  a 

bankinff  o<^ 

4866JL  4<.  1d.f  and  costs.     On  the  2nd  May  a  memorandum  partnenhip, 
of  the  judgment  was  filed  with  the  senior  master  of  the  under the7&8 
Court  of  Common  Pleas  (a).     Thb  memorandum  stated,  ^^'\^   ' 
that  the  person  whose  estate  was  intended  to  be  affected  JJ^^J^^** 
by  such  entry  was  H.  B.,  Esq.,  of  &a,  one  of  the  registered  ^®|,^^*iS^ 
shareholders  of  the  Royal  British  Bank.     A  summons  was  against  whom 

■^  no  jodgment 

taken  out,  calling  on  the  plaintiff  to  shew  cause  why  the  has  been 

^  •     obtained. 

entry  of  the  judgment  should  not  be  struck  out,  so  far  as  it 
sought  to  affect  the  estate  of  H.  B.,  Esq.,  on  the  ground 
that  no  judgment  has  been  entered  up  against  him ;  and 
that  there  was  nothing  to  warrant  such  an  entry.  The 
summons  was  heard  before  Wilks  J.,  who  made  an  order 
accordingly;  but  directed  that  it  should  not  be  acted  on 
before  the  fifth  day  of  the  present  term. 

Phipton  now  moved  to  set  aside  the  order  of  fFUles,  J. — 
By  the  7  &  8  Vict,  c  113,  ss.  1,  6,  no  joint  stock  banking 
company  can  be  established  after  the  6  th  May,  1844,  unless 
by  letters  patent  from  the  Crown,  by  which  it  becomes 
incorporated.  Section  9  enacts,  **That  every  judgment, 
decree,  or  order  of  any  Court  of  justice  in  any  proceeding 
against  the  Company  may  be  lawfully  executed  against, 
and  shall  have  the  like  effect  on,  the  property  and  effects 

(a)  See  1  &  2  Vict  c.  110,  s.  19. 
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of  the  Company,  and  also,  subject  to  the  prooisians  hereinafter 
contained^  upon  the  person,  property,  and  effects  of  every 
shareholder  and  former  shareholder  thereof,  as  if  eveiy 
individual  shareholder  and  former  shareholder  had  been 
by  name  a  party  to  such  proceeding."  If  the  words  ^^  subject 
to  the  provisions  hereinafter  contained"  had  been  omitted, 
the  enactment  would  clearly  have  g^ven  to  a  judgment 
against  the  Company  the  same  effect  as  if  it  had  been 
obtained  against  every  individual  shareholder.  Then,  do 
those  words  make  any  difference?  It  is  submitted  that 
they  only  refer  to  the  mode  of  enforcing  the  judgment 
against  the  Company  by  execution  against  the  shareholderBi 
**  Subject  to,**  &C.,  means  '^  except  as  altered  by  the  subse- 
quent provisions ;  and  the  9th  section  is  in  part  altered  by 
the  10th  and  13th,  which  prescribe  the  mode  and  order  of 
proceeding  to  execution  agdnst  shareholders.  [Chcair 
nettf  B. — By  the  13th  section  execution  cannot  issue 
against  a  shareholder  without  permission  of  the  Court 
or  a  Judge;  then,  ought  not  a  creditor  to  obtain  leave  to 
issue  execution  against  the  shareholder  before  registering 
the  judgment,  so  as  to  affect  his  estate  ?J  The  10th  section 
provides  that  execution  may  issue,  in  the  first  instancei 
against  the  Company,  then  against  any  shareholder  or 
former  shareholder:  those  are  provisions  to  which  the 
enactment  in  the  9th  section  is  subject;  but  there  is  no 
provision  referable  to  the  words  ''shall  have  the  like  effect 
on  the  property  and  effects  of  the  Company,  and  abo  upon 
the  person,  property  and  effects  of  every  shareholder." 
[Pottock,  C.  B.— When  we  look  at  the  spirit  of  the  Act,  it 
seems  monstrous  to  say,  that  though  a  creditor  cannot  have 
execution  against  the  person  or  property  of  a  shareholder 
without  leave  of  the  Court,  yet  he  may  tie  up  Us  whole 
estate  by  re^stering  the  judgment  against  him.] 
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The  Court  then  said,  that  as  the  pomt  was  referred  to 
them  by  the  learned  Judge,  the  plaintifiF  was  entitled  to  a 
rule  nisi ;  but  they  thought  it  would  be  unwise  to  draw  it  •• 

up.  whereupon  Bbitish 

Ffupsan  declined  to  take  a  rule  {a), 

(a)  See  FeU  v.  Burcheit^  7  E.  &  B.  537. 


T 


CuBTEis  V.  The  Anchob  Insuramce  Cobcpany.  ^^'  ^^^ 

HE  declaration  in  this  case  was  on  a  deed  poll,  executed  T®  •  dedwa- 

*^  tion  on  an 

by  three  of  the  directors  of  a  Joint  Stock  Company,  for  Minaity  deed 

•  <•  •  1  t        t      ^  executed  by 

certam  arrears  of  an  annuity  granted  by  the  Company  to  three  directon 

,        ,  .     ™  ofaJoiotStock 

the  plamtin.  CompaoT,tbe 

The  defendants  applied  to  Martin,  B.,  at  Chambera,  for  ^  defendants 
leave  to  plead  the  following  several  matters. — First:  Non  foifc^inL*pfe«g, 
est  factum.  Secondly:  that  the  deed  was  invalid  under  |Jf,.d^iJ,  "^ 
the  7  &  8  Vict  c.  110,  s.  29.    Thirdly :  that  the  directors,  ▼cnfied  by 

amdaTit.— 

makimr  the  deed,  had  no  power  to  bind  the  Company ;  that  Fint  i  non 

,  .      .  «•*  factum. 

it  was  an  excess  of  authority,  and  to  the  prejudice  of  the  Beoondlj:  that 
shareholders,  and  that  the  plaintiff  knew  the  circumstances  invalid  under 
when  he  took  it.    The  learned  Judge  refused  to  allow  both  «.  no,  ■.  29? 
the  two  last  pleas,  on  the  ground  that  the  subject-matter  of  ^'I^^J^^^^ 
the  second  might  be  given  in  evidence,  either  under  the  ^^^°^^^ 
first  or  the  third.  l»''«f  ^  bind 

the  Company ; 

Baymond  having  obtained  a  rule  nisi  to  plead  the  above  that  it  was  an 

excess  of 
matters,  authority  and 

to  the  prejudice 
of  the  share- 

Aspland  shewed  cause. — The  second  and  third  pleas  holders,  and 

rrn       that  the  plain- 
ought  not  to  be  allowed  to  be  pleaded  together.      Fhe  tiff  knew  the 

second  is  founded  on  the  29th  section  of  the  Joint  Stock  when  he  took 

it. 
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Ahohob 
Ihbubamob 

COXPART. 


Companies  Registration  Act,  7  &  8  Vict.  c.  110,  which 
enacts,  **  that  if  any  contract  or  dealing  (except  a  poIi<7  of 
assurance,  grant  of  annuity,  or  contract  for  the  purchase  of 
an  article  or  of  service,  which  is  respectively  the  subject  of 
the  proper  business  of  the  Company,  such  contract  being 
made  upon  the  same  or  the  like  terms  as  any  like  contract 
with  other  customers  or  purchasers)  shall  be  entered  into, 
in  which  any  director  shall  be  interested,  then  the  terms  of 
such  contract  or  dealing  shall  be  submitted  to  the  next 
general  or  special  meeting  of  the  shareholders  to  be  sum- 
moned for  that  purpose ;  and  that  no  such  contract  shall 
have  force  until  approved  and  confirmed  by  the  majority  of 
votes  of  the  shareholders  present  at  such  meeting.**  The 
second  plea  is  therefore  bad  on  the  face  of  it,  for  the  action 
is  founded  on  the  grant  of  an  annuity,  and  such  a  contract 
is  expressly  excepted  by  the  statute.  Moreover,  the  plea 
is  unnecessary,  since  the  subject  matter  of  defence  may  be 
pven  in  evidence  under  non  est  factum ;  for  the  statute 
says  that  no  such  contract  shall  have  force  until  approved 
and  confirmed  by  the  shareholders.  At  all  events  the 
second  plea  ought  not  to  be  allowed  together  with  the 
third. 


Bajftnand,  in  support  of  the  rule. — The  question  is  not 
whether  the  pleas  are  good,  but  whether  they  are  founded 
on  the  same  ground  of  defence,  in  violation  of  the  Reg. 
Gen.  Trin.  T.,  1853.  If  the  Court  refuse  to  allow  the 
pleas,  because  they  may  be  open  to  demurrer,  the  defend- 
ants will  be  deprived  of  their  right  to  bring  the  matter 
before  a  Court  of  error.  The  second  and  third  pleas  are 
not  only  distinct  on  the  face  of  them,  but  different  evidence 
would  be  required  in  support  of  each.  The  second  is 
simply  a  plea  that  the  deed  is  invalid,  because  certain 
statutory  requisites   have  not   been  complied  with.    The 
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third  is  a  plea  of  illegality,  and  is  founded  on  the  dictum 
of  the  Court  of  Queen's  Bench,  in  their  judgment  in  The 
Royal Briiuh  Bank  v*TurqiUind{a\  viz.  ''If  the  directors 
had  exceeded  their  authority  to  the  prejudice  of  the  share- 
holders by  executing  the  bond,  and  this  had  been  known 
to  the  obligees,  illegality,  we  think,  would  have  been  shewn* 
The  obligors  in  executing,  and  the  obligees  in  accepting 
the  bond,  might  be  considered  as  combining  together  to 
injure  the  shareholders :  the  two  parties  would  have  been 
in  pari  delicto,  and  the  action  could  not  have  been  main- 
tained." That  is  clearly  a  different  subject  matter  of  defence 
from  that  contained  in  the  second  plea. 

It  having  appeared  that  the  time  for  pleading  expired  on 
this  day  (Saturday), 


ASCHOB 
GOXFAJIT. 


Per  CuBiAM. — The  rule  may  be  absolute,  on  condition 
that  an  affidavit  of  the  truth  of  the  second  and  third  pleas 
be  delivered  to  the  plaintiff  on  Monday  next;  and  in 
default  that  the  third  plea  be  struck  out:  the  pleas-to  be 
delivered  to-day  (the  plaintiff  to  be  at  liberty  forthwith  to 
reply  and  add  a  rejoinder  or  demur)  and  the  defendants 
to  take  such  notice  of  trial  for  the  second  sittings  in  term, 
in  London,  as  the  plaintiff  can  give. 

Rule  accordingly. 


(a)  6  £.  &  B.  24S,  261.    In  error,  6  £.  &  B.  327. 
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Nov.  24. 


On  the  26th 
of  June  the 
plaintiflb,  who 
were  traders, 
petitioned  the 


Monk  and  Another  v.  Sharp. 

JlD  Y  consent  of  the  parties,  and  order  of  a  Judge,  the 
following  case  was  stated  for  the  opinion  of  the  Court: — 
The  declaration  was  for  goods  sold,  &c.     Plea:  That 
En"r.1L?tilI^  after  the  accruing  of  the  debt,  and  before  suit,  the  plaintifis 

were  duly  adjudged  bankrupts ;  that  afterwards  J.  Christie, 
J.  T.  Perrins  and  W.  HoweDs  were  appointed  assignees  of 
the  estate  and  effects  of  the  plaintifis,  whereby,  and  by  force 
of  the  statutes,  the  said  assignees  became  entitled  to  the  said 
debt,  &C.:  that  after  the  said  appointment,  and  before  this 
suit,  the  assignees,  being  so  entitled,  required  the  defendant 
to  pay  to  them  the  said  debt,  and  that  the  defendant  before 
this  suit  paid  the  said  debt  to  the  assignees,  and  thereby 
satisfied   and  discharged   the   plaintiflb'  claim  in  respect 


rnptcy  for  p 
tection,  under 
the  211th  Mo- 
tion of  the 
Bankrupt 
Law  Consoli- 
dation Act. 
They  filed  an 
account  of 
debts,  and 
made  a  pro- 
posal accord- 
ing to  8.  214. 
At  an  ad- 
journed meet- 
ing on  the  6th 
of  August, 
the  plaintiffs 
did  not  attend,    thereo£ 
and  neither  the 
proposal  nor 
any  modifica-  • 
tion  of  it  was 
accepted, 
whereupon 
the  meeting 
was  adjourned 
to  the  public 
Court  and  the 
plaintifii  were 
adjudged  bank- 
rupts under 
s.  223.    The 


Replication: — That  before  they  became  bankrupt,  the 
plaintifis,  by  indenture  between  the  plaintifis  of  the  one 
part,  H.  Duignan  and  W.  H.  Duignan  of  the  other  part, 
for  a  good  and  valuable  consideration,  assigned  to  H.  Duig- 
nan and  W.  H.  Duignan  the  sidd  debt ;  and  appointed 
H.  Duignan  and  W.  H.  Duignan  their  attomies  to  sue  for 
and  recover  the  said  debt,  whereof  the  defendant,  before 
adjudication      the  plaintifis  became  bankrupt,  and  before  he  paid  the  debt 

wasnotfounded  ^     ^i  .,         .  i_    j        .•  ^i_  ^  ^t_-         ^«        •        «. 

on  the  petition   to  the  saiQ  assignees,  had  notice :  that  this  action  is  com- 

of  a  creditor, 
nor  was  the        ^^^^ 

plaintiflTs  petitid^^^^^  On  the  sud  26th  of  June  the  defendant  was  indebted  to  the 
plaintiffs.  On  thMI^^H|^^^pluntift  assigned  this  debt  to  Messrs.  D.,  and  gate  notice 
thereof  to  the  defendanL^VHHHD^md  at  the  time  of  the  assignment  of  the  debt  to  them 
notice  of  the  petition  for  arrangement. — Hdd:  First,  that  the  filing  the  petition  for  arrangemeDt 
was  not  an  act  of  bankruptcy ;  that  petition  nerer  haTinf  been  actually  dismissed,  and  no  pedtioa 
for  an  adjudication  of  bankruptcy  haying  been  filed  within  two  months,  in  pursuance  of  s,  76. 
Secondly,  that  where  a  trader  is  adijudicateid  bankrupt  under  the  223rd  section  without  the  filing 
of  a  petition  bv  a  creditor,  the  bankruptcy  has  no  relation  back  to  any  act  done  by  the  bsnki^ 
prior  to  the  adjudication.  Thirdly,  tnat,  for  the  reasons  aboye  mentioned,  the  plaintiffs  were 
entitled  to  recover  the  debt  in  question,  as  trustees  for  Messrs.  D.,  notwithstandnig  the 
bankruptcy. 


Sauip. 
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menced  and  prosecated  in  the  names  of  the  plaintifl%  and       1867. 
for  the  sole  use  and  benefit,  and  at  the  instance,  of  the  said      V?'"-^ 

MOHK 

H.  Duignan  and  W.  EL  Daignan,  and  for  the  purpose  of      ^9, 
enabling  them  to  recoTer  the  said  debt,  and  not  for  the  use 
and  benefit  of  the  plaintifls  or  their  said  assignees,  who  have 
no  beneficial  interest  therein. 

The  defendant  joined  issue  on  the  replication,  and  also 
rejoined: — That,  before  the  making  of  the  indenture, 
the  plaintifis  committed  an  act  of  bankruptcy  within  the 
meaning  of  the  statutes  in  such  case  made :  that,  at  the 
time  of  the  making  of  the  said  indenture,  H.  Duignan  and 
W.  H«  Duignan  had  notice  that  such  prior  act  of  bank- 
ruptcy had  been  committed  by  the  plaintifis.— Whereupon 
issue  was  joined* 

The  defendant  was  a  partner  in  the  Fayeisham  Gas 
Company,  and,  as  such,  was  indebted  to  the  plaintifiis  in 
61/.  12s.  8dl,  for  goods  sold  to  the  Company. 

On  the  26th  of  June,  1855,  the  plaintifls,  being  traders 
and  indebted  to  yarious  persons,  presented  a  petition  to 
the  Birmingham  District  Court  of  Bankruptcy,  for  arrange- 
ment with  their  creditors,  in  pursuance  of  the  211th  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849. 

On  the  6th  July,  the  plaintifls  executed  a  deed,  made 
between  the  plaintifis  of  the  one  part,  and  H.  Duignan 
and  W.  H.  Duignan  of  the  other  part,  whereby  the  plaintifis 
purported  to  assign  the  said  debt  of  6121  12«.  8d.  to  EL 
Duignan  and  W.  H.  Duignan.  At  the  time  of  the  execu- 
tion of  the  deed,  the  plaintifis  were  not  indebted  to  Messrs. 
Duignan ;  but  it  was  anticipated  that  the  plaintifis^^ig^tiM 
shortly  require  an  advance  of  money  from  IhWTlW  a  par- 
ticular purpose,  and  the  deed  was  intended  to  be  a  security 
for  such  advance ;  and  an  advance  of  65/.  15#.3^.  was  ac- 
cordingly made  by  Messrs.  Duignan  to  the  plaintifis,  prior 
to  the  6th  of  August,  1855.     On  the  same  day  on  which 
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1857.  the  said  deed  was  executed,  notice  of  it  was  sent  by  Messn. 
Duignan  to  the  defendant,  who  duly  received  such  notice. 
W.  H.  Duignan  acted  in  the  matter  of  the  petition,  which 
was  witnessed  by  him  as  solicitor  for  the  plaintiflb,  and 
both  the  said  H.  Duignan  and  W.  H.  Duignan  knew,  on 
the  26th  of  June,  1855,  that  the  petition  had  been  presented 
by  the  plaintifis,  and  had  notice  of  the  same  at  the  time  of 
the  execution  of  the  deed,  and  the  advance  of  the  money 
to  the  plaintifis. 

At  the  time  of  presenting  their  petition,  protection  was 
granted  to  the  plaintifis  under  the  said  Act,  until  the  27th 
of  July,  1855,  and  the  private  sitting  of  the  Courts  in  the 
matter  of  the  said  petition,  was  appointed  for  that  day;  but 
the  said  private  sitting  was  afterwards  adjourned  until  the 
6th  of  August,  1855. 

Ten  days  before  the  6th  of  August,  the  plaintiflb  filed 
their  accounts  and  proposal,  pureuant  to  the  214th  section; 
and  in  their  account  of  debts  so  filed  was  included  the 
debt  for  which  this  action  is  brought  The  proposal  was 
witnessed  by  W.  H.  Duignan. 

The  plaintifis  did  not  attend  the  sitting  of  the  Court  on 
the  6th  August,  nor  was  their  proposal  or  any  modification 
thereof  assented  to  at  the  said  sitting,  or  at  any  adjournment 
thereof;  and  thereupon  the  Court,  on  the  6th  of  August, 
1855,  adjourned  all  further  proceedings  in  the  matter  into 
the  public  Court,  and  there  adjudged  the  plaintifis  bank- 
rupt, and  advertised  such  adjudication,  and  appointed 
sittings  for  choice  of  assignees  and  for  the  last  examination 
as  in  bankruptcy. 

Assignees  were  duly  appointed  under  the  said  adjudica- 
tion of  bankruptcy,  to  whom  the  defendant  paid  the  sum 
of  61/.  \2s,  Sd,,  and  he  has  ever  since  refused  to  pay  the 
same  to  the  plaintifis  or  Messrs.  Duignan. 

This  action  was  commenced  on  the  16th  July  1856,  and 
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is  brought  in  the  name  of  the  pkuntiflB,  for  the  sole  benefit 
of  the  said  H.  Doignan  and  W.  H.  Doignan. 

The  Conrt  is  to  be  at  liberty  to  draw  such  inferences 
fix>m  the  above  ftcts  as  a  jury  might  draw. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances,  the  phuntifls  are  entitled  to  recover 
61/.  12j.  8d.  from  the  defendant.  If  the  Court  shall  be 
of  that  opinion,  the  defendant  agrees  that  judgment  shall 
be  entered  by  confession  against  him.  If  not,  the  plaintifis 
are  to  enter  judgment  of  nolle  prosequi. 

Gnqf  argued  for  the  plaintifis  (Nov.  16)  (a), — The  question 
is,  whether,  in  the  present  case,  there  is  any  act  of  bankruptcy 
to  which  the  claim  of  the  assignees  can  have  relation  back ; 
the  plaintifis  having  become  bankrupt  on  the  6th  of  August, 
after  the  assignment  of  the  debt  to  Messrs.  Duignan.  By 
the  211th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  a  '*  trader,  unable  to  meet  his  eogagements  with  his 
creditors,  and  desirous  of  laying  the  state  of  his  affairs 
before  them,  under  the  superintendence  and  control  of  the 
Court  of  Bankruptcy,  and  of  submitting  himself  to  the  juris- 
diction of  the  Court,"  in  manner  thereinafter  mentioned,  is 
empowered  **  to  present  a  petition  to  the  Court,  setting  forth 
the  true  cause  of  such  inability,  and  praying  that  his  person 
and  property  may  be  protected  firom  all  process  until  fiirther 
order;  and  the  Court,  on  such  petition,''  is  to  have  pow^r  to 
grant  such  protection.  By  the  213th  section  it  is  enacted, 
<«  that  forthwith,  after  the  granting  of  any  orderfor  protection, 
the  Court  shall  appoint  a  private  sitting,  to  be  held  at  such 
time  and  place  as  it  may  name;  and  shall,  at  the  same  time, 
appoint  an  official  assignee  to  act  in  the  matter  of  such 
petition,  and  upon  sufficient  cause  shewn  may,  if  it  shall 

(a)  Before  PoUoek^  C.  B^  BramuM^  B.,  Watmm,  B.,  and  ChamieU,  B. 
VOL.  XL— H.  8.  CO  EXCn. 
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1867.        think  fit,  direct  that  the  estate  and  effects  of  the  petidonefi 
\7^~^'      or  any  part  thereof,  shall  be  possessed  and  received  by  such 
V.  o£5ciaI  assignee,  or  be  taken  possession  of  by  the  messenger 

of  the  Court/*  There  is  nothing  in  this  section  to  vest  tbe 
property  in  the  assignee.  But,  by  the  218th  section,  apon 
the  approval  and  confirmation  by  the  Court  of  the  resolu- 
tion or  agreement  embodying  the  proposal  of  the  petitioner, 
**  the  estate  and  effects  of  such  petitioning  trader  shall  vest 
in  the  official  assignee,  if  such  shall  be  required,  by  virtue  of 
such  resolution,**  &c.  By  the  223rd  section,  if  the  pro- 
posal of  the  petitioner  be  not  assented  to,  the  Court  may 
adjudge  the  petitioner  a  bankrupt  Nothing  io  these 
sections  has  the  effect  of  vesting  any  interest  in  the 
assignees  before  the  adjudication.  The  76th  section 
enacts,  <*  that  the  filing  of  a  petition  by  any  such  trader, 
for  an  arrangement  between  such  trader  and  his  credi- 
tors, under  the  provisions  of  this  Act  with  respect 
to  arrangements  between  debtor  and  creditor  under  tbe 
superintendence  and  control  of  the  Court,  shall  be  ac- 
counted and  adjudged  conclusive  evidence  of  an  act  of 
bankruptcy  committed  by  such  trader  at  the  time  of  filing 
such  petition,  provided  such  a  petition  for  adjudication  of 
bankruptcy  shall  be  filed  against  him  within  two  months  after 
such  petition  for  arrangement  shall  have  been  dismissed.'' 
That  section  therefore  applies  only  where  there  .is  a  petition 
by  a  creditor.  Here  there  was  no  petition  for  adjudication. 
The  76th  section  goes  on  to  provide,  that  **  no  adjudication 
shall  be  made  on  any  such  act  of  bankruptcy,  unless  and 
until  after  such  petition  for  arrangement  shall  have  been 
dismissed."  In  the  present  case  the  petition  for  arrange- 
ment never  was  dismissed. — JSx  parte  Harrwm  in  re  Imd" 
ford  (a)  is  an  authority  in  favour  of  the  plaintifis.  Loi^ 
Justice   Turner  there  said: — *<It  could  not  be  intended 

(a)  26  L.  J.  N.  S.  Bankrapicj,  SO. 
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that  a  petidon,  under  the  anrngement  damei^  ihoiild  be 
an  act  of  bankruptcy  in  all  caaea.  If  it  were  mh  it  would 
be  poariUe  for  a  creditor  to  make  a  petitioner  a  bankrupt 
at  aoj  time  within  twelve  montha  after  ita  preaentation» 
whereaa,  by  the  76th  aecdon  of  the  Bankrupt  Ac^  the 
filing  of  aoeh  a  petition  ia  to  be  conduave  evidence  of  an 
act  of  bankruptcy,  provided  the  petition  tar  adjudication  ia 
filed  within  two  montha  after  the  diBmiwal  of  the  petition 
fi>r  arrangement"  In  S^wemom^.Neumham  (a)  it  waa  held 
tha^  where  an  adjudication  of  bankruptcy  proceeded  on 
the  bankrupt's  own  application,  hia  aasigneea  could  not 
treat  an  allied  finaudulent  preference  by  him  aa  an  act  of 
bankruptcy.  So  in  Nichoban  v.  Gaoeh  (&)»  where  an  adjudi- 
cation proceeded  on  the  223rd  aection,  it  waa  held  that  the 
title  of  the  aasigneea  could  not  relate  to  any  prior  act  of 
bankruptcy. 

J.  A.  Bussett,  for  the  defendant — The  title  of  the 
assignees  is  not  founded  upon  the  doctrine  of  relatbn. 
The  simple  question  is,  whether  the  filing  a  petition  for 
arrangement,  under  the  2Ilth  section,  is  an  act  of  bank- 
ruptcy. In  the  ease  of  Es  parte  HarriBon  re  Lawford  (c) 
the  judgment  of  Lord  Justice  Kmghi  Bruae  does  not  con* 
tain  language  similar  to  that  uaed  by  the  Lord  Justice 
Tum^r.  [PeJIock,  C.  B.-^The  efiect  of  that  deoisiQn  i9, 
that  a  right  of  action  lor  breach  of  contract  was  liquidated 
and  turned  into  a  money  demand :  that  could  only  be  done 
before  baokruptcgr.  Bramweli,  B.— The  only  doubt  I  enter- 
tain as  to  that  caae  is,  whether  the  right  of  action  ever  waa 
converted  into  a  liquidated  demand  ?]  The  76th  section 
may  be  construed  as  making  the  presentation  of  a  petition 
within  two  months  the  condition  upon  which  a  hostile 

(a)  18  C.  B.  2S6.  (h)  5  E.  &  B.  999. 

(c)  26  L.  J.  N.  S.  Baakraptcy,  30. 
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creditor  maj  obtain  an  adjudication ;  and  not  as  rendering 
it  necessary  that  such  petition  should  be  presented  by  a 
creditor,  in  order  to  constitute  the  filing  a  petition  for 
arrangement,  under  the  211th  secdon^an  act  of  bankroptcy. 
Surely  a  trader,  aher  the  presentation  of  such  petition, 
cannot  make  such  a  bargain  as  that  mentioned  in  the 
present  case.  IBramwell,  B. — If  any  creditor  is  dissatisfied 
he  may  refuse  to  come  in,  and  may  then  present  a  petidon 
for  adjudication.]  It  is  said  that  the  petition  was  not 
dismissed;  but  the  223rd  section  is  imperative:— '* If 
the  petitioning  trader  does  not  attend  the  Court,  the 
petition  shall  be  dismissed."  The  effect  is,  that  in  siich 
case  the  petition  dismisses  itsel£  The  assignment  was  a 
fraudulent  preference,  and  therefore  void  by  section  133. 

Citr.  ado.  tmlL 

The  judgment  of  the  Court  was  now  deliyered  by 

Watson,  B. — This  case  was  argued  before  us  in  the 
course  of  this  Term.  The  facts  were  few.  The  plaintiffs 
were  traders,  and  on  the  26th  June,  1855,  petitioned  the 
Court  of  Bankruptcy  for  an  arrangement  under  the  211th 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849.  At 
an  adjourned  meetipg,  on  the  6th  of  August,  the  pluntiffs 
did  not  attend.  Neither  the  proposal,  nor  any  modification 
thereof,  was  accepted  by  the  creditora,  therefore  the  meeting 
was  adjourned  to  the  public  Court,  and  the  plaintifls  were 
adjudicated  bankrupts.  The  petition  was  not  dismissed, 
nor  was  the  adjudication  founded  on  the  petition  of  any 
creditor  of  the  pliuntifls.  Between  the  petition  for  arrsnge- 
ment  and  the  adjudication  in  bankruptcy,  on  the  6th  of 
July,  1855,  the  plaintifls  assigned  the  debt,  sought  to  be 
recovered  in  this  action,  to  Messrs.  Duignan,  and  notice  of 
such  assignment  was,  on  the  same  day,  given  to  thedefimd« 
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ants.  The  qoestions  are,  whether  or  not  this  debt  passed 
to  the  aasigaees  of  the  plaintifls  ?  If  the  assignmeot  of  the 
debt  was  good^  and  not  affected  by  the  bankruptcy,  the 
plaintifis  are  entitled  to  jodgment  On  the  other  hand,  if 
the  debt  passed  to  the  assignees,  the  defendant  is  entitled 
to  our  jadgment 

It  was  aigued,  on  the  part  of  the  defendant,  that  the  petition 
or  aixangement  was  an  act  of  bankruptcy,  of  which  the 
plaintiA  had  notice^  and  that  the  subsequent  bankruptcy 
related  bsck  to  the  act  of  bankruptcy,  and  rendered  the 
assignment  ycnd.  This  question  turns  on  the  true  interpret 
tation  of  the  76th  and  223rd  sections  of  the  Bankrupt  Law 
Consolidation  Act,  1849.  We  think  that  the  petition  for  ar- 
langement  was  no  act  of  bankruptcy  under  the  76th  section 
of  the  Bankrupt  Act  That  clause  enacts,  that  the  filing  of  a 
petition  by  a  trader,  under  the  arrangement  clauses,  ''shall 
be  accounted  and  adjudged  condusiye  evidence  of  an  act 
of  bankruptcy,  provided  a  petition  for  adjudication  shall  be 
filed  against  him  within  two  months  after  such  petition  for 
arrangement  has  been  dismissed:  provided  also,  no  adjudi* 
cation  shall  be  made  until  after  such  petition  for  arrangement 
has  been  dismissed."  The  223rd  section  provides,  that  where 
a  trader  does  not  appear  or  file  his  accounts  the  petition 
shall  be  dismissed,  and  amongst  other  events,  if  the  proposal 
or  modification  thereof  is  not  assented  to,  at  a  public  meet- 
ing, the  Court  of  Bankruptcy  shall  adjourn  to  the  public 
Court,  where  they  shall  adjudge  the  trader  to  be  a  bankrupt. 

It  ia  quite  clear  that  the  petition  for  arrangement  was 
not  dismissed,  and  consequently  no  petition  by  a  creditor 
was  or  could  be  filed  under  the  76th  section ;  and  we  are 
of  opinion  that  no  act  of  bankruptcy  was  committed,  for 
the  condition  on  which  the  petition  for  arrangement  could 
be  rendered  an  act  of  bankruptcy  has  not,  and  cannot  now 
be  performed.      We  therefore  concur  in  the  opinion  ex* 
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1857.      pressed  by  the  Lord  Jostioe  in  the  case  dted  before  us: 
'^^     Es  parte  HarrUon  in  r9  Lmrfard  (a).    This  wonld  entitle 


gVV  the  plaintifis  to  oar  judgment  Bot  we  think  that  the 
S23rd  section  of  the  Bonkropt  Law  Consolidation  Act, 
which  provides  for  cases  like  the  present,  where  the  Bank- 
ruptcy Court,  without  any  petition  for  bankroptey,  adjudges 
the  trader  a  bankrupt,  does  not  cause  any  relation  to  any 
prior  act  of  bankruptcy.  Under  the  old  bankrupt  law,  as 
It  is  well  known,  transfers  of  goods,  with  notice  of  a  prior  act 
of  bankruptcy,  were  avoided,  and  the  title  ef  the  assignees 
related  to  the  act  of  bankruptqr,  provided  the  petitioning 
erector's  debt  then  existed  But  under  the  Bankrupt  Law 
Consolidation  Act,  1849,  where  the  fiat  or  adju^Ucation  of 
bankruptcy  is  obtdned  on  the  petition  of  the  bankrupt 
himself,  under  the  70th  section  of  the  present  Act,  there  is 
no  relation  to  any  act  of  the  bankrupt  prior  to  the  fiat 
or  adjudication:  SUvemon  V4  Newnham  (b),  Nkhobon  v. 
ChK)ch  (c).  We  think  that  these  decisions  govern  the  pre- 
sent case. 

It  was  further  contended  that  the  asengnment  was  fraudu- 
lent, but  for  this  there  really  is  no  foundation.  Therefore 
we  think  that  the  plaintifiii  are  entitled  to  our  judgment 

Judgment  for  the  plainti& 

(a)  26  L.  J.  N.  8.  Bankruptcy,  80.  (&)  IS  C.  B.  286. 

(c)  5  £.  &  B.  999. 
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1857. 
Ehtwiblb  v«  Ellis.  Nov.  18. 
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HE  declaration  stated,  that  the  plaintiiF  by  a  pohcy  of  Od  an  intur- 

--,.-,,  11  1  ance  of  goods 

insurance  caused  himself  to  be  insured,  lost  or  not  lost,  at  in  ^ghipor 
and  from  Calcutta  to  Mauritius,  including  craft  risk  to  and  ^^ere  declared 
from  the  yessely  on  any  goods  in  any  ship  or  ships ;  the  J^ned "onricc, 
goods  to  be  valued,  on  rice  as  to  be  declared :  warranted  ^^^5^^'"^ 
free  of  particniar  average,  unless  the  vessel  be  stranded,  pwticular 
sunk,  or  burnt   And  touching  the  adventures  and  perils,  tl>«  insurer 

cannot,  by 

which  the  defendant  took  upon  himself,  they  were,  amongst  indorsiof;  a 

-.  ,.  Ill  declaration  of 

Other  things,  of  the  seas,  jettisons,  &c* ;  and  that  by  a  memo^  interest  with 
randum  thereunder  written,  com,  fish,  salt,  fruit,  flour,  and  y^^on^of 
seed  were  warranted  free  from  average,  nnless  general  or  ^^^  ^^J^  ^ 
the  ship  were  stranded ;  sugar,  tobacco,  hemp,  flax,  hides,  J^J^^^^n" 
and  skins  were  warranted  free  from  average  under  6  per  «»cj  ^e- 
cent ;  and  all  other  goods  were  warranted  free  from  average  insurance, 

having  been 

under  3  per  cent,  unless  general  or  the  ship  were  stranded. —  eflected  on 
Averments :   that  the  defendant  subscribed  the  policy  as  an  or  sbios,*'  de- 
insurance  of  the  sum  of  200/.  upon  the  said  rice:  that  the  mo„ ricc,to be 
plaintiff  afterwards,  by  indorsement  on  the  policy,  declared  f^^Lrticdar 
the  insurance  to  be  to  the  amount  of  4000/.,  and  his  interest  Jh*'^J*^|*ej 
to  consist  of  500  bags  of  rice,  marked  [R],  shipped  on  board  indorsed  on 
the   *' Laidmans,**   4,500  bags  on  board  the  ''Margaret  declaration 

which  was 

Skelly,"  and  1000  bags  on  board  the  **  Tanjore ;"  and  that  afterwards 
each  bag  of  rice  was  of  the  value  of  8^.  3d.  of  which  the  the  initials  of 
defendant  had  notice  (a):  that  the  rice  was  shipped  at  writen,M~ 

follows: — 
[R]  500  hags  rice,  per  "  Laidmans."  @  8/3  per  bag,  206/.  St. ;  [R]  4,500  bacs  rice,  per 
**  llazgaret  SkeUTi"  @  8/3  per  bag,  1,856^  5«.  From  each  ship  certain  of  the  bags  of  rice 
were  safeW  landed  at  their  port  of  destination ;  others  were  jettisoned,  being  cast  into  the  sea  to 
save  the  ship ;  others,  in  the  **  Laidmans,"  on  arriving  at  their  port  of  destination,  were  cast  into 
the  sea,  being  unfit  for  consumption :  others,  in  the  "  Marsaret  Skelly,'*  were  so  much  injured 
by  sea  damage  as  to  be  sold  at  the  pon  of  departure  to  which  that  ship  was  obliged  to  put  back. 
The  underwriters  had  paid  the  loss  on  the  goods  Jettisoned — Held,  that  the  assured  were  not 
entitled  to  recover  the  value  of  the  bags  of  rice  cast  into  the  sea  at  the  port  of  destination  or  sold 
at  the  port  of  departure^ 

(a)  After  the  argument  WUde      declaration  was  initiated  by  the 

applied  for  leare  to  amend  by      defendant,  and  leave  waa  granted 

adding    an    allegation   that   the      accordingly. 
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Calcutta  on  board  the  ships  as  declared;  that  the  plaintiff 
was  and  continued  interested ;  and  that  the  insurance  was 
made  on  the  plaintiff's  behalf:  that  the  ^^Laidmans" 
sailed  from  Calcutta  for  the  Mauritius  in  October  1851, 
and  that  on  the  voyage  113  bags  were  jettisoned,  being 
thrown  into  the  sea  to  save  the  ship  in  consequence  of  stress 
of  weather :  that  on  the  arrival  of  the  ship  at  Mauritius, 
49  bags  were  thrown  into  the  sea  as  unfit  for  consumption 
by  the  authority  of  the  Governor  of  the  Mauritius,  accord- 
ing to  the  regulations  there  in  force :  that  the  **  Maigaret 
Skelly"  sailed  from  Calcutta  for  the  Mauritius  in  October 
1851 :  that  on  the  voyage  47  bags  were  jettisoned,  being 
thrown  into  the  sea  to  save  the  ship :  that  the  ship  was  so 
damaged  by  a  storm  as  to  be  forced  to  put  back  to  Calcutta, 
and  3,423  of  the  said  bags  of  rice  were  so  injured,  that  if 
sent  on  to  the  Mauritius  they  would  on  their  arrival  have 
been  of  less  value  than  the  freight  and  charges,  and  were 
sold  at  Calcutta  for  the  benefit  of  the  insurers, — Breach: 
That  though  the  defendant  paid  so  much  of  the  claim  as 
relates  to  the  bags  jettisoned,  yet  that  they  had  not  paid  the 
remainder. 

Pleas. — First,  setting  out  the  policy  of  insurance,  wUch 
was  in  the  usual  printed  form,  and  the  material  parts  of 
which  were  as  follows: — <' At  and  from  Calcutta  to  Mauri- 
tius including  cnift  risk  to  and  from  the  vessel,  upon  any 
kind  of  goods,  merchandize,  &c.,  of  and  in  the  good  ship 
or  vessel  called  ship  or  ships  whereof  is  master,  &c: 
the  said  ship,  &c.,  goods  and  merchandize,  &c.,  for  so 
much  as  concerns  the  assured,  by  agreement  between  the 
assured  and  assurers  in  this  policy,  are  and  shall  be 
valued  at  on  rice  to  be  declared,  warranted  free  of  parti* 
cuhzr  average  unless  the  vessel  be  stranded,  sunk  or  bumL 
Touching  the  adventures  and  perils  which  we  the  assurers 
are  contented  to  bear  and  do  take  upon  us  in  this  voyage ; 
they  are  of  the  seas,  men  of  war,  fire,  enemies,  pirates^ 
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xovera^  thieres^  jettiflons*  &c.  (condading  with  the  usual  X857. 
memoniocluni) :  N.B.  Corn,  fish,  salt,  fruit,  flour,  and  seed 
are  warranted  free  from  average,  unless  general  or  the  ship 
be  stranded. —  Sugar,  tobacco,  hemp,  flax,  hides,  and  skins 
are  warranted  free  from  average  under  5  per  cent,  and  all 
other  goods^  also  the  ship  and  freight  are  warranted  free 
from  average  under  3  per  cent,  unless  general  or  the  ship 
he  stranded.''— <The  plea  then  set  out  the  declaration 
indorsed  on  the  policy,  which  was  as  follows) :— - 

500  bags. rice,  per  **  Laidmans,'* 
@  8/3  per  bag    .        .     £206  Ss. 

4,500  bags  rice,  per  **  Margaret 
Skelly,**  @  8/3     .    .    £1,856  5*.       £2,062  10 

£1,937  10 

The  plea  then  aUeged  that,  as  to  the  49  bags  of  rice,  by 
the  **  Laidmans,"  alleged  to  have  been  so  damaged  as  to  be 
thrown  into  the  sea  at  the  Mauritius,  a  laxge  portion  of  the 
500  bagi  shipped  on  board  the  ^^Laidmans"  were  not  lost 
by  the  perils  insured  against,  but  were  safely  dischaxged 
and  landed  at  the  Mauritius  and  were  delivered  to  the 
persons  interested,  and  that  the  ^'Laidmans"  was  not 
stranded,  sunk  or  burnt 

Secondly,  as  to  the  3,423  bags:  that  the  policy  and 
indorsement  were  in  the  words  mentioned  in  the  first  plea ; 
and  that  a  large  part  of  the  4,500  bags  shipped  on  board 
the  ^'Maigaret  Skelly**  were  not  lost  by  the  perils  insured 
against,  and  were  safely  discharged  and  landed  at  the 
Mauritius,  and  that  the  **  Margaret  Skelly"  was  not  stranded, 
sunk  or  burnt. 

Demurrer  to  each  plea  and  joinder  thereon* 

fFUde  (with  whom  was  Smythies),  for  the  plaintiff. — 
The  question  is  whether  the  policy  must  not  be  construed 
dicisi ;  in  other  words,  whether  the  assured  is  not  entitled 
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1867.       to  recover  the  value  of  so  many  bags  as  have  been  totally 
^j^^^^^    ^^^    In  ^^  ▼•  Jon$aH  (a),  it  was  decided  that  where  a 
V.  person  insures  goods  in  separate  packages  generallji  and 

there  is  no  distinct  valuation  of  the  packages,  if  some 
of  them  are  loeti  the  memorandum  that  the  goods  are 
warranted  free  firom  average,  unless  general^  exempts  the 
underwriters  firom  liability  as  for  a  total  loss  of  part 
The  Court  did  not  decide  the  point  here  raised.  JerviSf 
C.  J.y  in  delivering  judgment,  said  :-^*' The  fiu;t  of  the 
caigo  being  in  bags  only  renders  it  more  practicable  to 
value  and  insure  each  bagful  separately:  hat  in  the 
absence  of  a  separate  valuation,  or  other  similar  expres- 
sion, to  indicate  an  intention  to  insure  each  package 
severally  as  well  as  the  whole  jointly,  it  does  not  of  itself 
show  that  the  policy,  which  is  in  terms  upon  the  whole, 
was  intended  to  apply  severally  to  each  particular  bag,  any 
more  than  it  would  apply  to  each  separate  particle  of  a 
cargo  loaded  in  bulk.**  Here  the  policy  has  been  framed 
with  the  view  that  the  goods  should  be  separable ;  they  are 
marked  and  numbered,  and  valued  at  so  much  per  bag. 
Policies  on  goods  **in  ship  or  ships,  the  goods  to  be  declared" 
are  mere  outline  contracts  to  be  completed  by  the  declara- 
tion of  interest  If  the  policy  had  been  on  produce,  and  the 
insured  had  declared  goods  of  diflerent  sorts,  as  rice,  indigo 
and  sugar,  or  if  several  sorts  of  rice,  as  Necrensie,  Patna,  or 
Larong,  had  been  declared,  they  would  have  been  separate 
risks :  Duff^  v.  Mackenzie  (b).  It  is  clear  that  the  assured 
might  have  declared  any  number  of  ships,  and  migbt 
therefore  have  created  any  number  of  risks.  In  LevA  ▼• 
Itueker(c)  the  sugar  was  valued  at  30/.  per  hogshead; 
and  that  case  was  referred  to  by  the  Court  in  BalU  v. 
Janson    as   one   in    which  there  was   a   separate  insor- 

(a)  6  £.  ^  B.  422.  Insurance,  74. 

(b)  26  L.  J.,    N.  S.,  C.    P.  (c)  2  Burr.  1167. 
313;     see    also    1    Magens    on 
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anoe  on  each  paiceL  So  in  Navane  ▼•  Haddtm{a), 
wheie  each  bale  of  silk  was  separately  valaed,  the 
defendant's  connsel  contended  that  the  insomice  was  on 
the  whole  81  bales,  and  that  as  all  but  twenty-three  had 
leached  their  destination  there  could  be  no  total  loss ;  but 
fFSSamSf  J.,  at  Nin  prios,  oreimled  the  objection,  and 
directed  the  jury  that  the  insurance  was  to  be  taken  as  upon 
each  bale.  In  1  Magens  on  Insurance,  p.  74,  it  is  ssid, — *<If  a 
person  ships  1000  pieces  of  long  doth,  divided  into  50  bales 
of  20  pieces^  each  piece  worth  12.,  he  may  say  10002.  on 
50  bales  at  80il  per  bale;  and  then  (under  the  ordinary 
memorandum)  the  insurer  will  be  liable  for  3/.  per  cent* 
damage  on  each  bale."  Here  the  only  valuation  is  St.  S(L 
per  bag.  In  2  Phillips  on  Insurance,  sect.  1773,  it  is  said, — 
'^  Where  an  insurance  free  from  average  is  made  indiscrimi- 
nately upon  an  article,  wUhaut  any  provision  in  the  policy 
indicating  that  a  loss  is  to  be  adjusted  on  the  different 
bales^  or  packages,  or  parcels,  separately,  the  assured  cannot 
recover  for  a  total  loss  on  account  of  the  destruction 
of  a  part  of  the  insured  shipment  of  articles  of  the  same 
desGription.** 

Bcmll  (with  whom  was  Blaekium),  for  the  defendant — 
The  contract  is  contained  in  the  policy,  and  the  memo- 
randum cannot  alter  it  It  is  not  alleged  that  there  was 
any  new  contract  The  declaration  might  have  been  by 
word  of  mouth,  though  it  is  usual  to  indorse  it  on  the 
policy,  and  for  the  underwriter  to  initial  it,  to  shew  that  he 
has  had  notice  of  it :  Harmon  v.  Kingttan  {b).  The  decla- 
ration of  mterest  is  said  to  be  in  the  nature  of  a  new 
contract;  but  that  position  was  denied  by  Lord  EOett' 
borough  in  Rdbmion  v.  Touray  {e\  where  it  was  said  to  be 

(a)  9  C.  B.  ao,  34.  Explained  (c)  3  Camp.  158.  Sec  S.  C. 
in  note  6  £.  &  B.  438.  1  M.  &  Scl.  217. 

{h)  3  Camp.  150. 
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the  mere  exercise  of  a  power  conferred  apon  the  assared. 
Here  the  aoderwriter  only  entered  into  a  policy  "on  rice* 
to  be  declared  in  '^ship  or  ships.**  Two  things  were  to  be 
declared^  the  rice  and  the  diip  or  ships.  Whatever  rice, 
and  whatever  ships  were  declared  were  to  be  free  from  par- 
ticular average.  It  is  common  to  insure  thus:  **  1000  bags, 
each  20  to  be  free  from  average**  (a);  but  where  there  is  no 
such  stipulation,  can  it  be  said,  that  if  a  caigo  of  oranges 
had  been  insured,  the  assured  could  have  declared  the 
value  of,  and  thereby  created  a  separate  insurance  upon 
each  orange  ?  There  is  a  power  to  make  separate  insurances 
on  the  several  ships  on  board  which  the  rice  may  be  loaded, 
but  not  to  make  separate  insurances  on  separate  bags  of 
rice  on  board  the  same  ship. 

fFilde,  in  reply. — Here,  nothing  is  insured  on  the  face 
of  the  policy.  That  which  is  to  be  the  subject  of  the 
insurance,  is  to  be  ascertained  by  the  declaration  of  interest. 
[PoUoekf  C.  B. — The  declaration  is  so  far  part  of  the  policy 
that  the  contract  cannot  be  complete  while  something 
remains  to  be  done.  But  the  declaration  of  interest  most 
be  consistent  with  the  policy.  It  is  not  conastent  with  the 
terms  of  this  policy  to  split  the  insurance  into  an  insurance 
on  separate  parcels  of  goods  in  the  same  ship.] 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  defend- 
ant is  entitled  to  judgment  The  question  is,  whether  on 
a  policy  "  on  rice  to  be  declared,  warranted  free  of  particular 
average,'*  the  insured  can  declare  so  as  to  make  each  parcel 
free  from  average.  I  adopt  the  argument  of  Mr.  BoviO, 
that  what  is  to  be  declared  is  the  value  of  the  rice  in  bulk. 

(a)  Hagedom  v.  WkUmore^  1  bound  to  paj  average  separately 
Stark.  157,  was  referred  to  as  a  on  each  particular  marked  pack- 
case  where,  bj  the  tennii  of  the  a^c. 
policj,   the   underwriters   were 
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If  the  policy  were  not  so  construed,  there  would  be  nothmg       IS57. 

to  prevent  the  averaire  ckuse  from  beine  frittered  away  to    J'^"^'^*^ 
^,  .  .  Ehtwibw 

nothing,  for  if  the  cargo  was  fruit,   the  value   of  each  «. 

orange  mipit  be  declared.  When,  therefore,  there  is  an 
insurance  on  rice  to  be  valued,  the  policy  does  not  give  the 
insured  power  to  declare  it  in  separate  parcels,  so  as  to 
make  the  average  clause  apply  separately  to  eaclu 

Bramwell,  B. — I  am  of  the  same  opinion.  The  poliqr  is 
an  insurance  ''on  rice  to  be  declared  in  ship  or  ships^:  this 
however  is  subject  to  the  clause,  that  the  rice  is  to  be  free 
from  particular  average.  The  question  is,  what  may  be 
declared?  To  that  I  answer,  that  which  musi  be  declared 
and  no  more.  What  then  is  necessary  to  be  determined 
by  the  declaration  ?  Where  the  policy  is  on  a  particular  ship 
for  a  particular  voyage,  and  the  value  of  the  goods  has  not 
been  mentioned  in  the  policy,  but  they  are  to  be  valued, 
the  value  must  be  declared.  If  the  ship  is  not  named,  the 
ship  must  be  declared.  Here  it  was  necessary  to  name  the 
ship  or  ships,  to  state  the  value  of,  and  something  to  identify 
the  articles  insured.  The  insurer  had  no  right  to  do  more.  If 
an  insurer  has  a  right  to  send  goods  in  several  ships,  and  does 
so,  there  are  inevitably  several  risks  and  several  insurances ; 
but  if  they  are  in  one  ship,  it  is  not  inevitable  that  there 
should  be  several  risks  in  one  ship ;  and  the  insurer  cannot 
subject  the  underwriters  to  a  risk  which  they  have  not  agreed 
to  undertake.  It  is  possible,  that  under  this  policy  the  shipper 
mi^t  make  several  risks  of  different  sorts  of  rice ;  how  that 
may  be  I  do  not  say.  But  if,  by  the  declaration  in  the 
present  case,  the  insurer  meant  to  declare  a  separate  insu- 
rance on  each  bag,  he  put  an  obligation  on  the  underwriters 
which  they  never  contemplated.  I  read  the  policy  as 
meaning^  that  as  to  all  the  goods  in  each  ship  they  should 
be  free  of  particular  average.  I  doubt  too  whether,  if  this 
declaration  had  been  inserted  in  the  body  of  the  policy, 
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1867.       ^^  could  be  oan«traed  as  any  thing  more  than  a  mode  of 
^^T^"^^^     shewiog  how  the  yalne  was  calculated 

£lLI8.  .         Ill 

Watooh,  B*— This  is  a  policy  <' on  rice  to  be  declared, 
warranted  free  of  particular  average."  Neither  the  rice^  nor 
the  valuCj  nor  the  ship^  is  defined*  The  insured  may  declare 
any  thing  within  the  terms  of  the  policy.  The  caigo  was 
rice  in  bags.  Since  the  case  otBtUU  ▼•  Jans(m(a),  it  is  clear 
that  any  destruotbn  of  part  of  such  a  cargo  19  not  a  total  loss 
of  part,  but  a  partial  loss  of  the  whole*  The  underwriter 
took  care  to  insert  a  warranty,  to  be  free  fi^m  particular 
average*  Then  comes  the  indorsement  I  am  &r  fiom 
saying  that  if  it  was  inserted  in  the  poliey  the  insartooe 
would  have  been  on  each  bags  But  we  will  assume  that  it 
would  have  been  so.  It  is  said  that  the  indorsement  wai 
initialed  by  the  underwritera.  But  the  indorsement  ia  a 
declaration  by  the  insured  ascertaining  the  subject  of  the 
insurance.  The  initials  merely  acknowledge  the  receipt  of 
the  notice,  and  identify  it  as  a  declaration  by  the  inaored. 
The  policy  remains  in  hands  of  the  insured.  The  declara- 
tion  cannot  extend  the  contract  or  make  it  a  fresh  policy. 
It  is  said  that,  if  there  were  difierent  kinds  of  rioe^  they 
might  be  separately  declared  under  a  policy  like  the 
present;  but  however  that  may  be  I  think  it  would  be 
safer  for  the  insured  to  provide  for  such  a  case  io  the 
policy. 

Chamnbll,  B. — I  agree  that  the  defendant  is  entitled 
to  judgment.  It  is  unnecessary  to  determine  what  the 
effect  of  the  words  would  have  been  if  they  were  in  the 
policy.  Here  they  do  not  create  a  separate  insurance  00 
each  bag  of  rice.  At  the  time  of  the  making  of  the  policy 
certain  particulars  were  agreed  upon,  others  were  lefl  to  be 
settled.    The  policy  was  to  be  on  rice  to^be  warranted  free 

(a)  6  £.  &  B.  423. 
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from  particalar  average,  to  be  sent  in  fihip  or  ahipe.    Some-        1857. 
thing  more  was  wanting  to  make  a  binding  contract    The     ^^^^ 
parties  can  only  fill  up  such  particulars  as  were  left  in  «• 

l!iLLT8> 

blank,  so  as  to  be  consistent  with  the  policy*  But  the 
words  relied  on  supply  particulars  not  connstent  with  the 
policy,  not  filling  up  any  blank  in  the  policy,  but  incon- 
sistent with  the  terms  of  it 

Judgment  for  the  defendant 


Ex  PABTS  The  Great  Western  Railway  Company.         ^^^^  23. 

JL  HIS  was  an  application  for  a  writ  of  certiorari  to  remove  On  an  appliea- 
a  cause  of  WiJUam$  v.  The  Great  Weeiem  Raihoay  Cam^  defendant  for 
jHoy  firom  the  County  Court  of  Gloucestershire  into  this  to  remove 

n^^^  fro™  •  County 

^OXXrU  Court  a  cause 

It  appeared  from  the  affidavits,  that  a  bull,  the  property  ^^^^"'jlf"' 
of  the  plaintiff,  had  strayed  from  the  field  of  the  plaintiff  clJJJ^dii?^ 
into  an  adjoininff  field,  and  from  thence  jumped  over  a  five  make  it  a 

•'        ^  J       r~  condition  that 

barred  gate,  which  was  locked,  upon  the  line  of  the  defend-  the  defendant, 

if  successful, 

ants'  railway,  where  it  met  another  bull  belonging  to  a  shall  ha?e  no 
person  named  Dowding.     The  two  bulls  fought,  and  while  than  would 
they  were  fighting  a  train  came  up  and  killed  both.     The  .Uowed  in  the 
plaintiff  claimed  32i  as  the  value  of  his  bull.    The  plaintiff  ^»"*y  ^»'^- 
had  served  a  notice  that  he  required  a  jury  for  the  trial  of  the 
cause.     The  defendants'  attorney  swore  that  a  question  of 
law,  under  the  Railway  Clauses  Consolidation  Act,  1845» 
would  arise,  and  that  he  believed  that  a  jury  of  farmers 
in  the  neighbourhood  would  not  be  an  impartial  tribunal. 
Martin,  B.,  at  Chambers,  had  refused  to  make  an  order, 
except  upon  the  terms  that,  if  the  defendants  succeeded, 
the  plaintiff  should  not  pay  more  costs  than  if  the  case 
had  been    tried  in   the  Coimty  Court.    The  defendants 
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1857.       being  unwilling  to  accept  the  order  on  those  terms,  the 
^"^^^^^^      learned  Judffe  desired  that  the  matter  should  be  mentioned 

£Z  PAKTB  ^ 

Great         tO  the  Court. 

Wbstbrn 
Bailwat  Co. 

Phipsonj  in  support  of  the  application. — ^The  defendaDts 
are  entided  to  a  writ  of  certiorari  without  such  conditions 
as  those  sought  to  be  imposed.  The  9  &  10  Vict  c.  95|  s.  90, 
provides  that  *'  no  plaint,  entered  in  any  Court  holden  under 
this  Act,  shall  be  removed  or  removable  from  the  said  Conn 
into  any  of  Her  Majesty's  Superior  Courts  of  Uecord,  by 
any  writ  or  process,  unless  the  debt  or  damage  claimed 
shall  exceed  5/.,  and  then  only  by  leave  of  a  Judge  of  one 
of  the  superior  Courts,  in  cases  which  shall  appear  to  the 
Judge  fit  to  be  tried  in  one  of  the  superior  Courts,  and 
upon  such  terms  as  to  payment  of  costs,  giving  security  for 
debt  or  costs  or  such  other  terms  as  he  shall  think  61." 
\Brnmwellf  B. — The  question  here  is,  whether  the  case  is 
one  which  ought  to  be  tried  by  a  superior  Court?  If  not, 
the  cause  ought  not  to  be  removed  at  alL  If  the  case  is 
one  fit  to  be  tried  here,  why  should  terms  be  imposed  apon 
the  defendants  ?]  Symondt  v.  Dmsdale  (a)  shews  that  the 
right  of  the  subject  to  the  writ  is  not  taken  away  by  the 
concluding  words  of  this  section. 

Pollock,  C.  B. — We  are  all  of  opinion  that  this  rule 
must  be  absolute,  without  conditions.  The  claim  is  for  t 
sum  over  20L  If  the  case  had  been  one  in  which  the 
superior  Courts  had  not  a  concurrent  jurisdiction,  the  terms 
proposed  by  my  brother  Martin  would  have  been  reasonable. 
In  such  a  case,  if  a  defendant  wishes  to  have  his  case  tried 
in  a  superior  Court,  it  is  reasonable  that  he  should  bear  the 
extra  expence.  But  it  is  otherwise  in  cases  where  the 
superior  Courts  have  a  concurrent  jurisdiction. 

Rule  absolute  accordingly  {b^ 
(a)  2  Exch.  533.         (b)  See  19  &  20  Vict.  c.  lOS,  ss.  88, 39, 42. 


MICHAELMAS   TERM,   21    VICT.  559 

1857. 


Attenbobouoh  v.  Thompson.  Nov.2\. 


In 


this  case  the  sheriff  of  Middlesex  having  seized  the  Under  the 
defendant's  goods  under  a  fi.  fa.   issued  on  a  judgment  c.  36,  s.  i, 
obtained  by  the  plaintiff,  one  Maxwell  claimed  the  goods  ^  ^  fii^^a^T 
under  a  bill  of  sale  from  the  defendant.     In  the  aflSdavit  3^^ Jj^^  ff* 
filed  with  a  copy  of  the  bill  of  sale,  in  pursuance  of  the  *^®  '^"*'7tMt 
17  &  18  Vict.  c.  36, 8. 1,  the  attesting  witness  was  described  »»«  witncai 
as  ''Thomas  Myles  Attwell,  clerk  to  Messrs.  Moores  &  Sills,  it  is  a  sufBcient 

compliance 

attomies,  of  No.  18,  Old  Broad  Street,  in  the  city  of  Lon-  with  the  statute 
don,  gentlemen."    The  sheriff  took  out  an  interpleader  clerk  is  de- 
summons  which  was   heard  before  Martin^  B.,   when   it  theofficc^or 
appeared  that  Attwell,  the  attesting  witness,  attended  every  Sew^of hu"*" 
day  at  Na  18,  Old  Broad  Street,  which  was  the  office  or  JJ^P^^^'J," 
place  of  bu»nes8  of  his  employers,  but  that  he  slept  else-  »^f«p9  ©^se- 
where.     It  was  objected  that  the  affidavit  did  not  contain  p^c^iy^  sy// 
a  sufficient  description  of  the  residence  of  the   attesting 
witness  within  the  meaning  of  the  statute ;  and  by  consent 
of  the  parties  the  learned  Judge  ordered  that  the  sheriff 
withdraw  from  possession  of  the  goods  seized  ;  the  plaintiff 
to  be  at  liberty  to  take  the  opinion  of  the  Court  upon  the 
point 

Dajfj  in  the  present  term,  obtained  a  rule  calling  on  the 
claimant  to  shew  cause  why  the  sheriff  should  not  re-enter 
and  retake  possession  of  the  goods  seized  by  him. 

Phipsm  shewed  cause  (Nov.  17).— The  17  &  18  Vict. 
c.  36, 8. 1,  enacts  that  every  bill  of  sale,  &a,  shall,  **  together 
with  an  affidavit  of  the  time  of  such  bill  of  sale  being  made 
or  given,  and  a  description  of  the  residence  and  occupa- 
tion of  the  person  making  or  giving  the  same,"  &c. ;  "  and 

VOL.  u. — N.  8.  p  p  Excn. 
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1857.  of  every  attesting  witness  to  such  bill  of  sale,"  be  filed 
^"^"^  '  within  twenty-one  days.  Here  there  is  a  8u£5cient  descrip- 
BORouoH  tion  of  the  residence  of  the  attesting  witness  within  the 
Thomfsoh.  meaning  of  that  enactment.  By  a  rule  of  the  Court  of 
King's  Bench,  M.  T.  15  Car.  2,  it  was  ordered  that  the 
true  place  of  abode^  and  the  true  addition  of  every  person 
who  shall  make  affidavit  in  Court,  shall  be  inserted  in  such 
affidavit;  and  in  Haslope  v.  Thame (a)f  it  was  held  a  clerk 
might  state  his  place  of  abode  to  be  the  office  where  he  was 
employed  the  greater  part  of  the  day,  though  at  night 
he  slept  at  another  place.  Lord  Ellenbarough  there  said, — 
'*  That  the  words  '  place  of  abode  *  did  not  necessarily  mean 
the  place  where  the  deponent  sleeps ;  that  the  object  of  the 
rule  of  Court  was  to  ascertain  the  place  where  the  deponent 
was  most  usually  to  be  found,  which  in  the  present  case  was 
the  office  at  which  he  was  employed  daring  the  greater  part 
of  the  day,  and  not  the  place  whither  he  retired  merely  for 
the  purposes  of  rest.  It  is  the  settled  form  of  almost  all  the 
affidavits  swearing  to  service.**  Alexander  v.  MiUon  {h)  is 
an  authority  to  the  same  effect  Under  the  2  &  3  Wm.  4, 
c.  39,  s.  12,  which  requires  an  indorsement  on  all  process  of 
the  *^  place  of  abode"  of  the  attorney  suing  out  the  same,  it 
has  been  held  that  an  indorsement  of  the  place  of  busaness 
is  sufficient :  Engkheart  v.  Eyre  (c).  It  would  be  produc- 
tive of  great  inconvenience,  if  a  party  who  attended  all  day 
at  an  office  in  London  but  slept  some  miles  distant,  was 
obliged  to  describe  himself  as  of  the  latter  place.  [PoOodtf 
C.  B. — A  word  of  doubtful  import  lik^  "residence"  may 
be  used  for  some  purposes  in  one  sense,  and  for  others 
in  another  sense,  but  when  a  construction  has  been  put 
upon  it  for  a  particular  purpose,  that  ought  to  be  adhered 
to.]  The  Reg.  Gen.  Trin.  T.,  1  Wm.  4,  c.  2>  requires  that 
every  notice  of  bail  shall  "  mention  the  street  or  place  and 

(a)  1  M.  &  Sel.  103.  (b)  1  Dow.  P.  C.  570. 

(c)  2  Dow.  P.  C.  145. 
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namber  (if  any)  where  each  of  the  bail  resides;  and  accord-        1357, 
ing  to   Teumer  v.  Na$h{a)f  the  place  of  business  of  the      ^**^"^' — ' 
bail  IB  a  sufficient  description  of  their  residence.     There      bo&ough 

mm 

is  no  substantial  difference  between  the  words  **  abode  **  Thomfsoh. 
and  **  residence  :**  in  Richardson's  Dictionary,  and  also  in 
Walker's,  they  are  defined  as  synonymous  termSi  In  a  case 
of  Engkoid  t.  Blackwett,  JErkf  J.,  put  this  construction  on 
the  17  &  18  Vict  c*  36,  s.  1,  and  the  question  is  now 
pending  in  the  Court  of  Queen's  Bench  (&). — He  also 
referred  to  Tatflar  v.  Tke  Crowland  Gas  Company  (c). 

Lush,  in  support  of  the  rule. — Looking  at  the  object  of 
the  Act,  the  word  ^  residence"  is  not  satisfied  by  a  descrip- 
tion of  the  ^  place  of  business."  The  residence  of  the  party 
giving  the  bill  of  sale  is  also  required  to  be  stated;  and  the 
evident  intention  was  that  he  should  be  described  of  the 
place  where  he  dwells.  The  Court  of  King's  Bench  put 
their  own  construction  on  their  rule  of  M.  T.  16  Car.  2, 
and  said  that  by  **  place  of  abode,"  they  did  not  mean  the 
place  where  the  deponent  slept,  but  where  he  was  most 
usually  to  be  found.  So  with  regard  to  the  indorsement  on 
process  of  the  abode  of  the  attorney,  the  object  was  to 
enable  the  party  sued  to  find  the  attorney  and  pay  him  the 
debt ;  and  therefore  the  word  **  abode "  is  satisfied  by  the 
''place  of  business"  of  the  attorney.  The  County  Court 
Act,  9  &  10  Vict  c.  95,  s.  128,  makes  a  marked  distinction 
between  the  place  where  a  defendant  ''dwells"  and  "carries 
on  his  business."  In  the  case  of  the  person  giving  the  bill 
of  sale,  the  object  of  the  provision  is  to  let  bis  creditors 
know  what  goods  are  assigned ;  but  that  object  would  be 
defeated  if  a  person  assigning  the  furniture  of  his  residence 
in  the  country  was  described  as  residing  at  an  office  in  London. 

(a)  1  Frice,  400.  (b)  See  post,  p.  563,  note. 

(c)  11  Exch.  1. 
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The  word  ^'residence**  is  used  in  other  statutes  and  has 
received  the  construction  now  contended  for.  By  the  3  &  4 
Wm.  4,  c.  42, 8.  8,  no  plea  in  abatement  for  the  non-joinder 
of  a  co-defendant  shall  be  allowed,  unless  verified  by  an 
affidavit  stating  his  **  place  of  residence  ;*'  and  in  Mayhwry 
V.  Mudie{a)y  it  was  held  that  the  statute  was  not  satisfied 
by  a  statement  of  his  place  of  business."  So  in  Lambe  v. 
Smythe{b)i  it  was  held  that  the  ^^ residence"  mentioned  in 
that  statute  means  the  domicile  or  home  of  the  party.  The 
9  &  10  Vict.  c.  ^%^  s.  1,  provides  that  no  person  shall  be 
removed  from  any  parish  in  which  he  shall  have  resided  for 
five  years ;  but  could  it  be  said  that  a  clerk  who  had  been 
five  years  at  a  place  of  business  was  irremoveable  under  that 
statute.  The  term  ''residence"  also  occurs  in  the  Reform 
Act,  2  Wm.  4,  c.  45,  s.  32,  and  has  been  held  to  mean 
where  a  party  bona  fide  dwells :  Withom^  Appt,  ThonuiBf 
Uesp.  (c).  In  Rex  v.  The  Inhabitants  of  North  Curry  (<f ), 
Baykyy  J.,  speaking  of  the  word  ''  resides,"  said : — **  I  take 
it  that  that  word,  where  there  is  nothing  to  shew  that 
it  is  used  in  a  more  extensive  sense,  denotes  the  place 
where  an  individual  eats,  drinks,  and  sleeps*;  or  where  his 
fieunily  or  his  servants  eat,  drink,  and  sleep.**  The  requisi- 
tions of  the  17  &  18  Vict.  c.  36,  must  be  strictly  complied 
with:  Allen  v.  Thompson {e)^  Hatton  v.  English {f). 

Cur.  adv.  vulL 


Pollock,  C.  B.,  now  said — We  are  of  opinion  that  this 
rule  should  be  discharged.  We  delayed  giving  judgment, 
because  we  understood  that  the  same  point  was  raised  in 
the  Court  of  Queen's  Bench,  and  we  were  desirous  to  avoid 
any  difierence  of  opinion  between  the  two  Courts.     The 


(a)  5  C.  B.  283. 
(6)  15  M.  &  W.  433. 
(c)  8  Scott,  N.  R.  783. 


(cO  4  B.  &  C.  953. 
(0  1  H.  &  N.  15. 
(/)  7  E.  &  B.  94. 
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Court  of  Queen's  Bench  have  considered  (a)  that  the  pur-        1857. 
poses  of  this  Act  would  be  better  answered  by  construing      ^T^^'"*^ 
the  word  "  residence**  to  mean,  not  the  place  where  a  person      borough 
sleeps  but  the  place  where  he  is  chiefly  to  be  found,  which     Thompboh. 
in  the  present  case  was  the  place  where  his  employers  carried 
on  their  business.    The  Court  of  Queen's  Bench  having  put 
that  construction  on  the  Act,  we  think  our  decision  ought 
to  be  in  accordance  with  theirs,  and  the  rule  therefore 
will  be  discharged.    On  hearing  the  argument  I  had  myself 
arrived  at  a  similar  conclusion.     It  is  true,  there  may  be 
occasions  when  we  ought  to  construe  the  word  ** residence*' 
as  meaning  the  place  where  a  man  sleeps,  but  the  word 
does  not  necessarily  have  that  meaning,     The  object  of  the 
enactment  was  that  information  should  be  given  where  the 
witness  was  to  be  found,  in  order  that  he  might  answer  any 
inquiries  respecting  the  bill  of  sale.     I  must  guard  against 
being  supposed  to  decide  that  the  place  where  a  person 
sleeps  would  not  suffice,  it  is  enough  for  the  present  purpose 
to  say  that  the  description  in  this  case  is  sufficient. 

Bramwell,  B. — I  am  also  of  opinion  that  the  rule 
ought  to  be  discharged.  No  doubt,  in  ordinary  con- 
versation, the  word  ** residence"  means  the  place  where 
a  man  resides ;  but  for  certain  purposes  the  word 
^  abide "  has  received  a  construction  different  from  its 
usual  meaning,  and  the  question  is  whether  we  ought  not 
for  similar  reasons  to  put  the  same  construction  on  the  word 
^'residence"  in  this  act  of  parliament  I  am  not  altogether 
satisfied  with  the  reasoning,  but  I  think  that  this  is  a 
case  in  which  the  plain  meaning  of  the  word  may  be 
varied. 

Watson,  B.,  and  Channell,  B.,  concurred. 

Rule  discharged. 

(a)  The  Court  of  Quecu^M  Bench  delivered  their  judgment  in  the 
present  term  (Nov.  30).  •£«   ^c^e<y3  SJ^/ 
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1^09. 2S.  BouLTON  r,  Jones  and  Another. 

The  defend-      A.CTION  for  goods  8oId.    Plea.— Never  indebted. 
been  in  the  At  the  trial  before  the  Assessor  of  the  Court  of  Passage  at 

iv?th  B.,  sent" a  Liverpool,  it  appeared  that  the  plaintiff  had  been  foreman 
for  g^s  ^^^  and  manager  to  one  Brocklehurst^  a  pipe  hose  manuftctorer, 
ThT*  Uiitiff '  ^^^^  whom  the  defendants  had  been  in  the  habit  of  dealing, 
who  on  the       and  with  whom  they  had  a  ranninir  account      On  the 

same  day  had  "'  ° 

bought  B.'s       morning  of  the  13th  January,  1857,  the  plaintiff  bought 

business,  x>iit  «•  j-jj- 

executed  the  Brocklehurst's  Stock,  fixtures,  and  business,  and  paid  for 
giving  the  them.  In  the  afternoon  of  the  same  day,  the  defendant's 
nottce  that  t?/  servant  brought  a  written  order,  addressed  to  Brocklehuist, 
8^u''ppliJd''by  B.*  ^^^  ^^^®  50-feet  leather  hose  2^  in.  The  goods  were  sup- 
the^Wmiff  P'^®^  ^y  *®  plaintiff.  The  plaintiff's  book  keeper  struck 
could  not         out  the  name  of  Brocklehurst  and  inserted  the  name  of 

maintain  an 

action  for  the     the  plaintiff  in   the   order.     An   invoice  was  afterwards 

price  of  the 

goods  against  Sent  in  by  the  plaintiff  to  the  defendants,  who  said  they 
knew  nothing  of  him.  Upon  these  facts,  the  jary»  under 
direction  of  the  Assessor,  found  a  verdict  for  the  plainUff, 
and  leave  was  reserved  to  the  defendants  to  move  to  enter 
a  verdict  for  them. 
Meltish  having  obtained  a  rule  nisi  accordingly, 

M^Oubrey^  now  shewed  cause. — It  is  not  denied  by  the 
defendants  that  the  goods,  for  the  price  of  which  this  action 
is  brought,  were  the  goods  of  the  plaintiff.  No  one  but 
the  plaintiff  could  have  sued  for  the  price  of  them.  By 
keeping  the  goods  after  notice  that  the  plaintiff  was  the 
owner,  the  defendants  must  be  taken  to  have  adopted  the 
contract  with  him.  Bickerton  v.  Burrell  (a)  turned  on  the 
point  that  notice  had  not  been  given,  before  action  brought, 
that  the  plaintiff  was  the  party  really  interested.  In  that 
case  the  plaintiff  represented  himself  as  agent  for  another 

(a)  5  M.  &  Sel.  3S3. 
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person.    In  Hmbk  ▼•  HwhUt  (a)  the  plaintiff  had  allowed        \WSJ. 
her  80D  to  represent  himself  as  owner*     Here  the  defendant      ^^r^^ 
may  have  known  of  the  change  of  name  in  the  orders.  »• 

JOMM. 

In  RayntT  v.  Gf€U  (i)  the  plaintiff  had  represented  himself 
to  be  merely  the  agent,  but,  being  really  the  principal,  he 
was  held  entitled  to  maintain  the  action. — He  referred  also 
to  Skbmer  v.  8taeh»  (c). 

MettUli,  in  support  of  the  rule.— i-This  is  not  a  case  of 
principal  and  agent  In  Bayner  v.  Grcte  (b)  there  was 
evidence  that,  at  the  time  of  the  delivery  of  the  first  parcel 
of  the  goods,  the  defendant  had  notice  that  the  plaintiff 
was  the  principal.  [Marimi  B. — Here  there  was  sonre 
evidence  of  acceptance,  the  invoice  was  sent  in  and  the 
goods  were  not  returned.]  They  may  have  been  destroyed, 
aud,  in  fact,  were  probably  used  at  the  time  they  were 
ordered.  No  set-off  could  be  pleaded  to  the  present  action 
in  respect  of  any  debt  which  might  be  due  from  Brockle- 
hurst  to  the  defendant :  lAerg  v.  Bowden  {d).  The  ques- 
ttcm  is  not  to  whom  the  goods  belonged,  but  with  whom 
the  contract  was  made.  Humble  v.  Hunter  {a)  and  Bicherton 
V.  Burrell  (e)  are  authorities  in  favour  of  the  defendants. 

PoLUxnL,  C.  B.  —  The  point  raised  is,  whether  the 
frets  proved  did  not  diew  an  intention  on  the  part  of 
the  defendants  to  deal  with  Brocklehurst  The  plaintiff, 
who  succeeded  Brocklehurst  in  business,  executed  the 
order  without  any  intimation  of  the  change  that  had  taken 
place,  and  brought  this  action  to  recover  the  price  of 
the  goods  supplied.  It  is  a  rule  of  law,  that  if  a  person 
intends  to  contract  with  A.,  B.  cannot  give  himself  any 
right  under  it.     Here  the  order  in  writing  was  given  to 

(a)  12  Q.  B.  810.  (d)  8  Exch.  852. 

(&)  15  M.  &  W.  359.  (c)  5  M,  &  Sel.  383. 

(c)  4  B.  &  Aid.  437. 
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X857.        Brocklehurst.  Possibly  Brocklehurst  might  have  adopted  the 

^^     '      act  of  the  plaintiff  in  supplying  the  goods,  and  maintained 

9.  an  action  for  their  price.    But  since  the  plaintiff  has  chosen 

to  sue,  the  only  course  the  defendants  could  take  was  to 

plead  that  there  was  no  contract  with  him. 

Martin,  B. — I  am  of  the  same  opinion.  This  is  not  a 
case  of  principal  and  agent  If  there  was  any  contract  at 
all,  it  was  not  with  the  plaintiff.  If  a  man  goes  to  a  shop 
and  makes  a  contract,  intending  it  to  be  with  one  particular 
person,  no  other  person  can  convert  that  into  a  contract 
with  him. 

Bramwell,  B. — The  admitted  facts  are,  that  the  defend- 
ants sent  to  a  shop  an  order  for  goods,  supposing  they  were 
dealing  with  Brocklehurst  The  plaintiff,  who  supplied 
the  goods,  did  not  undeceive  them.  If  the  plaintiff  were 
now  at  liberty  to  soe  the  defendants,  they  would  be  de- 
prived of  their  right  of  set-off  as  against  Brocklehurst. 
When  a  contract  is  made,  in  which  the  personality  of  the 
contracting  party  is  or  may  be  of  importance,  as  a  contract 
with  a  man  to  write  a  book,  or  the  like,  or  where  there  might 
be  a  set-off,  no  other  person  can  interpose  and  adopt  the 
contract  As  to  the  difficulty  that  the  defendants  need  not 
pay  anybody,  I  do  not  see  why  they  should,  unless  they 
have  made  a  contract  either  express  or  implied.  I  decide  the 
case  on  the  ground  that  the  defendants  did  not  know  that 
the  plaintiff  was  the  person  who  supplied  the  goods,  and 
that  allowing  the  plaintiff  to  treat  the  contract  as  made 
with  him  would  be  a  prejudice  to  the  defendants. 

Chaknell,  6. — In  order  to  entitle  the  plaintiff  to  recover 
he  must  shew  that  there  was  a  contract  with  himself.  The 
order  w^  given  to  the  plaintiff*s  predecessor  in  business. 
The  plaintiff  executes  it  without  notifying  to  the  defendants 
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who  it  was  who  executed  the  order.  When  the  invoice  was 
delivered  in  the  name  of  the  plaintiff,  it  may  be  that  the 
defendants  were  not  in  a  situation  to  return  the  goods. 

Bale  absolute. 


Rn>D  V.  Betty  Mooqridgb,  Executrix  of  William  nov.  is. 

MOQGBIDOE. 


D 


ECLARATION  on  a  promissory  note  made  by  William  to  a  plea  of 


Mog^idge,  the  defendant's  testator,  for  30/.  with  interest  Li^^tioM''^ 
at  the  rate  of  4  per  cent  per  annum,  payable  on  demand.     "proiSSo^^" 
Plea. — That  the  cause  of  action  did  not  accrue  within  °°^«»  5i®   ,.  . 

plaintm  replied 

six  years  before  suit  t^*^  the  note 

was  made  by 

Beplication.-^That  the  promissory  note  was  made  by  the  defendant 
the  said   William   Moggridge  jointly   with   one  Thomas  one  T.  P.,  and 
Perkins,   and   that   within   the  period  of  six  years  next  gi^  yean- 
before  this  suit,  and  in  the  lifetime  of  William  Moggridge,  t.*p!  Jald 
Thomas  Perkins  paid  the  plaintiff  interest  upon  the  said  ^^^^Jg^^J^^ti,^ 
promissory  note.  ?°^f — ^^¥' 

^  "^  that,  assuming 

Bejoinder. — That  the  following  is  a  copy  of  the  said  the  payment 

to  have  been 

note  and  the  signatures  thereto: — '*  February  1st,  1849.  made  before 

^  the  passinff  of 

I  promise  to  pay  unto  Mary  Bed,  younger,  of  Bum  Street,  19  &  20  vict. 
or  order,  on  demand,  the  sum  of  30/.,  with  interest  at  the  replication  was 
rate  of  4  per  cent,  per  annum,  value  received.     As  witness  acmurrer"*^'^ 
my   hand    this    1st   day    of  February;    1849.      Thomas 
Perkins,  William   Moggridge."     And  the  defendant  says 
that  the  said  William  Moggridge  made  and  signed  the  said 
note  only  as  a  surety  for  Thomas  Perkins,  and  did  not 
himself  receive  any  value  or  consideration,  or  benefit,  for 
making  or  signing  the  same,  and  did  not,  at  any  time, 
authorize  the  said  Thomas  Perkins  to  pay,  nor  did  the 
said  Thomas  Perkins  pay,  any  of  the  said  interest  on  behalf 
of  him  the  said  William  Moggridge. 
Demurrer  and  joinder. 
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1867.  /%9M0ii,  in  support  of  the  demurrer.— The  rejomder  is 

^^^^      bad.     The  note  is  a  joint  and  several  note :   Oardi  ?. 

(per  Wiffhtman,  J-){c\  Sayer  v.  Chaytor{d)^  and  Bjles 
on  Bills,  p.  6.  [Pollock^  C.  B. — Can  the  note  be  treated 
as  both  joint  and  several?  Looking  at  the  g;rainmatical 
construction,  it  would  appear  to  be  the  several  note  of 
each.]  Payment  by  a  joint  maker  takes  the  case  out  of 
the  statute:  Burleigh  v.  Stott(e)y  Wyatt  v.  HodwiiiJ)^ 
ChanneU  v.  Ditchburn  (y).  As  against  the  defendant,  the 
payment  must  be  taken  to  have  been  before  the  pasoDg  of 
the  Mercantile  Law  Amendment  Act,  19  &  20  Viet  c  97. 
No  time  being  stated  in  the  rejoinder,  it  must  be  taken 
most  strongly  against  the  defendant.  IBramwdlf  R^The 
defendant  has  a  right  to  say  the  same  as  to  the  replicadon.] 
— [The  Court  suggested  that  the  case  should  stand  orer, 
and  the  pleadings  be  amended  by  alleging  when  the 
payment  did  take  place.] 

Aspkmdf  for  the  defendant — There  is  another  objectioa 
to  the  replication ;  it  is  bad  as  only  stating  evidence  from 
which  a  promise  may  or  may  not  be  inferred.  Part  pay- 
ment does  not  necessarily  take  a  debt  out  of  the  statute: 
Waugh  v.  Cope  (A).  [Watson^  B.,  referred  to  Wamman  t. 
Kynman  (t).  Pollock^  C.  B.— If  the  part  payment  is  made 
under  circumstances  which  shew  that  it  is  an  acknowledg- 
ment that  more  is  due,  a  promise  may  be  presumed,  but  it 
is  necessary  that  the  circumstances  should  be  submitted  to 
the  jury.]  Part  payment  does  not  operate  as  a  bar  to  the 
Statute  of  Limitations  as  a  matter  of  law,  and  accordinglj 

(a)   1   Peake  K.  P.  C.  130.  (e)  8  B.  &  C.  36. 

PoUoek,  G.  B.,  pointed  out  that  (/)  8  Bing.  809. 

this  case  is  no  authoritj.  (g)  5  M.  &  W.  494. 

(6)  Holt's  N.  P.  C.  474.  (A)  6  M.  &  W.  824. 

(c)  2  Q.  B.  525.  (i)    1  Exch.  118. 

{i)  1  Lutw.  695. 
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in  HoKi  ▼•  Pabner  (a),  where  the  payment  of  interest  was 
alleged  in  the  declaration,  for  the  purpose  of  taking  a  case 
out  of  the  statute,  it  was  held  that  the  declaration  disclosed  v. 

liOOaBIDOB. 

onlj  evidence  of  a  cause  of  action,  and  not  any  actual  cause 
of  action  that  was  not  barred  by  a  plea  of  the  Statute  of 
Limitations  in  the  usual  form.  [Bramwell^  B. — ^If  thb 
case  had  arisen  shordy  after  the  passing  of  the  21  Jac.  1, 
c.  16,  s.  3,  payment  would  have  been  held  an  insuflBcient 
answer.  However,  the  Courts  first  held  that  a  new  promise 
might  be  a  fresh  cause  of  action  within  the  six  years;  then 
that  an  acknowledgment  or  payment  might  be  suflBcient  as 
evidence  firom  which  a  promise  might  be  implied.  But 
nothing  is  sufficient  unless  a  fresh  promise  is  inferred,  and 
that  inference  we  cannot  draw.] 

Per  Curiam. — The  replication  is  clearly  insufficient  The 
pIainti£P  had  better  amend  by  taking  issue  on  the  plea. 

Leave  to  amend  accordingly,  otherwise 
judgment  for  the  defendants. 

(a)  2  Bing.  K.  C.  713. 


Babnes  v.   Braithwaitb  and  Nixon.  ^^'  *. 

jJECLARATION  for  money  had  and  received — Plea:  whera  •  party 

vr  •    J  1-^   J  to  an  arbitn- 

Never  indebted.  tion  is  com- 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  S"^^*°„^{ 

after  last  Trinity  Term,  the  following  facts  were  admitted —  t«tor  an 

•/  '  o  exorbitant  sum 

The  plaintiff  having  brought  an  action  against  one  Hay-  in  order  to 

ward,  the  cause   was  referred   to   the  defendants,    who  award,  he  may 

maintain  an 

were  civil  engineers.     The  defendants  proceeded  with  the  action  for 

reference,  which  resulted  in  an  award  in  favour  of  the  received  to 


recover 
exoen 


plaintiff  for  108/.     The  plaintiff  in  order  to  take  up  the  ^^ 
award  was  compelled  to  pay  to  the  defendants  436t  0«.  9d.  ^J^p^^^'* 
The   Master,   on   taxation  of  the  plaintiff's  costs  of  the  JJ^Jje^J^itJa- 
reference  and  award,  ulliniatcly  struck  off  from  the  arbitra-  to^*«  services. 
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tors*  fees  the  sam  of  239/.  (a);  and  for  this  sum  the  present 
action  was  brought,  the  defendants  having  refused  to  refund 
the  amount  llie  defendants'  counsel  objected  that,  under 
the  circumstances  above  stated,  no  action  would  lie  against 
the  arbitrators.  The  learned  Judge  directed  a  verdict 
for  the  plaintiff  with  liberty  to  the  defendants  to  move  to 
enter  a  verdict  for  them,  if  the  Court  should  be  of  opinion 
that  the  action  was  not  maintainable. 

Luth  now  moved  accordingly,  and  contended  that  the 
action  would  not  lie. 


Watoon,  B. — This  Court,  in  the  case  of  Re  Coombs  (A), 
intimated  a  strong  opinion  that  under  such  circumstances 
an  action  was  maintainable ;  and  in  Femley  v.  Branson  {c\ 
a  County  Court  Appeal,  heard  before  Wlghtman^  J.,  and 
Erle^  J.,  that  doctrine  was  acted  upon. 

Lush  requested  time  to  consider  the  cases,  and  afterwards 
admitted  that  he  was  not  entitled  to  a  rule. 

Rule  refused. 

(a)  See  Barnes  v.  Hayward^        (b)  4  Exch.  S39. 
1  H.  &  N.  742.  (c)  20  L.  J.  Q.  B.  178. 


Nov,  20. 


Da  VIES  V.  Underwood. 


The  defendant,  O  OVEN  ANT. — The  declaration  slated  that  on  the  25th 
lessee,  who  ^^  April,  1842,  by  indenture  between  the  plaintiff  and 
tlfhTrpWn-  clefendant,  the   plaintiff  let  to  the  defendant  a    piece  of 

tiff,  his  lessor, 

to  keep,  and  at  the  expiration  or  sooner  determination  of  the  term,  to  leave  and  deliver  up  the 
premises  in  repair,  allowed  them  to  become  out  of  repair.  While  thev  remained  in  this  condition, 
tbe  plaintiff  having  committed  a  forfeiture  by  nonpayment  of  rent,  the  superior  landlord  brought 
ejectment,  and  evicted  the  plaintiff  and  defendant.— /^e/J,  that  tbe  plaintiff  was  entitled  to 
recover  against  the  defendant  substantial  damages  for  the  nonrepair  of  the  premises. 
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groand  with  the  messaage  thereon  erected,  &c.,  to  hold        1867. 
for  21  years  from  Lady  Day  1842 ;  and  that  the  defendant       ^^^^ 
covenanted  with  the  plaintiff  that  the  defendant,  his  execu-  »• 

Umdbbivood. 

tors,  &c.y  would  at  his  and  their  own  costs  and  charges,  from 
time  to  time  and  at  all  times  during  the  term,  well  and  suffi- 
ciently uphold,  support,  sustain,  &c.,  amend  and  keep  in  good 
order  and  condition  the  messuage,  &c.,  with  all  proper 
reparations,  &c. ;  and  the  said  premises  being  in  all  things 
well  and  sufficiently  repaired,  upheld,  supported,  &c., 
should,  and  would  at  the  end  or  other  sooner  determina- 
tion of  the  term  thereby  granted,  peaceably  and  quietly 
leave  surrender  and  yield  up  to  the  plaintiff  his  executors, 
&C. — Averment :  that  defendant  entered  and  was  possessed 
for  the  term. — Breach :  that  the  defendant  did  not  during 
the  term  well  and  sufficiently  repair,  &c ;  but  permitted 
the  demised  premises  to  become  ruinous,  &c.,  for  want  of 
needftd  repair. 

Pleas. — First,  that  the  defendant  did  repair. — Se- 
condly, that  after  the  making  of  the  indenture  and  before 
the  breaches,  one  Arthur  Wells,  who  was  entitled  as  against 
the  plaintiff  and  defendant  to  the  possession  of  the 
premises,  by  reason  of  certain  breaches  by  the  plaintiff  of 
certain  covenants  entered  into  by  him  before  the  making 
of  the  said  indenture,  in  a  certain  lease  under  which  the 
plaintiff  held  the  premises,  commenced  an  action  of  eject- 
ment against  the  plaintiff  and  one  Paxon,  for  the  recovery 
thereof  in  the  Court  of  Queen's  Bench:  that  it  was 
adjudged  that  A.  Wells  should  recover  possession,  &c.,  that 
thereupon,  before  the  breaches  of  covenant  in  the  declara- 
tion mentioned,  A.  Wells  caused  a  writ  of  habere  facias 
possessionem  to  issue,  &c.,  which  was  delivered  to  the 
sheriff,  &c. ;  and  under  and  by  virtue  of  which  writ 
possession  of  the  said  premises  was  given  by  the  sheriff  to 
A.  Wells,  and  the  defendant  and  the  plaintiff  were  evicted. 
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1857.        &<^  9   ^^^  ^^  possession  and  all  the  estate,  &c.,  of  the 

*^^^^      plaintiff  and  of  the  defendant  in   the  premises  thereby 

o.  ended  and  determined. 

Umdkkwood. 

The  plaintiff  replied,  taking  issue  on  the  pless ;  and  abo 
new  assigned  breaches  of  covenant  before  the  determinatioa 
of  the  term. 

The  defendant  traversed  the  breaches  mentioned  m  the 
new  assignment — Whereupon  issue  was  joined. 

At  the  triali  before  PoUock,  C.  B.,  at  the  London  sittingi 
after  last  Trinity  Term,  it  appeared  that  in  May,  1839,  one 
Filor  demised  the  premises  in  question  to  the  plaintiff  for 
72  years  at  the  yearly  rent  of  42/.  lOt.  In  1842  the 
plaintiff  demised  the  same  premises  to  the  defendant  ttx 
21  years  at  the  yearly  rent  of  5(ML,  subject  to  the  covenants 
mentioned  in  the  declaration.  In  1848  the  defendant 
assigned  to  one  Parker,  who  in  the  same  year  assigned  to 
Faxon.  In  March,  1855,  the  rent  being  in  arrear,  Wells, 
in  whom  Filer's  interest  as  reversioner  under  the  lease  of 
1839  had  become  vested,  brought  an  action  of  ejectment 
against  the  plaintiff  and  Paxon  the  tenant  in  possessioo, 
for  nonpayment  of  rent  under  the  lease  of  1839.  At  this 
time  the  premises  were  in  a  bad  state  of  repair.  Upon 
these  fkcta  the  learned  Judge  directed  a  verdict  for  the 
plaintiff  with  nominal  damages,  giving  him  leave  to  move 
to  enter  a  verdict  (or  an  agreed  sum  of  402.,  if  the  Court 
should  be  of  opinion  that  he  was  entitled  to  substantial 
damages. 

Peter sdofffbAving  obtained  a  rule  nisi  accordii^y. 

Overend  and  DowdesweU  now  shewed  cause. — It  is  not 
disputed  that,  where  there  is  a  continuing  reversion,  the 
reversioner  may,  at  any  time  during  the  term,  sue  for  the 
breach  of  a  covenant  to  repair,  and  the  damages  will  be 
the  diminution  in  value  of  the  reversion.     In  CHow  v.  Brog^ 
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den  {a\  the  term  was  determined  partly  at  least  by  the  act 
of  the  defendants.  In  the  present  case  the  revereion  was 
destroyed  by  the  act  of  the  plaintifis.     The  dimination  in  «. 

value  of  the  reverrion  is  the  real  measure  of  damages: 
Smith  V.  Peai{b\  Turner  ▼.  Lamb{c\  The  reversion 
could  not  have  been  sold  for  anything  at  all,  the  lease 
having  been  avoided  by  reason  of  the  breach  of  other 
covenants  to  which  the  defendant  was  no  party.  It  is 
as  if  the  premises  had  been  built  on  a  cliff  which  fell 
into  the  sea.  {ChanneUi  B. — Suppose  A.  lets  premises  to 
B.  who  lets  them  at  an  improved  rent,  if  his  tenant  allows 
the  premises  to  be  out  of  repair,  B.  may  choose  rather  to 
fmfeit  his  interest  than  pay  his  rent  and  go  to  the  ezpence 
of  lepairing.]  If  the  defendant  had  repaired  and  the  term 
had  not  been  forfeited,  he  would  have  had  the  benefit  of  the 
money  laid  out  by  him  during  the  remainder  of  the  term. 
The  damage  should  have  been  specially  stated  in  the 
declaration. — ^They  also  referred  to  Marriott  v.  Cotton  (c/), 
Brierhf  v.  Ktndatt{e),  Hoiking  v.  PhiUipsif). 

Petertdorff  appeared  to  support  the  rule,  but  was  not 
called  upon. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
must  be  absolute.  This  case  is  distinguishable  from  the 
supposed  case  of  the  demised  premises  being  destroyed  by 
a  convulsion  of  nature,  as  by  falling  into  the  sea  or  being 
swallowed  up  and  lost,  because  there  the  original  lessor 
could  not  mmntain  an  action  of  covenant  against  his  lessee, 
and  therefore  such  lessee  would  have  no  right  of  action 
against  his  underlessee.  That  does  not  apply  here,  because 
the  superior  landlord    has  a   right    of    action    on    the 

(a)  2  Man.  &  G.  89.  (<Q  2  C.  &  K.  553. 

\h)  9  Ezch.  161.  (e)  17  Q.  B.  987. 

(e)  14  M.  &  W.  412.  (/)  8  Ezch.  168. 
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1857.        covenant  to  leave  and  deliver  up  in  repair,  as  well  as  a 

*^^^^      remedy  by  ejectment.     And  as  the  intermediate  landlord 

«•  is  liable  to  make  ffood  the  defects  in  the  premises,  he  may 

UhDSSWOOD.      .  *  rf 

indemnify  himself  by  this  action  beforehand. 

Bramwell,  B. — It  is  said  that  the  pIainti£P  is  not  entitled 
to  recover  substantial  damages.  It  would  be  very  remark- 
able if  he  could  not  Then  it  is  said  that  the  special 
damage  should  be  stated  in  the  declaration ;  but  that  could 
not  have  been  done  since  it  arises  from  the  nonperform- 
ance of  the  plaintiff's  covenant  which  is  not  identical  with 
that  of  the  defendant.  The  criterion  of  damage  mentioned 
by  Mr.  Overend  is  a  very  good  test,  but  not  the  only  test 
of  the  damages  to  be  recovered.  Then  a  case  was  sug- 
gested of  a  man  being  under  a  covenant  to  repair  a  house, 
but  not  to  rebuild  it  if  it  should  be  burnt  down.  If  in 
such  a  case  the  house  should  be  burnt  down  when  out  of 
repair,  I  should  say  that  no  action  could  be  maintained  by 
the  lessor  on  the  covenant  to  repair,  because  he  would 
have  sustained  no  damage.  Here,  however,  the  premises 
when  delivered  up  to  the  ground  landlord  were  worth  40/. 
less  than  they  would  have  been  if  in  proper  repair. 

Watson,  B. — ^I  am  of  the  same  opinion.  The  great 
object  of  a  covenant  of  this  sort  is  not  to  put  money  into 
the  pockets  of  a  lessor,  but  to  enforce  the  performance 
of  the  acts  stipulated  for.  The  damages  recovered  are 
usually  such  as  are  sufficient  to  put  the  premises  into  repair. 
As  a  matter  of  fact,  it  is  never  proved  in  evidence  to  what 
extent  the  reversion  is  damaged.  The  entry  for  nonpay- 
ment of  rent  does  not  affect  the  case  in  any  way. 

Channell,  B.,  concurred. 

Rule  absolute. 
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Hudson  and  Others  v.  Baxendalb  and  Others.  N<m.  19. 

X  HE  fixst   count  of  the  declaration    stated,  that   the  "Wbere  goods 
defendants  were  common  carriers  of  goods  for  hire  from  tendered  by  a 
London   to  Brecon  in   South  Wales,   and  the  plaintifis  ^^^n»e\nd 
delivered  to  the  defendants  as  such  common  carriers,  at  JhCTTbnoniuJ 
London,  and  ihey  received  of  the  plaintifis  as  such  carriers  ®^ ''."  ^*^^ 

^  ^  earner  must 

a  puncheon  containing  gin  of  the  plaintiffs,  to  be  carried  fi^^^  notice  of 
by  the  defendants  from  London  to  Brecon  and  there  to  the  consignor: 

he  is  onlj 

be  delivered  by  them  for  the  plaintifis,  for  hire:  Yet  the  bound  to  do 
defendants,  although  a  reasonable  time  for  that  purpose  able. 
had  elapsed,  had  not  yet  delivered  the  goods  aforesaid  for  whether  the 
the  plainti£b  at  Brecon,  and  in  feet  by  their  carelessness  '^^'^^ 
and  negligence,  while  the  goods  were  in  their  possession  few  ">**'«>*  ^Y 
the  purpose  aforesaid,  a  great  part  of  the  gin  in  the  said  ^  carrier 

should  give 

puncheon  became  and  was  lost  to  the  plaintifis. — The  such  notice,  is 
third  count  stated,  that  in  consideration  that  the  plaintifis,  the  jur^. 
at  the  defendants'  request,  delivered  to  them  certain  goods  responsible  for 
of  the  plaintifis  to  be  carried  by  the  defendants  from  {JJ^S 
London  to  Brecon,  and  there  to  be  delivered  by  the  SSTngofV^ 
defendants  to  one  Thomas  Webb  for  the  plaintifis,  for  hire,  2?4"JJf^*** 
the  defendants  promised  the  plaintifis  that  in  case  the  said  carried,  and  not 

,  ,  caused  by  any 

Thomas  Webb  should  refuse  to  receive  the  said  goods,  ne^ii^enceor 
whereby  the  same  should  remain  undelivered,  the  defend-  part, 
ants  would  give  due  notice  of  such  refusal  and  non-delivery 
to  the  plaintifis,  and  would  take  due  and  proper  care  of  the 
said  goods  until  such  notice  should  have  been  given.  And 
although  the  plaintifis  then  delivered  to  the  defendants, 
and  they  then  received  the  said  goods  for  the  purpose 
aforesaid,  and  the  defendants  then  accordingly  carried  the 
said  goods  to  Brecon  and  there  offered  to  the  said  Thomas 
vou  n. — ^N.  s.  Q  Q  Excn, 
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1857.        Webb  to  deliver  the  said  goods  to  him,  and  he  refused  to 
receive   the  same  of  the  defendants  whereby  the 


HUDSOH 

«.  remained  undelivered:  Yet  the  defendants  did  not  give 

due  notice  of  such  refusal  or  non-<delivery  to  the  pluntifis, 
nor  take  due  or  proper  care  of  the  said  goods  until  such 
notice  was  given,  but  made  defiiult  therein;  and  by  reason 
thereof  a  great  part  of  the  said  goods  became  and  wai  lost 
to  the  pkintifis. 

Pleas  (inter  alia)  to  first  count — First:  Not  guilty. 

Thirdly:  that  the  said  part  of  the  siud  goods  in  the 
first  count  mentioned  was  not,  nor  was  any  part  thereof 
lost  to  the  plaintifis  by  the  carelessness  or  negligence  of 
the  defendants  as  in  that  count  alleged. 

To  the  third  count — ^That  defendants  did  not  ptomiie 
as  alleged. — Upon  which  issues  were  joined. 

At  the  trial,  before  PoUoek^  C.  B.,  at  the  London  sittiiigi 
after  last  Trinity  Term,  it  appeared  that  in  July  1854,  the 
plaintiffs,  who  were  wine  and  spirit  merchants  in  London, 
received,  through  their  traveller,  an  order  for  a  small  cask 
of  gin  from  a  customer  named  Webb,  who  kept  an  inn  at 
Brecon  in  Wales.  On  the  27th  July  the  plaintifis  delivered 
to  the  defendants,  who  were  carriers,  a  puncheon  of  gin, 
containing  98  gallons,  to  be  carried  from  London  to  Brecon, 
dh-ected  « Mr.  Webb,  George  Inn,  Brecon,  Wales."  The 
defendants  carried  the  puncheon  of  gin  to  Newport,  where 
they  delivered  it  to  the  Moderator  Boat  Company,  who 
conveyed  it  by  canal  to  Brecon.  The  puncheon  was 
tendered  to  Webb,  the  consignee,  at  Brecon,  but  he  refused 
to  receive  it  on  the  ground  that  it  was  a  laif^er  cask  than 
he  had  ordered.  The  puncheon  was  then  placed  in  the 
warehouse  of  one  Morris,  an  agent  of  the  Moderator  Boat 
Company,  where  it  remained  until  the  following  October, 
when  the  plaintifis*  traveller,  again  visiting  Brecon,  found 
that  Webb  had  refused  to  receive  it.     On  ganging  the  cask 


HUOSOM 
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it  was  found  that,  either  from  leakage  or  depredation,  there        1957. 
was  a  deficiency  of  more  than  twenty-five  gallons  of  gin. 
There  was  yeiy  little  evidence  as  to  the  condition  of  the 
cask,  or  that  the  bung  was  secure  at  the  time  the  cask 
was  delivered  to  the  defendants,  or  when  it  was^tendered 
to  Webb.     But  the  cask   was  a  new  one,  and  it  was 
shewn  that  the  defendants  were  in  the  habit  of  rejecting 
packages  tendered  to  them  to  be  carried  if  in  bad  order. 
No  notice  was  given  to  the  plaintiffs  that  there  was  any- 
thing wrong  about  this  cask.    But  a  witness  named  Frost, 
a  person  in  the  employ  of  the  Moderator  Boat  Company, 
stated,  that  when  he  received  the  puncheon  from  the 
defendants  at  Newport,  to  the  best  of  his  belief  it  was  not 
fiill  and  was  leaky,  and  that  he  had  made  the  following 
entry  respecting  it  in  a  book  <^  the  defendants ;  ''  Not  fiiU 
and  leaky  at  the  bung."    The  plaintiffs'  counsel  tendered 
evidence  to  prove  that  when  goods  are  refused  by  the 
consigiaee,  it  is  the  usage  of  carriers  to  give  notice  thereof 
to  the  consignor,  but  the  learned  Judge  having  refiised  to 
receive  the  evidence,  it  was  withdrawn. 

It  was  submitted  on  behalf  of  the  defendants,  that  under 
these  circumstances,  they  were  not  responsible.  The  learned 
Judge  told  the  jaxy  that  it  was  not  the  duty  of  a  carrier, 
under  all  circumstances,  to  give  notice  to  the  consignor  of 
the  consignee's  refiisal  to  receive  the  goods,  but  that  he 
was  only  bound  to  do  what  was  reasonable;  and  his  lord- 
ship left  it  to  the  juiy  to  say  whether  what  the  defendants 
had  done  was  reasonable,  with  reference  to  all  the  circum- 
stances. His  lordship  also  told  the  jury  that  the  defendants 
were  responsible  for  any  loss  which  arose  from  their  negli- 
gence between  London  and  Brecon ;  that  after  the  consignee 
had  refused  to  receive  the  puncheon  they  were  bound  to 
put  it  in  a  place  of  safety,  but  that  they  were  not  responsible 
for  any  loss  which  occurred  while  the  cask  was  in  Morris's 

QQ  2 
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warehouse^  if  it  arose  from  leakage ;  nor  were  they  respon- 
sible for  loss  on  the  journey,  if  it  arose  from  one  of  those 
9.  incidents  to  which  a  cask  is  liable :  that  if  the  jury  did  not 

think  it  was  made  out  to  their  satisfaction  that  the  loss 
occurred  while  the  cask  was  in  the  defendants'  possession, 
they  were  not  responsible.  The  jury  having  found  a  verdict 
for  the  defendants, 

J,  Braum^  in  the  present  term,  obtained  a  rule  nisi  for  a 
new  trial  on  the  grounds : — That  the  learned  Judge  rejected 
the  evidence  offered  to  prove  a  usage  to  give  notice  of  the 
refusal  of  goods  by  the  consignee :  that  the  learned  Judge 
should  have  directed  the  jury  that  it  was  the  defendants* 
duty  to  give  notice  to  the  consignor  of  the  consignee's  refusal 
to  receive  the  goods :  that  the  learned  Judge  misdirected 
the  jury  in  telling  them  that  the  defendants  were  not  liable 
for  leakage,  during  the  transit,  by  accident,  or  unless  the 
leakage  arose  from  their  negligence:  that  the  learned 
Judge  should  have  directed  the  juty  that  the  defendants 
were  liable  for  leakage  in  the  course  of  the  transit,  unless 
the  loss  arose  from  the  plaintifls*  negligence  or  default. 

Wilde  and  C.  Pollock  now  shewed  cause.— first,  eyi- 
dence  of  the  usage  of  carriers  to  give  notice  to  the  con- 
signor of  the  refusal  of  the  consignee  to  receive  the  goods, 
was  properly  rejected— Secondly,  as  a  matter  of  law,  a 
carrier  is  not  bound  to  give  any  such  notice.  His  duty 
is,  *^  safely  and  securely  to  carry  the  goods  to  their  place 
of  destination  and  there  deliver  to  them  in  a  reasonable 
time,  and  in  a  reasonable  manner:"  Story  on  Bailments, 
§  509:  Stephenson  v.  Hart  {a).  If  the  consignee  refiiscs 
to  receive  the  goods,  the  carrier  is  bound  to  put  them 
in  a  place  of  safety,  and  having  done  so  his  responsibility 
ceases.     In  Story  on  Bailments,  §  637,  it  is  said :— *'  If  a 

(«)  4  Bing.  476. 
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carrier  between  A.  and  B.  receives  goods  to  be  carried  from 
A.  to  B.,  and  thence  to  be  forwarded  by  a  distinct  convey- 
ance to  C. ;  as  soon  as  he  arrives  with  the  iroods  at  B.  and  •• 
deposits  them  in  his  warehouse  there,  his  responsibility  as 
carrier  ceases  ;  for  that  is  the  terminos  of  his  duty  as  such. 
He  then  becomes,  as  to  the  goods,  a  mere  warehouseman, 
undertaking  for  their  further  transportation.**  To  hold 
that  a  carrier  continues  liable  after  he  has  tendered  the 
goods  to  the  consignee  and  deposited  them  in  a  place  of 
safety,  would  subject  him  to  risk  from  the  misconduct 
of  parties  over  whom  he  has  no  control.  Moreover,  the 
third  count  does  not  allege  any  common  law  duty  of 
carriers  to  give  notice  to  the  consignor  of  the  refusal  of  the 
consignee  to  receive  the  goods,  but  it  is  founded  on  a  con- 
tract by  the  defendants  to  do  so,  and  no  such  contract  was 
proved.  In  Crouch  v.  Tlie  Great  Western  Railway  Com- 
fcmy  (a),  it  was  never  suggested  that  it  was  the  duty  of  the 
carrier  to  give  the  consignor  notice. — Thirdly,  the  learned 
Judge  properly  directed  the  jury  that  the  defendants  were 
not  liable  for  leakage,  during  the  transit,  unless  it  arose 
from  their  negligence.  A  carrier  is  not  liable  for  accidents 
arising  from  the  inherent  defects  of  the  matters  intrusted 
to  him  to  be  carried,  of  which  he  has  no  notice.  Thus  in 
Stewart  y.  Crawley  (b),  where  a  carrier  was  held  liable  for 
the  loss  of  a  dog  tied  with  a  string.  Lord  EUeribcrough 
said  that  ''the  case  was  not  like  that  of  the  delivery  of  goods 
imperfectly  packed,  since  in  such  case  the  defect  was  not 
visible.**  If  the  loss  arose  through  bad  packing  to  which 
the  defendants'  attention  was  not  called,  they  are  not 
responsible. 

J.  Brown  and  Hott^  in  support  of  the  rule. — First,  the 
evidence  as  to  the  usage  was  improperly  rejected.    [Pollock^ 

(a)  Ante,  p.  491.  (5)  2  Stark.  323. 
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1857.      C.  B. — The  evidence  was,  in  fact,  not  pressed.] — Secondly, 
^'^''^^     it  was  the  defendants'  duty,  as  a  matter  of  law,  to  gi?e 
V.         notice  to  the  consignor  that  the  goods  had  been  rejected 
by  the  consignee.     [PoUock,  C.  B. — That  cannot  be  laid 
down  as  a  rule  universally  applicable.    For  instance,  it  can- 
not apply  where  a  package  is  delivered  to  a  carrier  without 
any  information  as  to  the  person  from  whom  it  comes.] 
No  doubt  in  such  a  case  the  carrier  would  be  excused. 
But  in  ordinary  cases,  where  a  consignor  sends  goods  whidi 
are  perishable,  or  which,  as  spirits,  are  liable  to  depredation, 
as  a  matter  of  law,  if  the  consignee  refuses  to  accept  them, 
some  notice  should  be  pven  to  the  consignor.    In  Story 
on  Agency,  §  208,  it  is  said : — **  It  is  the  duty  of  agents  to 
keep  their  principals  apprised  of  their  doings  and  to  give 
them  notice  within  a  reasonable  time  of  all  such  fiu;tB  and 
circumstances  as  may  be  important  to  their  interests ;  and 
if  by  neglect  of  the  agent  the  principal  suffers  a  loss,  he 
is  entitled  to  be  indemnified  by  the  agent**    Upon  the 
principle  now  contended  for,  it  was  held  in  QUbaider  v. 
Oelricks  (a)  that  an  insurance  broker  employed  to  effect 
an  insurance  was  bound  to  give  notice  to  his  employers,  in 
case  of  &ilure  to  accomplish  the  end  in  view.    At  least  it 
was  the  duty  of  the  defendants  to  take  reasonable  care  of 
the  goods  after  the  refusal  of  the  consignee  to  accept  them. 
It  may  happen  that  a  carrier  is  unable  to  deliver  the  goods, 
and  the  consignee  cannot  give  notice  to  the  consignor  that 
he  has  rejected  them;  as,  for  instance,  if  the  goods  are 
misdirected.    A  carrier  is  entitled  to  chaige  the  consignor 
for  warehouse-room,  if  he  keeps  the  goods  after  the  refusal 
of  the  consignee  to  accept  them  {b) ;  but  can  it  be  con- 
tended that  the  carrier  may  keep  the  goods  as  long  as  he 

(d)  5  Bmg.  N.  C.  59.  4  T.  R.  581 ;   ffyder.  Tke  Pro- 

(b)  On  this  point  they  referred  prietors  of  the  Trent  eaui  Meneif 

to  Oarside  v.  The  Proprietors  of  Navigatum,  5  T.  R.  389. 

Trent   and    Mereey   Navigation, 
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pleases,  without  giving  notice  to  the  consignor,  and  charge 
him  during  all  that  time  for  warehouse-room  ?  IBramweB, 
B. — It  is  clear  that  the  defendants  had  a  right  to  warehouse  p- 

the  goods  at  Brecon :  Crouch  v.  The  Ortat  Wuiem  RaUway 
Compamy  (a).]  The  defendants  were  liable  for  the  loss  that 
arose  during  the  transit,  unless  they  could  shew  that  the 
loss  arose  from  circumstances  which  exempted  them  from 
liability.  Leakage  is  amongst  the  various  contingencies 
for  which  a  carrier  is  liable :  FhiO^s  v.  Clark  {b).  After 
the  defendants  had  notice  of  the  leak,  it  was  their  duty  to 
have  had  it  stopped :  AcA  v.  Evans{ey  In  Dak  v.  Hall  (d), 
it  is  laid  down  that  '*  everything  is  negligence  in  a  carrier 
that  the  law  does  not  excuse,  and  he  is  answerable  for 
goods  the  instant  he  receives  them  into  his  custody,  and  in 
all  events  except  they  happen  to  be  damaged  by  the  act  of 
God  or  the  King's  enemies."  The  learned  Judge  should 
have  told  the  jury  that,  if  the  loss  arose  fit>m  an  accident  in 
the  transit,  the  defendants  were  liable.— >They  also  referred 
to  Trent  and  Mersey  Namgaibm  Campat^  v.  Wood{e). 

Bbakwell,  B. — I  am  of  opinion  that  this  rule  must  be 
discharged.  If  the  learned  Judge  had  said  that  the  defend- 
ants were  only  liable  for  negligence,  that  would  have  been  a 
misdirection.  But  that  b  not  the  efiect  of  the  sum  ming  up. 
The  substance  of  it  is,  that  if  the  damage  arose,  while 
the  defendants  held  the  goods  as  carriers,  they  are  liable. 
Next,  Mr.  Sroioii  contended  that  there  was  negligence, 
on  the  part  of  the  defendants,  in  not  giving  notice  to  the 
consignor  of  the  refiisal  of  the  package,  as  well  as  in  not 
taking  precautions  against  the  leak.  The  true  rule  is, 
that  when  a  consignee  refuses  to  accept  a  parcel  tendered 
to  him  by  a  carrier,  the  carrier  must  conduct  himself  as 

(a)  Ante,  p.  491.  (d)  1  Wils.  281. 

(6)  2  C.  B.  N.  S.  156.  («)  4  Doug.  287. 

(c)  16  East,  244. 
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1857.       a  reasonable  man  would  do  with  reference  to  it.    I  doabt 
^^^^      if  a  consignor  has  a  right  to  impose  on  a  carrier  the  burden 
^^  ^'  of  doing  any  thing  after  he  has  tendered  the  goods.    But 

assuming  that  he  has,  it  is  suflicient  if  the  carrier  does  what 
is  reasonable.    It  was  urged  that  the  carrier  must  inform 
the  consignor   if  the   consignee    refuses  to  receive  the 
parcel :  I  wholly  deny  that  as  a  rule  of  law.     There  may 
be  cases  in  which  such  a  course  may  be  reasonable.    But 
in  others  the  consignor  may  not  be  known.     Then  it 
was  said  that  the  carrier  is   bound  to  give  such  notice 
where  it  is  reasonable  that  he  should  do  so,  and  that 
it  was  so  in  this  case.      But  that  was  left  to  the  jory, 
and  decided  in  favour  of  the  defendants.     Then  it  b 
said  that  the  jury  should  have  been  told  as  a  matter  of 
law  that  such  a  course  was  reasonable.     Where  there  is 
a  question  of  reasonableness,  what  is  reasonable  is  a  ques- 
tion of  law ;   but  whether  the  facts  bring  the  case  within 
the  rule  of  law,  is  a  question  for  the  jury.     Here,  if  the 
question  is  one  of  law,  I  hold  that  there  was  no  evidence 
upon  which  we  can  say  that  it  was  reasonable  that  the 
carrier  should  have  given  notice.     If  it  was  a  question 
of  fact,  it  was  left  to  the  jury  and  determined  by  them 
in  favour  of  the  defendants. 

Watson,  B. — I  am  of  the  same  opinion.  The  rule  was 
moved  on  three  grounds.  As  to  the  first,  a  witness  was 
called  to  prove  the  custom,  but,  on  the  learned  Judge  ob- 
jecting to  receive  the  evidence,  the  plaintiffs'  counsel  did 
not  press  it  or  ask  him  to  take  a  note  of  the  objection. 
Secondly,  it  was  said  that  it  was  the  duty  of  the  defendants 
to  give  notice  of  the  refusal  of  the  consignee  to  receive  the 
cask.  The  learned  Judge  told  the  jury  that  there  was  no 
law  requiring  a  carrier  to  give  notice,  though  in  certain  cases 
it  might  be  reasonable  that  he  should  do  so.    I  agree  that 
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there  is  no  role  of  law  binding  a  carriery  ander  such  cir- 
cumstances, to  give  notice  to  the  consignor.  No  trace  of 
such  a  doctrine  is  to  be  found  in  the  books.  No  doubt  in 
some  cases  such  a  course  may  be  proper,  but  I  see  no 
reason  to  find  fault  with  the  manner  in  which  the  case  was 
left  to  the  jury  on  this  point  As  to  the  last  point,  the  law 
is  clear.  A  carrier  is  an  insurer, — a  warehouseman  is  not. 
But  a  carrier  is  not  responsible  for  damage  arising  from 
any  inherent  defect  in  an  article  delivered  to  him  to  be 
carried.  If  the  learned  Judge  had  intended  to  say  that 
negligence  was  necessary  to  render  the  carrier  liable,  he 
would  have  been  wrong.  But  the  language  objected  to 
was  used  by  the  learned  Judge  in  reference  to  such  loss  as 
occurred  by  reason  of  the  negligence  of  the  defendants, 
as  distinguished  from  such  as  arose  firom  the  defect  of  the 
cask.  His  ruling  was,  that  the  defendants  were  liable  for 
the  safe  carriage  of  the  gin  from  London  to  Brecon,  in 
respect  of  all  loss  or  injury,  except  such  as  arose  from  the 
defect  of  the  cask,  and  as  to  such  defect  that  the  onus 
of  proving  it  lay  upon  the  defendants.  I  think  that  a 
correct  statement  of  the  law. 

Chaknell,  B. — I  agree  that  the  rule  must  be  discharged. 
I  dissent  from  the  doctrine  propounded  by  the  plaintifis' 
counsel  that,  as  a  matter  of  law,  a  carrier  is  bound  to  give 
notice  to  the  consignor  in  the  event  of  a  reftisal  by  the 
consignee  to  accept  goods  sent  to  him.  There  may  be 
cases  in  which  such  a  course  may  be  proper,  but  it  was  left 
to  the  jury  to  say  whether  there  was  such  an  obligation 
under  the  circumstances  of  the  present  case.  As  to  the 
other  point,  I  think,  that  in  substance,  the  question  left 
to  the  jury  was  whether  the  loss  was  occasioned  by  the 
inherent    vice  of   the  cask,  as    distinguished  from   any 
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negligence  on  the  part  of  the  defendants,  or  accident 
happening  in  the  course  of  the  transit 

Pollock,  C.  B. — ^I  entirely  agree  with  the  rest  of  the 
Coort  The  liability  of  a  carrier  is  so  well  and  univenallj 
understood  that  the  term  '<  negligence"  in  the  summing  up 
could  not  have  misled  the  jury.  The  substance  of  what 
was  said  was,  that  the  defendants  were  liable  for  every  Iosb 
which  happened  between  London  and  Btecon  not  arising 
from  the  defect  in  the  cask.  An  accident  is  deemed 
negligence  on  the  part  of  the  carrier. 

Rule  discharged. 


No9,  19.  LbB  «.   COOKB. 

The  defendant  X  l^E  declaration  was  in  trespass  for  breaking  and  enter- 
bed  distrained  ,                                     !••«•• 

a  stack  of  the  mg  a  close  of  the  plaintiff,  with  a  count  in  trover  for  sheep, 

was^ld  raider  Plea. — Justification  as  a  distress  for  rates,  by  the  defend- 

LctiOTTone'of  ^^^  ^  ^^®  ®^  ^^®  General  Commissioners  &c.,  under  certain 

oMS^^e"""*  acts  of  parliament,  (2  Geo.  3),  for  draining  and  preserving 

bein|  that  the  certain  low  lands  called  "  The  Fens,  lying  on  both  sides 


purct 

should  pay  for    of  the  rivcr  Witham,"  &c.,  and  (41  Geo.  Z\  «  An  Act  for 

the  same  at  »  »  \  /f 

the  fall  of  the    the  better  and  more  effectually  draining  certain  tracts  of 

hammer.    The 

plaintiff,  who  land  Called  The  Wildmere  Fen,"  &c 

the  sale,  said.  Replication. — That  after  the  said  rates  had  become  doe, 

thing  to  buy  ^^1^  before  the    grievances,  &c.,   the   General  Commia- 

another  to'uke*  sioners,  for  the  time  being  appointed  and  acting  under  and 

it  away." 

The  porchaser  did  not  pay  the  price  or  any  deposit,  and  the  stack  remained  on  the  plaintiff'^ 
premises,  a  lock  having  been  pat  on  the  gate  of  the  field  where  it  was,  by  the  auctioneer.  The 
purchaser  having  attempted  to  remove  the  stack  a  few  days  afterwards,  was  prevented  fromdomg 
so  by  the  violence  of  tne  plaintiff  and  several  other  men.  He  then  repudiated  the  purchase 
and  refused  to  pay  for  the  stack.  The  defendant  then  distrained  again.  The  jury  having  found 
that  the  purchaser  had  not  at  any  time  after  the  sale  an  opportunity  of  taking  away  the  stack.— 
J7cU,  that  the  second  distnas  was  lawlU. 


mCHABLMAS  TKR1I»  SI  TICT.  585 

by  yirtae  of  the  said  Acts  respectively,  seized  and  took  and  1857. 
distrained  other  goods  of  the  pldntiff,  to  wit»  a  stack  of 
beansy  as  a  distress  for  the  said  rates  and  taxes  in  the  s^d 
plea  mentioned,  the  said  g^oods  being  liable  to  a  distress  for 
the  said  rates,  and  of  sufficient  value  to  pay  and  satisfy  the 
same,  and  the  costs  and  charges  of  the  said  cUstress,  and 
the  appraisement  and  sale  thereof;  and  the  smd  General 
Commisffloners  afterwards  sold  the  siud  last  mentioned  goods 
to  one  Leverton,  and  conld  and  might  and  ought  to  have 
fully  paid  and  sansfied  the  said  rates  and  the  smd  costs  and 
chaiges,  and  without  any  sufficient  cause  or  excuse,  refused 
and  neglected  so  to  da 

Rejoinders. — first,  taking  issue  on  the  replication. — 
Secondly,  that  after  the  General  Commissioners  had  made 
the  distress  in  the  replication  mentioned,  and  before  the 
General  Commissioners  could  satisfy  the  said  rates  and 
taxes  by  means  of  the  last  mentioned  distress,  the  plaintiff 
wrongfully  and  forcibly  prevented  the  General  Commis- 
sioners and  their  collector  from  delivering  the  goods  and 
chattels  distrained,  as  in  the  replication  mentioned,  to 
Leverton;  and  wrengftilly  and  fbreibly  prevented  Leverton 
from  taking  possesnon  of  the  same,  and  thereby  wrong- 
fully and  illegally  prevented  the  defendant  from  acquiring 
any  l^al  remedy  against  Leverton  for  the  price  of  the 
said  last  mentioned  goods  and  chattels ;  and  the  plaintiff 
wrongfully  and  forcibly  kept  and  detained  the  last  men- 
tioned goods  and  chattels  in  his  (the  plaintiff's)  own 
possesion,  and  converted  and  disposed  thereof  to  his 
own  use :  and  that  the  plaintiff,  of  his  own  wrong  and  by 
his  own  act  and  de&ult,  prevented  the  General  Commis- 
sioners from  obtaining  payment  of  the  rates  and  taxes  and 
the  costs  of  the  last  mentioned  distress  or  any  part  thereof 
by  means  of  a  sale  of  the  stack  of  beans,  and  rendered  the 
last  mentioned  distress  wholly  ineffectual  and  abortive. 
— Whereupon  issue  was  joined. 
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At  the  trial  before  CrestweU,  J.»  at  the  last  LidcoIq 
Assizes,  it  appeared  that  on  the  24th  of  November,  1855, 
one  Martin,  the  bailiff  of  the  CommissioneiB,  distrained  for 
26/L  Ss.  7dl,  being  the  amount  of  the  rates  in  qaestion.'^^OQ 
that  occasion  he  seized  a  bean  stack.     On  the  30th  the 
stack  was  sold  by  auction  for  29L  3«.  6dL  to  a  person  named 
Leverton  who  was  the  highest  bidder,  subject  (inter  alia) 
to  the  following  condition: — ''The  purchaser  to  remove 
these  lots  at  his  own  ezpence  with  all  fitults,  &&,  to  take 
possession  of  and  to  pay  for  the  same  at  the  fiill  of  the 
hammer  (or  with  the  auctioneer's  permission  at  the  doee  of 
the  sale),  the  whole  being  sold  for  ready  money."  Leverton 
did  not  pay  the  price  or  make  any  deposit  at  the  time  of  the 
sale.    The  plaintiff,  who  was  present,  said,  before  the  stack 
was  sold, ''  that  it  was  one  thing  to  buy  the  stack  and  another 
to  take  it  away."    The  auctioneer  put  a  lock  on  the  gate 
and  the  parties  then  left  the  premises.     A  few  days  after 
the  sale  Lererton  went  to  take  away  the  stack,  but  the 
plaintiff  and  five  or  six  other  men  prevented  him  from 
doing  so  and  cut  his  cart  to  pieces.     He  never  got  tlie 
stack,  and  refused  to  pay  for  it    In  May  1856,  the  Com- 
missioners, of  whom  the  defendant  was  one,  issued  a  second 
warrant  of  distress  for  the  same  rates,  under  which  the 
sheep  mentioned  in  the  declaration  were  seized  and  sold 
for  34/.     The   learned  Judge  left  it  to  the  jury  to  say 
whether  they  thought  that  Leverton  had  at  any  time  after 
the  sale  an  opportunity  of  taking  away  the  stack.    The 
jury  found  that  he  had  not,  upon  which  the  learned  Judge 
directed  a  verdict  for  the  defendant,  reserving  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  34/. 

Macaulay  moved  to  enter  a  verdict  for  the  plaintiff 
accordingly  (a).— By  the  sale   the   property  in  the  stack 

(a)  Nov.  6.    Before  PoUoek,  C.  B.,  Martin,  B.,  WaUan,  B.,  and 
Bramwelly  B., 
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passed  at  the  fall  of  the  hammer  to  the  purchaser.  The  i857. 
stack  no  longer  remained  in  the  possession  of  the  auction- 
eer,  and  the  purchaser  is  now  liable  for  the  price  of  it  In 
GtBard  v.  Brittain  {a\  it  was  held  that  the  seller  of  goods 
was  entitled  to  maintain  an  action  for  the  price  of  them 
though  he  afterwards  wrongfully  retook  them.  [Martint 
B. — ^In  that  case  the  goods  were  actually  delivered  to  the 
purchaser.]  Here  there  was  a  perfect  sale,  and  the  lien  of 
the  seller  for  the  price  was  waived.  The  plaintiff  would 
have  no  answer  to  an  action  of  trover  by  the  purchaser. 
That  being  so,  the  second  distress  for  the  same  rates  was 
unlawful:  Dawson  v.  Cropp  (&).  {Watson^  B. — Suppose 
before  the  sale  there  had  been  a  rescue,  might  not  the 
defendant  have  distrained  again?]  The  second  rejoinder 
confesses  the  sale  alleged  in  the  replication,  it  is  therefore 
bad  and  affords  no  answer  to  the  replication. 

Cur*  adv.  vulL 

PoixocK,  C.  B.,  now  said. — In  this  case  the  plaintiff, 
who  was  a  farmer,  brought  an  action  of  trespass  against 
the  defendant  for  making  a  second  distress  upon  him  for 
drainage  rates.  There  had  been  a  former  distress  for  the 
same  rates,  when  a  bean  stack  was  seized  and  sold  under 
that  distress ;  but  the  plaintiff,  at  the  time  of  the  sale,  gave 
notice  that  he  would  never  permit  the  stack  to  be  removed 
from  the  premises.  After  the  sale  he  prevented  the  buyer 
from  removing  it,  and  the  buyer  therefore  repudiated 
the  purchase.  The  bailiff  then  distrained  a  second  time. 
The  argument  of  the  plaintiff's  counsel  was,  that  under 
these  circumstances  there  was  a  sale  under  the  first  distress, 
and  therefore  that  the  property  passed :  that  the  buyer  had 
a  right  to  go  and  take  possession  of  the  stack  by  force,  if 
necessary,  and  that  he  was  bound  to  rely  on  his  remedy 
(a)  8  M.  &  W.  675.  (b)  1  C.  B.  961. 
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against  the  plaintiff.    The  qaestion  was  left  to  the  jury  by 

the  learned  Judge,  whether  the  buyer  erer  had  the  means 

of  getting  possession  of  the  stack,  and  the  juiy  found  that 

the  plaintiff  had  presented  him  from  getting  any  benefit 

from  his  baigidn.   We  think  that  under  these  circumstanoes 

the  sale  cannot  be  set  up  by  the  plaintiff  as  a  bar  to  a 

second  distress- 
Rule  refused  (a). 

(a)  See  Ba^gge^  App^  Mawk^^  Besp^  8  Exch.  641. 


Nov,  23. 


Doeomwiti 
referred  to  id 
affidavits,  and 
exhibited,  must 
be  handed  in 
with  the  affi- 
davits, and 
renuun  in 
Court  until 
the  matter,  in 
respect  of 
which  the 
affidavits  are 
sworn,  has  been 
disposed  of. 


ATTJBNBOROUaH  V.   ClABK* 


o 


'N  a  former  day  in  this  Term,  Edwin  Jamtty  for  the 
defendant,  had  obtained  a  rule  for  a  new  trial  upon 
affidavits.  The  affidavits  referred  to  certain  documenlB 
which  were  exhibited,  but  which  had  not  been  deponted 
in  Court 

M.  Chambers  now  moved  for  an  order  that  the  doco- 
ments  in  question  might  be  brought  into  Court  to  enable 
the  plaintiff  to  take  copies  of  them. 

Edwin  James  appeared  to  shew  cause,  upon  the  ground 
that  there  were  proceedings  pending  in  another  Court  io 
which  these  documents  were  required,  and  that  the  plaintiff's 
attorney  had  seen  them. 

Pollock,  C.  B. — The  documents  must  be  brou^t 
into  Court  and  remain  there  until  the  matter  is  disposed 
of.  The  Master  informs  us  that  the  practice  is  not  to 
draw  up  a  rule  unless  the  documents  referred  to  and 
exhibited  are  handed  in  with  the  affidavits  on  which  the 
rule  is  founded. 
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Chammbll,  B. — ^If  the  documents  are  annexed  to  the       1857. 
affidavits  they  aro  61edf  and  they  cannot  afterwards  be 
taken  off  the  file  without  the  leave  of  the  Court.    If  they 
are  only  referred  to  as  ezhibitSi  the  documents  may  be 
taken  out  of  Court  when  the  matter  has  been  disposed 

0f(fl). 

(a)  See  TMutt  y.  AmNer,  7  DowL  674. 


The  Kino  (George  the  Third)  v.  Peter  Db  La  Mottb 
(a  Lunatic),  and  William  Boweb,  the  Mortgagee 
claiming  the  undivided  moieties  of  the  several  Messuages 
or  Tenements,  Lands  and  Ptemises  seized  under  an 
extent  issued  against  the  said  Pbteb  Db  La  Motte: 

On  a  writ  of  Extent. 

X  HIS  was  a  petition  by  William  De  T^a  Motte,  eldest  son  The  Uadt  of 
and  heir-at-law  of  the  above  named  Peter  De  La  Motte,  ^^^* 
addressed  to  the  Lord  Chief  Baron  and  the  other  Barons  ^J^\^  onder 
of  the  Court  of  Exchequer,  stating  that  in  and  previously  ^^ssftSTpur- 
to  the  year  1797,  the  above  named  defendant,  Peter  De  ^bSSi^M^ 
La   Motte,  now  deceased,  was   the  asent  for  his   then  ^^^  ^^^  ,  , 

^  payment  of  tlie 

Majesty's  Packet  Boats,  stationed  at  Weymouth  in  the  money  to  Um 

deputy 

county  of  Dorset ;  and  was  seized  or  entitled  to  an  estate  remembrancer, 

subject  to  the 

in  fee  simple,  of  or  in  certain  undivided  shares  of  certain  order  of  the 
freehold  messuages,  situate  in  the  borough  and  town  of  Exchequer. 
Weymouth  and  Melcombe  Regis,  subject  to  a  mortgage  ^ui^y^'^in 
thereof,   held   by  the   above    named   defendant  William  *t*  ^^"fj'  "?** 

'  *'  the  dividends 

Bower*  were  from  time 

to  time  re- 
invested. 
The  money  remtined  in  Court  till  1857,  when  the  fund  bed  increased  to  in  amount  more  than 
sufficient  to  satisfy  the  debt  of  the  Crown. — Hdd,  that  the  Crown  was  not  entitled  to  a  share  of 
the  surploa  arising  from  the  investment,  bat  only  to  the  principal,  interest  and  costs. 
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1857.  That  the  equity  of  redemption  of  the  said  Peter  De  La 

"^^^^      Motte  was  sold,  many  years  since,  under  an  order  of  thb 
GxoaoE  III.    Courts  made  in  this  cause  upon  a  writ  of  extent  isBoed 
DbLaHotts.  against  the  said  Peter  De  La  Motte,  he  having  by  inquisi- 
tion been  found  a  debtor  to  the  Crown  for  money  bad  and 
received  for  the  use  of  his  Majesty,  by  virtue  of  his  office 
of  agent  for  his  Majesty's  Packet  Boats  stationed  at  Wey- 
mouth ;   and  the  monies  produced  by  such  sale,  amoanting 
to  the  sum  of  595/.,  were,  many  years  since,  paid  by  the 
defendant  William  Bower,  the  purchaser,  into  the  hands  of 
the  deputy  remembrancer ;  and  were  invested,  pursuant  to 
an  order  made  by  this  Court,  in  the  purchase  of  the  sum  of 
840/.  lOs.  7d;  Bank  3  per  cent  Consolidated  AnnuideSi 
which    has    since    been   increased    by   accumulation  of 
dividends  to  the  sum  of  lfil4L  I9s.  6d.  like  annuities, 
which  last  mentioned  sum  of  annuities  with  a  sum  of 
1,790/.    13«.  8d,   cash,    being  the  amount  of  dividends 
thereon  which  have  never  been  invested,  now  remains 
standing  in  the  name  of  the  Queen's  remembrancer  to 
the  credit  of  this  cause,  subject  to  the  order  of  this  Court 
The  said  Peter  De   La  Motte  died  sometime  in  the 
year  1814  intestate,  and  without  any  further  proceedings 
having  been  had  in  this  cause  or  otherwise  under  the  said 
writ  of  extent,  leaving  his  wife,  Sarah  De  La  Motte,  as 
also  the  petitioner,  William  De  La  Motte,  his  eldest  son 
and  heir-at-law,  and  several  other  children  him  surviving; 
and  letters  of  administration  of  the  estate  and  effects  of  the 
said  Peter  De  La  Motte  were  on  the  29th  day  of  July, 
1824,  granted  by  the  Prerogative  Court  of  Canterbury  to 
the  said  Sarah  De  La  Motte  his  widow,  who  is  since  dead ; 
and  there  is  now  no  legal  personal  representative  of  the 
said  Peter  De  La  Motte. 

No  judgment  has  ever  passed  for  the  Crown  under  the 
said  writ  of  extent;  and  the  debt  in  respect  of  which  the 
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said  writ  issued  was  discharged  in  the  year  1822,  under       1857. 
the  sign  manual  of  King  George  the  Fourth.  ^"k"'^^ 

The  petitioner  submitted  that,  under  the  circumstances  Oiokob  hi. 
aforesaid,  he  being  the  eldest  son  and  heir-at-law  of  the  Di  La  Mors. 
said  Peter  De  La  Motte  deceased,  was  under  and  by  virtue 
of  such  title  and  in  accordance  with  the  provisions  of  the 
act  of  parliament  (25  Geo.  3,  c.  35),  entided  to  the  respec** 
tive  sums  of  1,614/.  19#.  6(L  Bank  3  per  cent.  Consolidated 
Annuities  and  l,790iL  I3s.  Sd.  cash,  respectively  standing 
to  the  credit  of  this  cause ;  and  he  therefore  prayed  that 
the  said  sums  of  lfil4l  Ids.  6d.  and  l,790iL  13«.  Sd.  might, 
together  with  any  further  dividends  that  might  accrue  due 
on  the  same  sums,  &c,  be  transferred  and  paid  to  the 
petitioner,  or  that  their  lordships  would  make  such  other 
proper  order  in  the  premises  as  the  circumstances  of  the 
case  might  require,  and  to  their  lordships  might  seem 
meet. 

The  petition  was  supported  by  affidavits  identifying  Peter 
De  La  Motte  the  petitioner's  &ther  with  the  defendant  in 
this  writ  of  extent;  and  shewing  that  the  petitioner  was  the 
son  and  heir  of  the  said  Peter  De  La  Motte.  From  the 
proceedings  in  the  Court  of  Exchequer,  it  appeared  that 
by  a  commission,  which  issued  in  the  year  1800,  Peter 
De  La  Motte  was  found  indebted  to  the  Crown  in 
490/L  lis.  7id.  for  monies  received  by  him  for  the  use 
of  his  Majesty  as  agent  for  his  Majesty's  Packet  Boats 
at  Weymouth;  and  that  on  9th  of  July,  1801,  an  order  for 
sale  under  the  extent,  reciting  that  Peter  De  La  Motte 
had  been  found  and  declared  to  be  a  lunatic^  was  made  by 
the  Court  of  Exchequer.  The  equity  of  redemption  of 
the  premises  was  sold  under  the  extent  to  the  defendant 
Bower,  who  was  the  mortgagee  for  5951,  and  a  report 
thereof  was  made  on  the  22nd  of  June,  1802,  which  was 
confirmed  on  the  23rd  of  the  same  month.     On  the  26th 

VOL.    n.— N.   6.  B  B  EXCIL 
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1857.  ^^  «^ulyy  1802,  an  order  was  made  by  the  Court  of  Ez- 
^"-•'^'^-^  .  chequer,  whereby,  after  reciting  the  said  orders,  upon  the 
Oborob  III.  motion  of  counsel  on  behalf  of  the  purchaser,  praying  that 
DbLaMottb.  be  might  be  at  liberty  to  pay  into  the  hands  of  the  deputy 
remembrancer  the  amount  of  the  purchase  money  in  trust 
to  attend  such  further  order  of  the  Court  as  should  be 
made  touching  the  same,  and  that  he  might  be  let  into 
possession,  and  that  the  tenant  might  attorn,  and  that  the 
deputy  remembrancer  and  all  other  proper  parties  might 
join  in  and  execute  proper  conveyances,  &c. :  On  reading 
the  several  orders,  and  on  hearing  Mr.  Abbatt^  of  counsel 
appearing  on  behalf  of  his  Majesty  to  consent,  it  was 
ordered  by  the  Court  as  prayed.  In  1822  the  debt  of 
490/.  14«.  7^d.  was  by  royal  warrant  cleared  off  the  accounts 
of  the  Accountant  General  of  the  Post-oflBce  as  irrecover- 
able. By  the  5  Vict  c.  5,  s.  6,  it  was  enacted  that  on  the 
5th  of  October,  1841,  the  sum  of  l,614i:  Ids.  6d.  3  per 
cent  Consolidated  Bank  Annuities,  then  standing  in  the 
name  of  the  Accountant  General  of  the  Court  of  Ex- 
chequer in  trust,  in  a  cause  depending  in  the  said  Coort 
as  a  Court  of  Revenue,  "  The  King  v.  De  La  Motte,"  should 
become  by  force  of  that  Act  vested  in  the  Queen's  remem- 
brancer in  the  Court  of  Exchequer  for  the  time  being  in 
trust,  to  attend  the  orders  of  the  said  Court  of  Exchequer; 
and  the  several  sums  of  cash  specified  in  the  2nd  schedule, 
being  cash  in  the  Bank  of  England  to  the  account  of  the 
Accountant  General  of  the  said  Court  of  Exchequer  in  trust, 
&c.,  should  be  vested  in  the  Queen's  remembrancer,  &c., 
in  trust,  &c. ;  and  the  same  should  be  applicable  to  all  such 
purpose  as  the  same  were  respectively  applicable  to  before 
the  passing  of  that  Act — The  2nd  schedule  contained  the 
following  item : 

"The  King  v.  De  La  Motte.— Cash  1,065/.  17*.  lOdT 
Hugh  Hill  and  W.  C.  Fooks,  for  the  petitioner.— The 
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petitioner  is  entitled  to  the  fund,  subject  to  the  right  of       1857. 
the  Crown.     He  does  not  dispute  the  right  of  the  Crown      "^^     ' 

to  be  paid  the  amount  of  the  debt  with  interest  at  5  per   Okoboe  m. 

•>• 

cent  [Watson^  B. — The  Court  of  Exchequer  has  invested  DiLaMottk. 
the  fund  advantageously ;  but  that  does  not  alter  the  rights 
of  the  parties.  Suppose  the  money  had  been  lost  altogether, 
would  De  La  Motte's  estate  have  been  exonerated  ?]  If  the 
securities  upon  which  the  money  was  invested  had  fallen 
in  value,  the  Crown  would  have  alleged  that  the  debt  was 
unsatisfied.  The  nature  of  the  property  is  not  changed  by 
what  has  taken  place ;  the  money  in  Court  is  simply  an 
indemnity  fund.  The  Crown  has  no  equitable  right  to 
receive  any  portion  of  the  increase  of  the  fund. — They 
referred  also  to  Trevor  v.  Blucke{a\  [Pollock^  C.  B. — 
The  real  question  is,  whether  the  Crown  is  to  be  considered 
as  a  joint  proprietor  or  only  as  having  a  lien.  If  the  Crown 
has  nothing  more  than  a  lien,  the  lien  must  be  satisfied, 
but  that  is  alL  As  soon  as  Mr.  HiU  pointed  out  that  what- 
ever was  the  result  of  the  investment  the  Crown  must  have 
had  its  lien  satisfied,  it  became  clear  that  the  equity  is, 
that  the  party  who  would  have  had  to  bear  the  burden 
of  a  loss  should  have  the  benefit  of  the  increase.  Chanr 
nelly  B. — The  25  Gea  3,  a  35  (i),  expressly  provides,  that 

(a)  6  De  Gex,  M'N.  &  G.  170.  of   such  debtor,'  in    anj  lands, 

(h)  Which  enacts, — "That  it  tenements  or  hereditaments  which 

shall  and  maj  be  lawful  to  and  have  been  or  shall  hereafter  be 

for  his  Majesty's  Court  of  Ex-  extended,  under  and  by  yirtue  of 

chequer,  and  the  same  Court  is  any  such  writ  of  extent,  or  diem 

hereby  authorized,  on  the  appli-  clausit  extremum,  as  aforesaid,  or 

cation  of  his  Majesty's  Attorney  so  much  thereof  as  shall  be  suffi- 

General,  in  a  summary  way,  by  cient  to  satisfy  the  debt  fur  which 

motion    to  the   same  Court,  to  the   same   shall   have    been    so 

order  that  the  right,  title,  estate  extended,  shall  be  sold  in  such 

and  interest  of  any  debtor  to  his  manner  as  the  said  Court  shall 

Majesty,  his  heirs  and  successors,  direct ;  and  that  when  a  purchaser 

and  the  right,  title,  estate  and  or  purchasers  shall  be  found,  the 

interest  of  the  heirs  and  assigns  conveyance  of  the  lands,  tene- 

RR  2 


694 


EXCHEQUER  REPORTS 


1857.        if>  A^'ter  payment  of  the  debt  to  the  Crown,  and  of  all  costs 
^"^^^^^      and  expences  incurred  in  enforcing  the  payment  thereof, 
George  hi.   there  shall  be  any  surplus,  the  surplus  shall  belong  to  the 
DbLaMottb.  same  persons  as  would  be  entitled  to  the  lands,  &c.] 


The  Solicitor  General  and  ffeMy,  for  the  Crown.— The 
argument  of  the  petitioner  might  be  well  founded,  if  it 
were  competent  to  the  Crown  to  levy  the  balance  of 
the  debt,  in  case  the  fund  in  Court  proved  insufficient 
to  satisfy  the  whole  of  it  The  money  was  paid  into 
Court,  into  the  hands  of  the  Crown  officer,  and  thereby 


ments  or  hereditaments  so  de- 
creed to  be  sold,  shall  be  made 
to  the  purchaser  or  purchasers 
bj  his  Majesty's  remembrancer 
in  the  said  Ck)urt  of  Exchequer, 
or  his  deputy,  under  the  direc- 
tion of  the  said  Ck)urt ;  b  j  a  deed 
of  bargain  and  sale,  to  be  enrolled 
in  the  same  Court ;  and  that  from 
and  after  the   making  of  such 
conyeyance,  and  the  enrolment 
thereof  as    aforesaid,   the   bar- 
gainee or  bargainees  in  such  oon- 
▼ejance,  and  his  or  their  heirs, 
executors,  administrators  and  as- 
signs, shall  have,  hold  and  enjoy 
the  lands,  tenements  and  heredi- 
taments therein  comprised  for  his 
and  their  own  respective  use  and 
benefit,  not  only  against  the  ex- 
tent of  the  Crown,  but  also  against 
such  debtor  of  the  Crown,  or  the 
surety  or  sureties  of  such  debtor, 
and  all  persons  claiming  under 
such    debtor  or   the   surety  or 
sureties,  unless  by  a  title  para- 
mount to  and  ayailable  in  law 
against  such  extent  as  aforesaid ; 
and  all  moneys  which  shall  become 
payable  from  any  such  purchaser 
or  purchasers  as  aforesaid,  shall 


be  paid,  accounted  for,  and  applied 
towards  the  discharge  of  the  debt 
due  to  the  Crown,  and  of  all 
costs  and  expences  which  shall 
be  incurred   by   the  Crown  in 
enforcing  the  payment  of  such 
debt,  in  such  manner  as  the  said 
Court  of  Exchequer  shall  from 
time  to  time  order  and  appoint 
And  if,   afler   payment  of  the 
whole  debt  to  the  Crown,  and  of 
all  costs  and  expences  incurred 
in  enforcing  the  payment  thereof, 
there  shall  be  any  surplus  of  the 
moneys  arising  from   any  sach 
sale;  the  said  surplus  shall  be- 
long to  the  same  person  or  persons 
as  would  be  entitled  to  the  lands, 
tenements  or  hereditaments  soM 
if  there   had  not  been   a  ssle 
thereof,  and  shall  accordingly  be 
paid  to  such  person  or  persons 
under  the  order  and  direction  of 
the    said    Court  of  Exchequer, 
upon  motion  or  petition  to  the 
said  Court,  to  be  made  upon  such 
notice  to  the  Crown,  and  to  be 
supported  by  such  affidavits  or 
other  proofs,  as  to  the  said  Coort 
shall  from  time  to  time  seem  jnst 
and  reasonable.** 
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the  Crown  was  in   the  position  of  a  satisfied  creditor;        1857. 
and  became  possessed  of  so  much  of  the  fund  as   was      "^^"^ 
necessary  to  satisfy  the  Crown  debt,  and  entitled  to  its   Gxoros  m. 
increase.     [fFatson,  B. — The  order  is  an   ordinary  pur-  Da  La  Mom. 
chaser's  order  for  the  investment  of  the  money.     Channett^ 
B. — Bower,  the   purchaser,  probably  doubting  about  the 
title,   or  on  account  of  the  lunacy,  obtained  an   order 
empowering  him  to  pay  the  money  into  Court]     This 
Court  being  a  Court  of  Revenue  of  the  Crown,  the  officer 
of  the  Court  is  an  officer  of  the  revenue,  and  as  such, 
most  be  deemed  to  have  invested  the  money  for  the  benefit 
of  the  Crown.     The  Crown's  debt  was  satisfied,  and  the 
defendant,  or  his  representative,  ought  to  have  come  in 
and  claimed  the  surplus. 

PoLiiOCK,  C.  B. — We  are  all  of  opinion  that  the  Crown 
has  a  right  to  be  paid  the  debt  and  the  interest  upon  it ;  but 
is  not  entitled  to  claim  any  share  of  the  profit  accidentally 
derived  firom  the  investment  of  the  fund.  At  first  I  was 
inclined  to  view  the  right  of  the  Crown  as  that  of  a  joint 
owner  of  the  fund,  and  to  consider  that,  if  any  advantage 
accroed  ftom  the  investment,  the  Crown  was  entitled  to 
a  share  of  it.  But  when  it  was  shewn  that  the  claim  of  the 
Crown  is  not  to  a  proportion  of  the  fund  but  to  a  definite 
sum,  it  appeared  manifest  that  it  would  be  unjust  to  give 
the  Crown  the  benefit  of  the  profit  accidentally  made  by 
the  investment ;  when,  if  there  had  been  a  loss,  the  Crown 
would  not  have  been  compelled  to  bear  it.  There  must  be 
an  order  that  the  stock  be  sold,  and  that  the  amount  of  the 
debt  with  interest  and  costs  be  paid  to  the  Ciown,  and  that 
the  surplus  monies  be  paid  over  to  the  petitioner. 

Bramwell,  B. — I  am  of  the  same  opinion.     In  fiict  I 
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1857.        doubt  whether  in  receiving  interest  the  Crown  does  not 
'^tT'^*^      eet  more  than  it  is  entitled  to.     The  25  Geo.  3,  c.  36, 

Kino  ^ 

Gbo&oe  III.  enactSy  that  the  moneys  to  become  payable  from  any  pur- 
DeLaHotte.  chaser,  &c.,  shall  be  paid  ''towards  the  discharge  of  the 
debt  due  to  the  Crown,  and  of  all  costs  and  ezpences  which 
shall  be  incurred  by  the  Crown  in  enforcing  the  payment 
of  such  debt,  in  such  manner  as  the  Court  of  Exchequer 
shall  from  time  to  time  order  and  appoint ;  and  if,  after 
payment  of  the  whole  debt  to  the  Crown  and  of  all  costs, 
&c.,  there  shall  be  any  surplus  of  the  moneys  arising  from 
such  sale,  the  said  surplus  shall  belong  to  the  same  persons 
who  would  be  entitled  to  the  lands,"  &c.  It  would  appear, 
therefore,  that  the  petitioner  would  in  strictness  be  entitled 
to  have  the  surplus  after  payment  of  the  principal  debt  and 
costs  to  the  Crown. 

Watson,  B. — The  purchaser  applied  to  the  Coart  of 
Exchequer  for  leave  to  pay  the  purchase  money  into 
Court.  The  Court  consented  and  the  money,  out  of  which 
the  debt  due  to  the  Crown  was  to  be  paid,  was  accordingly 
paid  into  Court.  It  is  a  fallacy  to  suppose  that  the 
Court  ordered  the  money  to  be  invested  for  the  benefit  of 
the  Crown. 

Channell,  B.,  concurred. 

Ordered  that  the  stock  be  sold,  and  that  the  amoant 
of  the  debt,  with  interest  and  50/.  costs,  be  paid  to 
the  Receiver  and  Accountant  General  of  the  Post 
Office  Revenue,  and  that  the  surplus  moneys  be 
paid  over  to  the  petitioner  (a). 

(a)  See  Rex  ▼.  De  La  MoUe,  a  lunatic,  Forrest  162. 
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1867. 


Massst  o.  Burton.  avo.  25. 

G.   WRAY LEWIS  had  obtained  a  rule  calling  on  the  By  19  U  20 
plaintiff  and  the  judge  of  the  Bloomsbury  County  Court  s.  ifl.  '•where 
to  shew  cause  why  a  writ  of  prohibition  should  not  issue  shall  dwell 
to   restrain   them  from  further  proceeding  in  the  above-  bu«ln2inthe 
named  plaint  dUtrict  of  the 

<^  Bloorosbury 

It  appeared  from  the  affidavits  on  which  the  rule  was  9°""*/^®"'* 

*  *  (or  other 

obtained,  that  the  plaint  was  brought  to  recover  50/.  due  Metropolitin 

^  ^  Coimty 

on  the  balance  of  an  account ;  that  the  cause  of  action  arose  Courts),  and 

,  ,  the  defendant 

withm  the  district  of  the  Marylebone  County  Court,  and  shall  dwell 
no  part  of  it  within  the  district  of  the  Bloomsbury  County  business  within 
Court;  that  the  plaintiff  and  defendant,  when  the  cause  of  of  any  of  the 
action   arose,  resided   in  the  district  of  the  Marylebone  JJe  gummons 
County  Court,  and  the  defendant  never  resided  in  the  dis-  ^^  ****^  *°^ 
trict  of  the  Bloomsbury  County  Court :  that  the  defendant  ^l*^**"  *°  ^^ 

"  •'  district  in 

was  summoned  to  attend  the  Bloomsbury  County  Court,  at  ^bich  the 

•^  ^  '         plaintiff  bhsll 

the  suit  of  the  plaintiff  for  the  same  demand,  on  the  17  th  of  dwell  or  carry 
September,  and  attended  accordingly,  and  objected  to  the  or  in  the  dis- 
jurisdiction  of  the  Court,  upon  the  ground  that  the  plaintiff  the  defendant 
did  not  dwell  or  carry  on  business  within  the  district,  and  or'carry  on 
the  judge  accordingly  dismissed  that  summons :    that  on  ^^^^sndof ^"^ 
the  23rd  of  September  a  second  summons  issued  from  the  September  the 

^  ^  plaintiff  took 

Bloomsbury  County  Court  with  which  the  defendant  was  lodgings  and 

^  went  to  reside 

served,  and  on  the  28th  of  October  he  attended  and  objected  within  the 

Bloomsbury 
district,  and 
on  the  23rd  a  tammont  issued  from  the  Bloorosbury  County  Coart,  in  respect  of  a  cause  of  action 
which  bad  arisen  in  the  Marylebone  district,  where  the  defendant  resided.  The  defendant 
objected  to  the  jurisdiction,  but  upon  hearing  the  eTidence  the  County  Court  judge  decided 
that  the  plaintiff  dwelt  within  the  district  of  the  Bloomsbury  County  Court.  On  a  motion  for  a 
prohibition, — Btid:  First,  that  the  plaintiff  did  dwell  within  the  Bloomsbury  district ;  and,  there- 
fore, that  die  judge  had  jurisdiction.  Secondly :  That  it  was  not  material  that  the  plaintiff 
had  taken  the  lodging  for  the  express  purpose  of  being  enabled  to  sue  in  that  district. 

Qnmre  :  Per  Martin,  B.,  whether,  the  County  Court  judge  havinsr  decided  the  question  of 
the  plaintiff's  residence  after  fully  hearing  the  eyidence,  the  Court  could  reriew  his  decision. 
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1857.  ^  ^  jurisdictioD  of  the  Coart,  whereupon  the  judge  took 
the  evidence  of  the  plaintiff,  who  swore  that  she  rended  at 
4,  Rochester  Terrace,  Camden  Town,  within  the  diBtrict  and 
jurisdiction  of  the  Bloomsbuiy  County  Court,  and  that  she 
had  come  to  reside  there  by  the  advice  of  friends  in  order 
to  come  within  the  jurisdiction  of  the  Court;  and  she  pro- 
duced receipts  for  her  board  and  lodging.  The  occupier 
of  the  house  in  which  she  had  so  resided,  stated  that  she 
came  to  reside  with  him  on  the  22nd  of  September. 

In  the  affidavits  in  answer,  it  was  stated  that  it  appeared 
on  the  Brst  trial,  and  the  ground  of  the  judgment,  as  stated 
by  the  judge,  was,  that  the  plaintiff  had  not  resided  at  the 
time  when  the  first  summons  issued  at  any  residence  within 
the  jurisdiction,  but  had  only  been  a  visitor  at  the  houses 
of  various  friends  without  any  fixed  dwelling  or  place  of 
business :  that  on  the  second  hearing,  the  judge  of  the 
County  Court  on  hearing  the  evidence  had  decided  that 
the  plaintiff  did  dwell  within  the  district,  and  that  he 
had  jurisdiction,  and  gave  judgment  for  the  plaintiff  for 
soil  and  costs ;  and  that  since  the  22nd  of  September  the 
plaintiff  had  had  no  other  residence  or  place  of  business 
except  at  4,  Rochester  Terrace. 

Hawkins  now  shewed  cause. — At  the  time  of  the  issuing 
of  the  summons  the  plaintiff  dwelt  within  the  district  of 
the  Bloomsbury  County  Court;  and,  therefore,  by  19  &  20 
Vict.  c.  108,  8.  19,  the  summons  rightly  issued  from  that 
Court.  The  plaintiff  went  to  reside  within  the  district  on 
the  22nd  of  September,  and  the  summons  issued  on  the 
23rd.  It  is  not  suggested  that  the  plaintiff  had  any  other 
place  of  residence.  [Martin,  B. — ^Is  there  any  authority  to 
shew  that,  where  the  County  Court  judge  has  determined 
the  question  of  residence  after  hearing  the  evidence  of  the 
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parties,  we  can  review  his  decision  ?  BramweU^  B. — On  the       1867. 
other  point,  Begina  v.  Huffhet  (a)  is  an  authority  in  favour 
of  the  plaintiff.] 


C  JFray  LewUf  in  support  of  the  rule. — If  the  judge  of 
the  County  Court  had  jurisdiction  in  the  present  case,  a 
person  who  took  a  bed  at  an  hotel  within  one  of  the 
districts  mentioned  in  the  19  &  20  Vict  c.  108,  s.  18, 
might  sue  in  such  district  [JIfartin,  B. — ^I  do  not  know 
that  he  might  not  do  so.]  The  residence  was  merely 
colourable. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  must  be 
dischaiged.  Apart  from  the  doubt  which  has  been  ex- 
pressed by  my  brother  Martin^  as  to  our  power  to  review 
the  decision  of  the  judge  of  the  County  Court  in  a  case 
like  the  present,  I  think  that  his  judgment  was  correct. 
The  plaintiff  had  taken  possession  of  a  lodging  within  the 
district  before  the  summons  issued,  and  continues  to  reside 
there  till  the  present  time.  It  is  impossible  that  we  can 
say  that  she  did  not  dwell  within  the  district. 

Mabtxn,  B. — ^I  am  of  the  same  opinion.  I  see  no  reason 
why  a  person  may  not  take  a  lodging  in  a  particular  dis- 
trict for  the  express  purpose  of  suing  in  that  district,  if  he 
pleases. 

Bramwell,  B.,  and  Chamnell,  B.,  concurred 

Rule  discharged,  with  costs. 

(a)  1  Dears.  &  B.  C.  C.  188. 
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1857. 


^^'^^'  Huntley  v.  Simsok. 

X  HE  first  count  of  the  declaration  alleged  that  the 
defendant  assaulted  the  plaintiff,  and  caused  him  to  be 
imprisoned  on  a  false  charge  that  he  had  been  guilty  of 
felony.  Second  count :  that  the  defendant  falsely,  mali- 
ciously, and  without  reasonable  or  probable  cause,  charged 
the  plaintiff  before  a  magistrate  with  having  stolen  some 
goods,  and  upon  such  chai^  procured  the  justice  to  grant 
a  warrant  for  his  apprehension ;  that  the  justice  did  accord- 
ingly grant  his  warrant,  and  that  the  defendant,  under  and 
by  virtue  of  the  said  warrant,  caused  the  plaintiff  to  be 
arrested  and  imprisoned,  and  afterwards  brought  in  custody 
before  the  justice  who,  having  heard  the  charge,  dismissed 
the  same,  and  discharged  the  plaintiff  out  of  custody,  &c. 
Plea. — Not  guilty. 

At  the  trial,  before  ChanneU,  B.,  at  the  last  Durham 
Assizes,  it  appeared  that  the  plaintiff,  who  was  a  mast  and 
block  maker,  had  entered  into  an  agreement  in  writing  with 
generally.  At  one  Harkess,  a  ship  builder,  whereby  the  plaintiff  agreed 
19?.  remaroed  *  ^*  ^^  ^^  all  the  labour  work  of  the  hull  with  spars,  mast, 
piaimiffMthe  *"^  blocks,  and  outfittings  complete,  except  steering- 
▼alue  of  the       wheel,  for  a  new  ship  now  in  course  of  construction,  for 

work  done  up  *^ 

to  that  time,      the  sum  of  48/1" :  for  which  Harkess  was  **  to  pay  the  sam 

The  plaintiff  ...  , 

went  to  thede-  of  48/.  in  monthly  instalments  of  6/.  per  month,  and  when 

fendant*8  yard 
where  the  spars 

were  and  asked  for  them,  and  on  the  defendant's  foreman  refusing  to  give  them  up,  be  tooli 
them  away  the  next  momins^  at  4  o'clock  a.m.  Uis  attorney  thon  wrote  to  the  defendant*! 
attorney  to  say  that  he  claimed  a  Hen  on  the  spars.  The  defendant  demanded  them  back,  but 
the  plaintiff  refused  to  gire  them  up.  The  plaintiff  was  then  taken  into  custody  for  stealing  the 
spars  on  the  information  and  complaint  of  the  defendant.  He  asked  the  defendant  why  be  gave 
him  into  custody,  to  which  the  defendant  replied :  **  Tou  had  no  right  to  take  the  spars  away,  1 
think  you  merely  fetched  them  away  to  get  what  was  your  due." — Held,  that  there  was  eridcoce 
of  the  absence  of  reasonable  and  probable  causo  for  the  charge. 


In  an  action 
for  maliciously 
causing  the 
plaintiff  to  be 
arrested,  it 
appeared  that 
the  plaintiff 
was  employed 
to  work  up 
some  timber 
into  spars, 
under  a  con- 
tract with  H., 
by  which  he 
was  to  be 
paid  48/.  by 
weekly  instal- 
ments during 
the  progress 
of  the  work, 
and  the  balance 
on  the  com- 
pletion of  it 
Before  the 
work  was  com- 
pleted H. 
assigned  all 
his  goods  to 
the  defendant 
and  others  for 
the  benefit  of 


MICHAELMAS  TERM,  21    VICT.  (lOl 

the  whole  work  was  complete,  the  residue  of  the  moneys  1857. 
ftc*  Harkess  not  having  room  on  his  premises,  the  timber 
was  placed  in  the  yard  of  the  defendant  to  be  worked  up 
into  spars.  On  the  9th  of  May,  1857,  Harkess  assigned 
all  his  property  to  the  defendant  and  otheni  as  trustees 
for  the  benefit  of  his  creditors.  At  this  time  the  plaintiff 
had  nearly  completed  his  work.  He  had  received  22/.  12«.9 
leaving  19L  8s.  as  the  value  of  the  work  done  by  him 
under  the  agreement  up  to  that  time.  The  plaintiff  hear- 
ing that  Harkess  had  got  into  diflSculties,  on  the  26th  of 
May  went  to  the  defendant's  yard  and  requested  to  be 
allowed  to  take  a  portion  of  the  spars  away.  The  defend- 
ant's foreman  refused  to  allow  him  to  take  them,  but  at 
4  o'clock  in  the  morning  of  the  next  day  the  plaintiff 
went  to  the  defendant's  yard  and  took  the  spars.  On 
the  28th  of  May  the  plaintiff's  attorney  wrote  the  following 
letter  to  the  attomies  acting  for  the  defendant  and  others, 
as  assignees  of  Harkess : — 

*'  Re  Harkess. — I  am  instructed  by  John  Huntley,  mast 
and  block  maker  to  give  you  notice  as  solicitors  to  the 
assignees,  that  an  agreement  existed  for  Huntley  to  make 
certain  blocks  and  spars  for  the  ship  building  by  Mr. 
Harkess,  Mr.  Harkess  finding  materials,  for  the  sum  of 
4BL  That  the  blocks  and  spars  were  nearly  prepared  at 
the  time  of  the  bankruptcy,  and  were  in  the  possession  of 
Huntley  on  the  premises  of  Mr.  Simson.  That  the  work 
was  nearly  completed,  as  it  would  only  take  about  62.  to 
finish  them,  and  that  Huntley  has  removed  spars  valued 
about  30/.,  that  he  has  received  in  cash  and  goods  on  account 
22/.  12«.,  and  therefore  wants  a  balance  of  19/.  8«.  for  the 
proportionate  part  of  the  work  done  by  him.  And  I  am 
instructed  further  to  give  you  notice,  that  he  has  a  lien  upon 
these  spars  for  that  amount,  and  that  unless  it  be  paid  to 
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1857.       ^^  to-morrow,  the  spars  will  on  Saturday  be  sold  for  what 
^ — '      they  will  fetch." 

9.  The  defendant  went  to  the  plaintiff  and  claimed  the 

spars ;  the  plaintiff  said  that  as  soon  as  he  was  paid  for 
his  labour  the  defendant  might  have  them*  The  defendant 
then  said  that  if  the  spars  were  not  returned,  the  pliuntiff 
would  be  charged  with  stealing  them;  and  the  plaintiff 
having  persisted  in  detaining  them,  was  afterwards  taken 
into  custody  for  stealing  the  spars,  upon  the  information  and 
complaint  of  the  defendant,  dated  the  1st  of  June,  The 
plaintiff  stated  that  he  asked  the  defendant  the  reason  why 
he  charged  him  with  stealing  the  spars,  and  that  the  defend- 
ant said,  *'  You  had  no  right  to  take  the  spars,  I  think  you 
merely  fetched  the  spars  away  to  get  what  was  your  due.** 
Upon  these  facts,  the  defendant's  counsel  objected  that 
the  plaintiff  must  be  nonsuited,  on  the  ground  that  the 
absence  of  reasonable  and  probable  cause  was  not  shewn. 
The  learned  Judge  declined  to  nonsuit  the  plaintiff.  He 
told  the  jury  that  the  defendant  was  not  liable  unless  he 
had  acted  maliciously  and  without  reasonable  and  probable 
cause,  and  left  it  to  them  to  say  whether  they  believed  that 
the  defendant  had  acted  maliciously,  pointing  out  that  the 
absence  of  probable  cause  was  not  conclusive  evidence  of 
malice.  The  jury  found  a  verdict  for  the  plaintiff  with  15/. 
damages,  leave  being  reserved  to  the  defendant  to  enter 
a  verdict  for  him,  if  the  Court  should  be  of  opinion  that 
the  learned  Judge  ought  to  have  ruled  that  there  was  no 
evidence  of  the  want  of  reasonable  and  probable  cause. 
Hugh  HiU  having  obtained  a  nde  nisi  accordingly, 

OverendsxA  /•  A.  Russell  now  shewed  cause. — It  is  clear 
that  the  defendant  did  not  believe  that  a  felony  had  been 
committed.  The  plaintiff,  probably,  ha^ji  a  lien  on  the  spars, 
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and   took   possession  of  them  in  exercise   of  such  right. 
But,  even  supposing  that  he  had  no  right,  there  is  no  pre- 
tence for  saying  that  an  act  done  by  the  plaintiff  under  a 
mistaken  notion  of  his  rights  is  a  felony. 
The  Court  then  called  on 

Hugh  HiU  (with  whom  was  JHtndmarch)  to  support  the 
rule. — The  plaintiff  took  the  spars  for  the  purpose  of  giving 
himself  a  lien  upon  them.  The  question  in  some  of  these 
cases  has  been,  whether  the  party  taking  the  goods  did  so 
for  the  purpose  of  acquiring  any  benefit  to  himself.  But 
in  Regina  v.  Privett  and  GoodhaU{a\  the  taking  of  unwin- 
nowed  oats  by  servants  to  give  them  to  their  master*s  horses 
was  held  to  be  a  larceny,  though  the  servants  were  not 
answerable  at  all  for  the  condition  or  appearance  of  the 
horses.  Rex  v.  Morfit  (ft)  is  to  the  same  effect  Here  there 
was  an  abundant  advantage  to  be  gained  by  the  plaintiff. 
The  question  is,  not  what  was  the  impression  in  the  mind 
of  the  defendant,  but  whether,  in  the  eye  of  the  law,  the 
facts  constituted  a  reasonable  cause  for  the  charge : — whether 
the  facts  were  such  as  would  have  induced  a  person  of  ordi- 
nary understanding  to  make  the  charge.  [Overend  referred 
to  Turner  V.  Ambkr  (c).]  The  plaintiff,  to  gain  a  benefit  to 
himself,  viz.,  to  get  payment  of  his  wages  in  preference 
to  other  creditors,  clandestinely  and  against  the  will  of  the 
owner  took  possession  of  the  goods,  in  order  to  apply  them 
to  purposes  not  sanctioned  by  the  owner. 

PoLTX)CK,  C.  B.— I  am  of  opinion  that  this  rule  must  be 
discharged.  The  expression  alleged  by  the  plaintiff  to 
have  been  used  by  the  defendant,  shewing  that  he  did 
not  think  that  the  plaintiff  meant  to  steal  the  goods,  was 

(a)  1  Den.  C.  C.  193.  (&)  Buss.  &  B7.  307. 

(e)  10  Q.  B.  252. 
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1857.        i^ot  denied  or  explained.     It  is  therefore  impoBsible  to  say 
^^r""*^^      that  there  was  no  evidence  of  the  absence  of  reasonable 
c-  and  probable  cause  for  the  chaive. 

SlMBON. 

Bramwell,  6. — I  am  of  the  same  opinion.  It  may  be, 
that  there  was  some  evidence  of  reasonable  and  probable 
cause  for  the  charge.  But  this  rule  was  moved  on  the 
ground  that  there  was  no  evidence  of  the  absence  of 
reasonable  and  probable  cause.  I  think  that  there  was. 
It  is  not  clear  that  the  plaintiff  had  no  lien.  If  he  had 
not,  he  may  have  acted  as  he  did  under  the  belief  that 
he  had  a  lien.  The  plaintiff,  a  person  known  in  Sunder- 
land, having  a  house  and  yard  of  his  own  there,  took  the 
goods,  not  concealing  the  fact  that  he  had  done  so ;  and 
the  only  imputation  against  him  is,  that  he  took  them  at 
an  unseasonable  hour.  The  natural  conclusion  is,  that  the 
plaintiff  acting  under  a  mistaken  notion  of  his  rights,  took 
them  when  he  could  get  them  without  opposition,  and  that 
there  was  not  the  slightest  pretence  for  the  charge. 

Watson,  B. — An  assertion  of  right  is  not  a  felony.  I 
think,  therefore,  that  my  brother  ChanneH  was  quite  cor- 
rect in  ruling  that  there  was  an  absence  of  reasonable  and 
probable  cause. 

Chanmell,  B. — In  cases  of  this  kind,  where  the  fi^ts  are 
not  disputed,  it  is  for  the  Judge  to  say  whether  they  shew 
a  want  of  reasonable  and  probable  cause.  Upon  the  facts 
here,  I  think  that  there  was  an  absence  of  reasonable  and 
probable  cause. 

Rule  discharged* 
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1867. 


The  National  Assurance  and  Investment  Association      Nov.  \9 

V.  Best. 

X  HE  first  count  of  the  declaration  stated^  that  by  an  in*  The  pUintiOi 
denture  dated  the  6th  June,  1853,  and  made  between  the  ooTer^'judg- 
defendant  (and  other  persons  therein  named,)  of  the  first  ^'a^nlu^t 
part.  Baron  Kingsale  and  J.  Tidd  of  the  second  part,  and  ig,„^*'^®^' 


three  of  the  trustees  of  the  plaintifis  (therein  named,)  of  thereon,  and 

^  *  ^  'a  warrant  was 

the  third  part :  after  reciting  that  the  said  Baron  Kinesale  delWered  to 

'  .  .        ®  W.  an  oiBoer 

was  entitled  to  a  policy  of  assurance  upon  his  own  life,  dated  of  the  sheriff. 
the  3lst  January,  1853,  under  the  hands  of  three  of  the  afterwanU 
directors  of  the  National  Assurance  and  Investment  Asso-  clerronSe^ 
ciation,  for  the  sum  of  600/.  at  and  under  the  annual  premium  jj^ro^^^rote 
of  14/.  17 s. ;  and  that  J.  Tidd  was  entitled  to  a  policy  of  ^  ^:  "^°«*- 
assurance  on  bis  own  life,  dated  the  31st  May,  1853,  under  ^  execute 

the  wnt     In 

the  hands  &c.,  for  the  sum  of  600/1,  at  and  under  the  annual  January,  1856, 

.1  i.  '**•  defendant 

premium  of  27 L  19«.  6d.;  and  that  the  parties  thereto  of  was  arretted 
the  first  part  had  applied  to  the  parties  thereto  of  the  third  officw  of  the 

sheriff,  under 
a  ca.  sa.  issued 
on  a  judgment  obtained  against  the  defendant  by  another  creditor.  On  the  same  day  the 
defendant  paid  the  amount  due  on  that  judgment.  8.,  before  discharging  the  defendant, 
sent  to  the  sheriff's  office  to  inquire  whether  there  were  any  other  writs  against  him,  and 
in  answer  received  a  copy  of  the  warrant  mnted  on  the  writ  issued  by  the  plaintifi.  The 
managing  clerk  of  the  plaintifis*  attorney  naming  heard  of  the  defendant's  arrest  reminded 
W.  of  the  countermand  of  the  plaintiffs'  writ,  when  W.  required  a  countermand  signed  by  the 
attorney  which  was  sent,  and  tne  defendant  was  discharged  from  custody.  In  an  action  by 
the  plaintiffs  against  the  defendant  on  their  judgment, — Held:  that  there  was  no  arrest  of  the 
defendant  under  the  plaintiffs*  writ,  either  in  fact  or  in  law,  and  that,  eren  if  there  had  been, 
there  was  no  discharge  from  custody  by  the  plaintiffs,  and  consequently  the  action  on  the 
judgment  was  mainutnable. 

The  plaintiffs  lent  to  the  defendant  600L  on  the  security  of  an  indenture  whereby  two  policies 
of  insurance  were  charged  with  the  paTment  of  the  principal  money  and  interevt.  The 
indenture  contained  a  coTenant  by  the  defendant  to  pay  the  premiums  of  the  policies.  By 
their  terms  the  policies  only  remained  in  force  provided  toe  premiums  were  paid  every  vear.  The 
defendant  paid  the  first  year's  premium  only,  and  the  plaintiffs  baring  sued  him  on  his  covenant 
for  nonpayment  of  the  three  subsequent  years'  premiums : — Held,  that  as  it  did  not  appear 
that  the  plaintiffs  had  sustained  any  loss  by  the  defendant's  neglect  to  keep  op  the  policies,  the 
measure  of  damage  was  not  the  amount  of  the  three  years*  premiums^  but  the  pluntiflb  were 
entitled  to  nominal  damages  only.  ^  ^      y^  ^c/ 
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1857.        part  to  lend  them   the  sum  of  600il,  which  the  parties 
j^^^^      thereto  of  the  third  part  had  agreed  to  do  upon  having  the 
Absuravcb    repayment  thereof  with  interest,  and  the  payment  of  the 
V.  premiams,  secured  by  a  chaige  upon  the  said  two  policies 

and  by  the  joint  and  several  covenant  of  the  said  parties 
thereto  of  the  first  and  second  parts :  the  defendant  cove- 
nanted with  the  parties  thereto  of  the  third  part,  fta,  (setung 
out  a  covenant  for  payment  of  the  600L  and  interest).  And 
also  that  the  defendant  (and  the  other  parties  thereto  of  the 
first  part),  or  the  said  Baron  Kingsale,  and  J.  Tidd  wonld 
firom  time  to  time  so  long  as  the  said  principal  sum  of  600L 
or  any  part  thereof,  or  any  interest  thereon,  should  remain 
unpaid,  regularly  pay  or  cause  to  be  paid  the  said  premiums 
and  any  other  monies  which  should  be  requisite  or  necessary 
for  keeping  on  foot  the  aforesaid  two  policies,  or  each  of 
them,  on  the  first  days  on  which  the  same  premiums  or 
other  monies  should  respectively  become  payable.  (There 
followed  a  covenant  for  payment  of  the  costs  of  any  action 
brought  for  the  recovery  of  the  6007.  and  interest). — Ave^ 
ments :  that  the  indenture  and  covenants  were  made  and 
entered  into  with  the  parties  of  the  third  part  in  trust  far 
the  plaintifis,  and  that  the  plaintifis  were  and  are  interested 
therein  within  the  true  intent  and  meaning  of  the  National 
Assurance  and  Investment  Association  Act,  1864,  and  that 
all  conditions  precedent  have  been  performed,  &&— 
Breaches :  first,  that  although  after  the  making  of  the 
indenture,  and  whilst  part  of  the  said  sum  of  600il  remained 
unpaid,  and  before  this  suit  three  premiums  on  the  policy 
on  the  life  of  the  said  Baron  Eingsale  became  due  and 
payable,  and  the  same  were  requisite  and  necessary  for 
keeping  on  foot  the  said  policy,  yet  the  defendant,  (and  the 
parties  of  the  first  and  second  parts,)  did  not  pay  the  said 
premiums  or  any  of  them. — Second  breach :  non-payment 
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of  three  premioms  due  on  the  policy  on  the  life  of  the        1857, 

said  J.  Tidd    (There  was  a  third  breach  in  respect  of  the     J^"*"*^^ 

nonpayment  of  the  costs  of  an  action  for  the  recovery  of    AssimAHcs 

Absociatiov 
the  600iL  and  interest). — The  second  count  of  the  declara*  «. 

tion  stated,  that  on  the  22nd  May,  1854,  M.  Chayton, 
6.  Stone  and  G.  Paget,  then  being  three  of  the  trustees 
of  and  for  the  plaintifi,  did,  in  the  Court  of  Exchequer, 
&C.,  by  the  consideration  and  judgment  of  the  said  Court 
recover  against  the  defendant  the  sum  of  456/.  8$.  ll(L, 
which  in  and  by  the  said  Court  was  then  adjudged  to  the 
said  M.  Chayton,  G.  Stone  and  G.  Paget,  for  a  certain 
debt  due  from  the  defendant  and  for  their  damages,  &c,, 
whereof  the  defendant  was  convicted,  as  by  the  record  &c. 
appears ;  which  said  judgment  still  remains  in  force.  And 
the  said  M.  Chayton,  G.  Stone  and  6.  Paget  have  not,  nor 
have  the  now  plaintifls  obtained  any  execution  or  satis&c- 
tion  of  the  said  judgment  as  to  S75iL  parcel,  &&,  and  the 
said  last  mentioned  sum,  and  50/.  for  interest  &&,  remains 
dne  and  unsatisfied. — Averments :  that  the  said  M.  Chay- 
ton, G.  Stone  and  G.  Paget  brought  the  said  action  and 
recovered  the  said  judgment  in  trust  for  the  plaintifis 
and  for  a  debt  due  to  them  in  trust  for  the  plaintifis,  and 
that  the  plaintifls  were  and  are  interested  in  the  said  debt 
and  judgment  within  the  true  intent  and  meaning  of  the 
aforesaid  act  of  parliament,  and  that  before  this  suit  all 
things  had  been  done  and  had  happened  which  are  required 
by  the  said  Act  to  enable  the  plaintifis  to  bring  and  prose- 
cute this  action  on  the  said  judgment,  under  the  provisions 
of  the  said  Act 

Pleas  (inter  alia). — As  to  so  much  of  the  first  count  as 
charges  the  nonpayment  of  the  premiums  on  the  said 
policies :  that  no  such  premiums  became  due  as  alleged. 

To  second  count:  that  after  the  recovery  of  the  said 
judgment,  the  said  M.  Chayton,  G.  Stone  and  G.  Paget, 

VOL.   II. — N.   a.  S  S  EXCH. 
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1867.  for  having  satisfacUon  thereof,  caused  to  be  issued  oat  of 
-^^^^  '  the  said  Court  a  writ  of  capias  ad  satisfaciendum  directed 
AflBUBAjiCB    to  the  sheriff  of  Middlesex,  whereby  the  said  sheriff  was 

Amociatiov  •*  ,  , 

e.  commanded,  &c.  (setting  out  the  writ),  which  said  writ 

Best. 

was  delivered  to  the  said  sheriff  to  be  executed.  By 
virtue  of  which  writ  the  said  sheriff  afterwards  took  the 
defendant,  &c. ;  and  the  defendant  remained  and  was  in 
the  custody  of  the  said  sheriff  under  and  by  virtue  of  the 
said  writ  to  satisfy  the  plaintifis  in  the  said  action,  for  a 
long  time  and  until  they  consented  to  his  being  discharged 
from  the  custody  of  the  said  sheriff. 

The  replications  respectively  joined  and  took  issue  on 
the  pleas. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex 
sittings  afler  last  Trinity  Term,  it  appeared  that  in  Jane 
1853,  the  defendant  and  other  persons,  who  were  directors 
of  a  Mining  Company,  borrowed  of  the  plaintifis  600L 
As  a  security,  they  executed  the  indenture  declared 
on,  whereby  the  two  policies  of  assurance  therein  men- 
tioned were  chai]ged  with  the  payment  of  the  600L 
and  interest.  The  indenture  contained  the  covenant  (set 
out  in  the  first  count  of  the  declaration),  for  payment  of 
the  premiums  on  the  policies  which  were  respectively 
dated  the  31st  January  and  31st  May,  1853.  These  policies 
provided  (in  the  usual  form)  <<  that  if  the  assured  shall  die 
before  the  expiration  of  the  said  term  of  twelve  calendar 
months,  to  be  computed  from  the  day  of  the  date  of  this 
policy ;  or  shall  live  beyond  such  day  and  he,  or  his  assigns, 
shall  at  or  before  the  expiration  of  that  day,  and  at  or 
before  the  expiration  of  every  succeeding  twelve  calendar 
months,  during  the  continuing  of  this  assurance,  pay  at  the 
office  of  the  Association  the  premium  of  &c.,  then  the 
funds  and  other  property  of  the  Association  shall  be  subject 
and  liable  to  the  sum  of  GOOi"    The  first  year's  premium 


9. 

But. 
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aloDe  was  paid;  and  the  plaintifb  now  aoaght  to  recorer       ig57. 
the  sum  of  128L  9s*  6(L,  as  the  amount  of  premiams  due  in  •  ^^^"^"^ 

'^  Hational 

the  years  1854, 1855  and  1856.    Some  payments  had  been     Absvrahob 

AlBOOIATIOir 

made  on  account  of  the  600L  and  interest,  and  on  the 
22nd  May,  1854,  the  plaintifis  obtained  a  judgment  against 
the  defendant,  and  the  other  parties  liable  under  the 
indenture,  for  the  balance.  On  the  18th  of  June,  1855,  a 
writ  of  ca.  sa.  on  this  judgment  was  lodged  with  the  sheriff 
of  Middlesex,  and  a  warrant  thereon  was  delivered  to  an 
officer,  named  Willis.  Some  further  payments  on  account 
were  afterwards  made,  and  in  consequence  the  managing 
clerk  of  the  plaintifls'  attomies,  Messrs.  Miller  &  Horn, 
wrote  to  Willis  the  following  letter: — 

«  78,  King  William  Street, 
*'  Gentlemen,  22nd  June,  1855. 

<^  Chayton  and  Others  r.  Devon  and  Others. 

*^Do  not  execute  the  ca.  sa.  in  this  action. 

'^MlLLSB  &   HOBN." 

<'  Messn.  WiUis  &  Willis, 
''  OflScers  to  the  Sheriff  of  Middlesex." 

On  the  4th  January,  1856,  the  defendant  was  arrested  by 
a  sheriff's  officer,  named  Sloman,  under  a  ca  sa.  issued  on 
a  judgment  obtained  against  him  by  one  Rennie.  On  the 
same  day  the  defendant  paid  the  amount  due  on  that  judg- 
ment. The  officer  (according  to  the  usual  practice),  before 
discharging  the  defendant  from  custody,  sent  to  the  sheriff's 
office  to  inquire  whether  there  were  any  other  writs  of 
ca.  sa.  against  him,  and  in  answer  he  received  a  copy  of 
the  warrant  granted  by  the  late  sheriff  on  the  writ  issued 
on  the  plaintiffs'  judgment.  The  clerk  of  the  plaintiffs* 
attorney  having  been  informed  of  the  defendant's  arrest, 
went  to  Willis  and  reminded  him  of  the  countermand  on 
the  22nd  June,  1855.     Willis  said  that  he  should  require 

8  s  2 
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1S57.       a  countermand  signed  by  the  principals,  whereupon  the 
^][^J^j^   ^plaintiffs'  attomies  sent  him  the  following  letter: — 

AraooiATioH  **  78^  King  William  Street, 

Bnr.  '"  Gentlemen,  5th  Jan.  1856. 

**  Chayton  and  Others  v.  Devon  and  Othen. 

*'The  countermand  of  execution  of  ca.  sa.  herein, 

written  and  dated  on  the  22nd  of  June  last,  was  giyen 

and  signed  in   our  name   bj  our   managing  clerk,  Mr. 

Murray,  he  having  at  the  time  full  authority  for  so  doing. 

"  Yours  &c 

''Miller  &  Hobn.'' 
«  Messrs.  Willis  &  Willis, 

''  Officers  to  the  Sheriff  of  Middlesex.'' 

Willis  thereupon  informed  Sloman  of  the  countermand 
of  the  plaintifis*  writ,  and  the  defendant  was  immediately 
discharged  from  custody.  The  sheriff  was  afterwards 
ruled  to  return  the  writ,  and  he  returned  that  by  the 
instructions  of  the  plaintifis*  attomies,  he  had  forborne 
to  execute  it.  There  was  evidence  that  in  London  and 
Middlesex  it  b  usual  to  countermand  a  writ  of  execution 
by  writing  to  the  oflBcer  who  holds  the  warrant,  but  in  other 
counties  by  writing  to  the  sheriff. 

It  was  submitted  on  behalf  of  the  defendant;  first,  that 
the  evidence  supported  the  plea  of  the  defendant's  discharge 
from  custody:  secondly,  that  the  plaintifis  were  only 
entitled  to  recover  nominal  damages  in  respect  of  the  non- 
payment of  the  premiums  of  insurance.  His  lordship 
reserved  the  points,  and  a  verdict  was  entered  for  the 
plaintifis  for  the  amounts  claimed. 

Rochfort  Clarke^  in  the  present  Term,  obtained  a  rule 
nisi  to  enter  the  verdict  for  the  defendant  on  the  second 
count,  and  to  reduce  the  damages  to  a  nominal  amount  on 
the  first  count,  against  which 
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Bin. 


J^  Brawn  and  J.  H.  Davidson  shewed  cause  (Nov.  17.)—       1867. 
first,  the  action  on  the  judgment  is  maintainable.     There     ^^^-^-^ 
was  no  actual  annest  of  the  defendant,  under  the  ca.  sa.     Assubancb 

...  .  ABiociATioir 

issued  by  the  plaintifis,  neither  was  there  any  constructive  ^v. 
arrest.  A  sheriff  is  entitled  to  detain  a  defendant  in 
custody  for  a  reasonable  time  after  the  receipt  of  an  order 
for  his  discharge,  for  the  purpose  of  searching  the  office 
and  ascertaining  whether  other  writs  are  lodged  against 
him :  Samuel  ▼•  BuUer  (a).  The  question,  under  what 
circumstances  an  arrest  by  the  sheriff,  at  the  suit  of  one 
plaintiff,  will  operate  as  an  arrest  under  all  writs  held  by 
the  sheriff  against  the  same  defendant,  was  fully  considered 
by  the  House  of  Lords  in  Hooper  ▼•  Lane  (Jbi).  There 
JSr2f,  J.,  said: — ^This  is  true  in  the  sense  that  after  a 
caption  under  one  writ,  changing  freedom  into  imprison- 
ment, no  other  caption  is  necessary  to  bring  the  party  into 
custody,  under  other  writs.  Caption  or  arrest,  in  the  sense 
of  changing  freedom  into  imprisonment,  cannot  possibly  be 
repeated  till  the  imprisonment  has  been  changed  back  into 
freedom  again.  But  it  is  not  true  in  the  sense  that  an 
arrest  under  one  writ  operates  by  law  as  an  arrest  under 
any  other  writ  Still  less  is  it  true  that  it  affects  the 
powers  of  the  sheriff  in  respect  of  other  writs.  If  a  bailiff 
with  one  warrant  arrests,  the  custody  is  confined  to  that 
warrant.  If  he  has  seyeral  warrants,  the  arrest  is  under  all 
that  he  holds;  and  after  the  arrest,  and  before  notice  to  the 
sheriff,  the  defendant  is  not  in  custody  under  other  writs 
lying  in  the  sheriff's  hands.  For  instance,  if  he  is  rescued 
from  the  bailiff  immediately  after  the  arrest,  it  seems  that 
those  plaintifis  only  can  sue  the  rescuers,  who  had  warrants 
in  the  bailiff's  hands :  Hodges  ▼.  Marks  (c)."    Robinson  v. 

(a)  1  £xch.  439.  (b)  In  Dom.  Proc.  Jaljr  3  and 

(c)  Cro.  Jac.  485.  August  3S,  1857. 
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1857.  Yewens  (a),  Pearson  v.  Vewens  {b),  and  CoWmm  v,  Yewem  (c), 

v-^v-,^  ^j^^^  ^1^^^  ^  bailiff  who  arrests  in  a  particular  suit,  is  not 

AssuRiJtcK  identified  with  the  sheriff  as  to  other  suites  unlets  he  holds 

Association 

o.  warrants  in  those  suits  also.    Here  the  officer  who  made 


Bust. 


the  arrest  had  no  warrant  in  the  plaintiff's  suit;  that 
warrant  was  held  bj  another  officer,  and  its  execution  was 
countermanded.  The  notice  not  to  execute  the  writ  was 
equivalent  to  a  withdrawal  of  it ;  and  its  subsequent  execu- 
tion would  have  rendered  the  sheriff  liable  as  a  trespasser : 
Barker  v.  St  Qumtin  {d).  Hunt  v.  Hooper  {e).  The  officer 
who  held  the  warrant  was  the  sheriff's  agent  to  receive  the 
countermand.  Notice  to  a  sheriff's  officer  is  notice  to  the 
sheriff:  Howard  v.  Cautyif)^  Imray  v.  Magnof)  (g),  Chfit-- 
topkerson  v.  Burton  (A). — Secondly,  under  the  first  count 
of  the  declaration  the  pUantifis  are  entitled  to  recover  as 
damages  the  amount  of  the  unpaid  premiums.  The  de&ult 
in  payment  of  the  premiums  does  not  render  a  policy  ahso- 
lutely  void;  but  only  voidable  at  the  option  of  the  assuren, 
and  they  may,  if  they  think  fit,  waive  the  forfeiture  by 
accepting  the  premiums  after  they  are  due. 

fFilde  and  Rochfort  Clarhe^  in  support  of  the  rule. — 
First,  there  was  no  effectual  countermand  of  the  execution  of 
the  writ  The  letter  written  by  the  clerk  of  the  pUdntiA' 
attorney  to  the  sheriff's  officer  was  not  only  not  acted  on 
at  the  time,  but  its  authority  was  subsequently  disputed 
Besides  an  attorney  has  no  authority  to  countermand  a  writ 
of  execution.  His  authority  ceases  with  the  judgment, 
except  for  the  purpose  of  issuing  execution  and  receiving 

(o)  6  M.  &  W.  149.  (e)  12  M.  &  W.  664. 

(h)  5  Bing.  N.  C.  4S9.  (/)  2  D.  &  L.  115. 

(0  10  A.  &  E.  670.  (^)  11  M,  &  W.  267. 

(£0  12  M.  &  W.  441.  (A)  8  Exch.  160. 
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the  proceeds :  Savory  v.  Chapman  (a).    [Channetty  B. — The        1867. 
attorney  may  order  the  sheriff  to  withdraw  from  possession      ^^^^ 
under  a  fi.  fa. :  Lm  v.  Abboit  (J).]     A  letter  written  to  a     AsstiBAHca 

.  AfliOClATIOM 

sheriff's  officer  by  an  attorney's  clerk,  without  any  specific  o. 

authority  from  the  attorney,  cannot  destroy  the  legal  effect 

of  a  writ  lodged  with  the  sheriff.     In  order  to  countermand 

a  writ,  notice  should  be  given  at  the  sheriff's  office.     The 

officer  who  holds  the  warrant  is  not  the  sheriff's  agent  to 

receive  a  conntermand,  but  merely  his  i^ent  to  execute  the 

writ     In  Drake  v.  Syke${c)y  Laxorence^  J.,  said: — '*It  is 

of  great  importance  to  the  sheriff  to  know  for  what  acts  and 

to  what  extent  he  is  answerabte  for  the  acts  of  his  bailiff.** 

The  under  sheriff  is  the  recognised  agent  of  the  sheriff,  to 

whom  notice  of  countermand  should  be  given ;  the  sheriff's 

officer  is  only  his  agent  where,  ftom  the  necessity  of  the 

case,  the  sheriff  cannot  act     The  doctrine  laid  down  in 

Barra^  v.  I^rke  {d)^  that  an  arrest  under  one  writ  operates 

as  an  aarrest  oiider  all  writs  then  in  the  sheriff*^  hands 

against  the  same  defendant,  was  recognised  and  afiSrmed  in 

Hooper  v.  Laiie. — Secondly,  the  plaintifis  are  only  entitled 

to  nominal  damages  in  respect  of  the  nonpayment  of  the 

premhims  of  insurance.     By  the  terms  of  the  policy  the 

insurance  is  for  one  year ;  then  if  at  or  before  the  expiration 

of  that  period  the  premium  is  paid,  the  policy  continues 

in  force  for  another  year;  and  so  on  from  year  to  year. 

No  premium  having  been  paid  after  the  first  year,  the 

policy  was  at  an  end ;  but  the  plaintifls  have  not  sustained 

any  damage  thereby.     If,  indeed,  the  policies  had  been 

effected  in  another  insurance  company,  and  the  plaintiffs 

had  paid  the  premiums,  the  case  might  have  been  different. 

{PoOocky  C.  B. — The  damage  is  the  possible  loss,   which 

the  plaintiffs  have  escaped.   It  is  like  the  case  of  a  covenant 

(a)  11  A.  &  E.  829.  (c)  7  T.  R.  113, 11/. 

(h)  4  £xch.  588.  (cQ  9  Bing.  Sm. 


614  SZCHEQCER  BBPOBTS. 

1867.       ^  insure  a  ship  for  a  particular  voyage,  which  the  co- 

V*'"^''"^      venantor  neglects  to  do,  and  the  ship  arrives  in  safety  at 

A88UBAKCE    her  place  of  destination.] 

Association  ^  »  ». 

Cur.  adv.  vuit 


9. 

Best. 


Pollock,  C.  B.,  now  said.— In  this  case  there  were  two 
questions:  first,  whether  the  defendant  had  been  in  custody 
at  the  suit  of  the  plaintifis  under  a  writ  of  ca.  sa.  issued  on 
the  judgment,  which  is  the  subject  of  the  second  count  of  the 
declaration,  and  had  been  discharged  by  them ;  for  if  so,  the 
debt  was  g^ne;  and,  consequently,  the  action  on  the  judg- 
ment could  not  be  maintained.     The  other  question  arose 
on  the  first  count,  which  was  for  the  nonpayment  of  certain 
premiums  of  insurance,  which  the  defendant  had  covenanted 
to  pay.     With  respect  to  that  count,  it  was  not  disputed 
that  the  action  was  maintainable,  and  the  point  raised  by 
the  defendant's  counsel  was  that  the  plaintiffia  were  entitled 
to  nominal  damages  only.     Upon  the  second  count,  the 
defendant's  counsel  contended  that  the  defendant  had  been 
in  custody  under  the  writ  of  ca.  sa.  at  the  suit  of  the 
plaintifis  and  had  been  discharged  by  them,  and,  therefore, 
inasmuch  as  the  judgment  was  satisfied,    the  defendant 
was  entitled  to  have  the  verdict  entered  for  him  on  the 
second  count.     We  are  all  of  opinion  that  neither  in  point 
of  law  or  fact  was  the  defendant  in  the  custody  of  the 
sherifi^  at  the  suit  of  the  plaintifis.     Upon  the  facts  that  is 
quite  clear.     But  if  there  were  any  doubt  about  it,  and  if 
it  could  be  successfully  contended  (as  we  think  it  cannot) 
that  the  defendant  was  in  point  of  law  in  custody  at  the 
plaintifis'  suit,  he  clearly  was  not  discharged  by  them  or 
by  anybody  having  authority  from  them.     The  debt,  there- 
fore, has  not  been   satisfied;    and   the  action  upon  the 
judgment  is  maintainable. 

With  respect  to  the  other  count,  we  think  that  there 
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is  considerable  weight  in  the  alignment  of  the  defendant's       1857. 
counsel.     It  is  clear  that  the  amount  of  the  premiums  is     ^^"'""^ 
not  the  criterion  of  damage.     The  premiums  not  having    Abbvkascu 

ASSOCIATIOM 

been  paid  bj  the  covenantorsy  if  the  covenantees  had  9. 

paid  them  in  order  to  keep  up  the  policy,  or,  for  their 

own  security,  had  effected  another  policy,  there  might  have 

been  ground  for  substantial  damages ;  but  here  there  was 

nothing  but  the  loss  of  the  security,  and  it  does  not  appear 

that  any  actual  injury  was   sustained  by  the  plaintifis  in 

consequence  of  that.    The  plaintifis  have  not  put  us,  nor 

did   they  put  the  jury,  in  a  situation  to  estimate  what 

damages  they  are  entitled  to,  if  the  amount  of  the  premiums 

does  not   fiimish  the  criterion.      As  the   Court  cannot 

substitute  any  other  measure  of  damage,  we  think  that  on 

the  first    count    the  plaintifis  are    entitled    to  nominal 

damages  only.     On  the  second  count  there  must  be   a 

reference  to  the  Master  as  to  the  amount  due  under  the 

judgment,  and  the  verdict  will  stand  for  the  plaintifis  for 

that  amount 

Rule  accordingly. 


Gibson  v.  Susannah  Doeq.  Nim.24. 


E 


I JECTMENT  to  recover  possession  of  a  piece  of  land   a  lease  con- 
with  the  messuages,  dwelling-houses,  shops,  &c.,  thereon  oovenanton 

1     •!.  the  part  of  the 

At  the  trial  before  fFatsan,  B.,  at  the  last  Newcastle  JJ?^^^°^^^ 
Summer  Assizes,  the  following  facts  appeared. — By  inden-  consent  of  the 

exercise,  or 
carry  on  in  the  demised  ]iremises  any  trade  or  business  whatsoerer,  nor  convert  the  dwelting-honses 
into  a  shop,  nor  suffer  the  same  to  be  used  for  anv  other  purpose  than  dwelling-houses.  One  of 
the  dwellinff-hottses  was  converted  into  a  public  house  and  a  grocery  shop,  and  the  lessor,  with 
fall  knowledge  of  it,  for  more  than  twenty  years  received  the  rent.  The  pluntiff,  having  pur- 
chased the  reversion  of  the  lessor,  brought  an  action  of  ejectment  for  the  breach  of  the  covenant. 
^HeUt  that  the  user  of  the  premises  in  their  altered  state  for  more  than  twenty  years,  with 
the  knowledge  of  the  lessor,  was  evidence  from  which  a  jury  might  presume  a  licence. 
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1857.        ture  made  the  19th  April,  1822,  between   Sir  Matthew 
^^X^"^^^      White  Ridley  of  the  one  part,  and  Alexander  Doeg  of  the 

\3rIB801i  

9.  Other  part.  Sir  M.  W.  Ridley  demised  to  A.  Doesr,  a  piece 

of  ground,  called  the  '*  Redbames,"  near  the  town  of  New- 
castle, together  with  two  dwelling-hooses  boilt  tbereoo, 
for  a  term  of  fifty-four  years,  at  the  rents  specified.  The 
indenture  contained  (amongst  others)  a  covenant  by  Doeg 
to  keep  the  demised  premises  in  repair,  and  also  the  follow- 
iog : — ''And  that  the  said  A.  Doeg,  his  executors,  adminis- 
trators, or  assigns,  diall  not,  nor  will,  at  any  time  during  the 
continuance  of  the  said  term  hereby  granted,  use,  ezennse, 
or  carry  on,  or  permit  or  suffer  to  be  used,  exercised,  or 
carried  on,  in  or  upon  the  said  demised  premises,  or  any 
part  thereof,  any  trade  or  business  whatsoever  without  the 
express  consent  in  writing  under  the  hand  of  the  said  Sir 
M.  W,  Ridley,  his  heirs  or  assigns,  for  that  purpose  first 
had  and  obtained ;  nor  shall  nor  will  without  such  consent 
as  aforesaid,  at  any  time  during  the  said  term,  make  any 
additional  erections  or  buildings  upon  the  said  piece  or 
parcel  of  ground.  And  shall  not  nor  will,  without  such 
consent  as  aforesaid,  convert  the  said  messuages,  tenements, 
or  dwelling-houses,  or  other  the  premises  hereby  demised, 
or  any  part  thereof,  into  a  manufactory,  shop,  warehouse, 
shed,  or  place  for  sale  for  goods  or  merchandize  ;  nor  use 
nor  suffer  the  same  to  be  occupied  or  used  in  any  other 
manner  or  for  any  other  purpose  than  as  dwelling-houses 
and  gardens."— (Then  followed  a  covenant  by  A.  Doeg  not 
to  assign  the  lease  without  the  consent  in  writing  of  Sir 
M.  W.  Ridley,)— «  Provided  always,  nevertheless,  and  these 
presents  are  upon  this  express  condition,  that  if  the  said 
A.  Doeg,  his  executors,  &c.,  shall  neglect  or  fail  in  the 
performance  or  observance  of  any  or  either  of  the  covenants 
or  agreements  hereinbefore  contained,  which  by  him  or 
them  are  to  be  performed  or  observed  respectively,  then 
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and  from  thenceforth,  in  either  or  any  part  of  the  said  cases  X857. 
this  present  demise  or  lease,  and  the  covenant  for  qaiet  ^^-^^^^^ 
enjoyment  hereinafter  contained  shall  wholly  cease  and  be  ^v. 
void,  and  the  said  Sir  M.  W.  Ridley,  his  heirs,  &c.,  shall 
or  lawfully  may,  immediately,  or  at  any  time  thereafter, 
enter  into  and  upon  the  said  hereby  demised  premises, 
or  any  part  thereof  in  the  name  of  the  whole,  and  re- 
possess, retain  and  enjoy  the  same  as  in  his  and  their  first 
and  former  estate,  anything  herein  contained  to  the  contrary 
in  any  wise  notwithstanding."  At  the  time  this  lease  was 
granted,  the  two  dwelling-houses  therein  mentioned  were 
villas  with  ornamental  and  kitchen  gardens,  called  **  Stepney 
Villa"  and  **  Stepney  Cottage."  More  than  twenty  yean 
ago  (the  precise  time  did  not  appear)  alterations  had  been 
made  in  the  premises.  ^<  Stepney  Villa"  was  enlarged  at 
each  end,  one  of  which  was  converted  into  a  public  house, 
and  the  other  into  a  grocery  and  flour  shop :  stables  and 
workshops  were  built  on  the  gardens.  The  rent  was 
regularly  paid  and  no  complaint  was  made  of  the  alterations 
until  May  1857.  By  indenture  made  the  9th  April,  1828, 
between  A.  Do^  of  the  first  part,  G.  Henderson  and  H. 
Marshall,  of  the  second  part.  Sir  M.  W.  Ridley  of  the  third 
part,  and  E.  Pawson  of  the  fourth  part :  reciting  (inter  alia), 
that  A.  Doeg,  on  the  11th  June,  1816,  was  declared  bank- 
rupt; that  G.  Henderson  and  H.  Marshall  were  appointed 
his  assignees,  and  that  on  the  16th  June,  1818,  A.  Doeg 
obtained  his  certificate :  also  reciting  the  indenture  of  lease 
dated  the  19th  April,  1822,  and  that  the  lease  was  subject 
to  a  covenant  not  to  asrign  without  the  Ucenee  in  writing  of 
the  said  Sir  M.  W.  Ridley :  also  reciting  that  A.  Doeg  had 
applied  to  E.  Pawson  for  the  loan  of  2501,  who  thereupon 
agreed  to  comply  with  the  said  application  on  having  the 
repayment,  with  interest,  secured  to  her  by  the  covenant 
of  A.  Doeg,  and  by  a  mortgage  of  the  tenements  comprised 
in  the  said  indenture  of  lease :  and  as  a  further  inducement 
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1857.       ^  ^'  Pftwaon  to  make  the  said  loan,  A.  Do^  agreed  to 
sustain  the  value  of  the  proposed  securitj,  by  keeping  the 
o.  buildings  therein  in  repair  and  insuring   them:   It  was 

witnessed,  that  in  consideration,  &c.,  **  A.  Do^  with  the 
consent  of  Sur  M.  W.  Ridley,  testified  by  his  ezecuting 
these  presents,' did  assign,  ftc.**  (stating  an  assignment  of 
the  ground  and  buildings  demised  by  the  indenture  of 
lease  of  the  19th  April,  1822):  To  have  and  to  hold,  &&, 
*' subject  as  between  Sir  M.  W.  Ridley,  his  heirs  and 
assigns,  and  E.  Pawson,  her  executon,  &c.,  to,  but  (reed  and 
discharged  as  between  (a)  A.  Doeg,  his  executors, &C., from 
not  only  the  payment  of  the  several  yearly  rents  reserved, 
&C.,  but  also  to  the  performance  and  observance  of  the 
covenants  and  agreements  contained  in  the  same  indentore, 
and  which  ought  to  be  observed  and  performed  by  the 
lessee  or  assignees  for  the  time  being  of  the  tenements 
thereby  demised,  fix>m  and  after  the  day  of  the  date  of 
these  presents;  and  to  E.  Pawson,  her  executors,  &c., 
during  all  the  residue  or  remainder  of  the  said  term  of 
fif^-four  years,"  by  way  of  mortgage,  and  subject  to  the 
proviso  hereinafter  contained  for  redemption.  By  a  memo* 
randnm  in  writing,  dated  the  2nd  April,  1831,  Sir  M.  W. 
Ridley  granted  to  A.  Doeg,  his  executors,  &c.,  ^^fiiUand 
fiee  liberty,  licence,  and  lawful  and  absolute  authority,  to 
assign,  demise,  or  otherwise  dispose  of  all,  or  any  part,  of 
the  piece  of  ground,  messuages,"  &c.,  demised  by  the 
indenture  of  the  19th  April,  1822,  at  his  discretion,  ^'for 
all  or  any  part  of  the  estate,  term,  or  interest  therein,"  &c, 
'*any  proviso,  covenant,  clause,  matter,  or  thing  contained 
in  the  said  indenture  of  demise  to  the  contrary  in  anywise 
notwithstanding."  On  the  23rd  May,  1857,  the  plaintiff 
purchased  of  the  heir-at-law  of  Sir  M.  W.  Ridley,  (who  died 

(a)   On    the    argument,    the      words  *'her  and**  should  be  io- 
Court   obsenred  that    this    was      serted  after  "between." 
a  clerical   error,  and   that    the 


mCHikELMAt  TERM,  21    TICT.  619 

in  I836)y  his  interest  in  the  reversion  of  the  property  in 
qnestion,  subject  to  the  indenture  of  lease  of  the  19th 
April,  1822.  This  action  was  commenced  on  the  6th  June, 
1857. 

It  was  objected  on  behalf  of  the  defendant,  first,  that  the 
user  of  the  premises  contrary  to  the  covenant  was  not  a 
continuing  breach,  and,  if  so,  it  was  waived  by  the  accept- 
ance of  rent :  secondly,  that  the  ri^bt  of  re-entry  was  put 
an  end  to  by  the  indenture  of  the  9th  April,  1828,  and  the 
licence  of  the  2nd  April,  1831 :  thirdly,  that  an  assif^ee 
of  the  reversion  cannot  take  advantage  of  a  forfeiture  before 
notice  of  the  assignment  to  him.  The  learned  Judge 
reserved  the  points;  and  it  being  admitted  '^that  part  of 
the  premises  had  been  used  for  many  years,  and  still  was 
used,  for  trade  and  business ;  and  with  perfect  knowledge 
thereof,  the  lessor  received  rent  from  time  to  time,"  his 
lordship  merely  lefl  to  the  jury  the  question  of  repair,  and 
they  found  for  the  defendant  Leave  was  then  reserved 
to  the  plaintiff  to  move  to  enter  a  verdict  for  him. 

Overend^  in  the  following  term,  obtained  a  rule  nisi 
accordingly,  on  the  ground  that  the  user  of  the  premises 
contnury  to  the  covenant  was  a  continuing  breach  of 
covenant  and  not  wuved. 

Temple,  in  the  same  term,  obtained  a  rule  whereby  it 
was  ordered,  in  the  event  of  the  Court  being  about  to  make 
the  plaintiff^s  rule  absolute,  that  the  plaintiff  shew  cause 
why  the  verdict  found  for  the  defendant  should  not  never- 
theless stand:  on  the  following  grounds. — First  that  the 
mortgage  of  the  9th  April,  1828,  put  an  end  to  all  right  of 
re-entry. — Secondly,  that  the  lessor  having  been  a  party  to 
the  mortgage,  and  to  the  licence  to  assign,  the  right  of 
re-entry  was  gone.  Thirdly,  that  the  conveyance  to  the 
plaintiff  shews  an  existing  lease  at  that  time,  and  nothing 
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was  proved  to  have  occurred  afterwards,  anless  it  was  non- 
repair, to  give  plaintiff  a  right  of  entry,  and  that  the  jury 
found  against  Fourthly,  that  no  notice  was  given  to  the 
defendant  of  the  assignment  to  the  plaintiff;  that  an  assignee 
of  the  reversion  can  only  take  advantage  of  a  right  of 
re-entry  accruing  after  notice. 

Tempk  and  Udall  now  shewed  cause  against  the  plaintiff's 
rule. — First,  there  was  no  continuing  breach  of  covenant, 
and  the  forfeiture  incurred  by  the  alteration  of  the  premises 
was  waived  by  the  acceptance  of  rent.  Doe  d.  Ambkr  v. 
Woodbridge  {a)  is  relied  on  by  the  plaintiff.  There,  bow- 
ever,  the  words  of  the  covenant  were  "alter,  convert,  or 
t»«,"  and  the  decision  proceeded  on  the  ground  that  jhe 
user  was  a  continuing  breach.  But  the  Court  said,^''The 
conversion  of  a  house  into  a  shop,  is  a  breach  complete  at 
once,  and  the  forfeiture  thereby  incurred  is  waived  by  a 
subsequent  acceptance  of  rent.**  Therefore,  as^regards  the 
conversion  of  part  of  the  premises  into  a  public  house  and 
shop,  that  case  is  an  authority  that  the  breach  of  covenant 
was  complete  at  the  time  the  alteration  was  made;  and, 
consequently,  the  plaintiff  can  only  proceed  in  respect  of 
the  user.  But  the  receipt  of  rent  by  the  lessor  for  a  series 
of  years,  with  full  knowledge  that  the  premises  were  osed 
for  trade  and  business,  is  evidence  for  the  jury  of  a  licence 
by  him  so  to  use  them :  Doe  d.  Slieppardv.  Allen  (i).  (The 
proviso  does  not  render  the  lease  absolutely  void,  but  merely 
voidable  at  the  election  of  the  lessor :  Armby  v.  Wood* 
ward(c). — Secondly,  though  the  lessor  might  have  taken 
advantage  of  the  forfeiture,  the  assignee  of  the  reversion 
cannot  In  1  Wms.  Saund.  288  6,  note,  it  is  said :— *'  At 
the  common  law,  an  assignee  or  grantee  of  a  reversion  conid 

(a)  9  B.  &  C.  376.  (b)  3  Taunt  78. 

(c)  6  B.  &  C.  519. 
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not  enter  for  a  condition  broken ;  for  to  prevent  all  main-       1857. 

tenance  the  common  law  did  not  allow  an  assignment  of     ^r^'"^' 

a  title  of  entry  or  re-entry:   Ca  Litt.  214.    But  if  the  »- 

...  Doaa. 

estate  ceased  by  breach  of  the  condition  without  entry,  as 

where  in  a  lease  for  years  the  lease  is  to  be  void  by  breach 
of  the  condition,  the  assignee  of  the  reversion  might 
take  advantage  of  it  at  common  law :  Co.  Litt  214  i, 
215  a;  1  Rol.  Abr.  473;  3  Rep.  65  a;  Pennants  CoMe. 
But  where  a  lease  for  life  was  with  such  a  condition,  or 
a  lease  for  years  with  a  condition  that  such  a  thing  be 
done  the  leMsar  shall  rc'-enter,  the  grantee  of  the  reversion 
could  not  enter  by  common  law:  Ca  Litt  216  0."  The 
statute,  32  Hen.  8,  c.  34,  gave  to  assignees  the  same  rights 
of  re-entry  *^  for  nonpayment  of  rent,  or  for  doing  waste, 
or  other  forfeiture,"  as  the  lessors  enjoyed.  But  notwith- 
standing that  Act,  an  assignee  of  the  reversion  cannot  take 
advantage  of  every  condition  of  re-entry,  but  only  those 
mentioned  in  the  statute,  and  the  words  ''other  forfeitures^ 
mean  ''other  forfeiture  of  the  same  nature :S'  Co.  Litt 
215  b.  No  doubt,  some  trades  might  affect  the  reversion, 
as  a  slaughter-house,  a  tan-yard,  or  a  chemical  fiictory, 
[Watson^R. — Is  not  the  question  whether  this  is  a  covenant 
which  runs  with  the  land?]  It  is  not  a  covenant  within 
the  meaning  of  the  statute  32  Hen.  8,  c.  34 :  it  is  not 
ejusdem  generis  with  waste.  A  covenant  will  not  run  with 
the  land,  unless  it  affects  the  nature,  quality,  or  value  of 
the  thing  demised,  independently  of  collateral  circum- 
stances, or  the  mode  of  enjoying  it :  The  Mayor  of  Congleton 
V.  Pattison  (a).  Where  a  lease  contained  a  proviso  for 
re-entry  if  the  lessee  should  permit  any  person  to  inhabit 
the  demised  premises  who  should  carry  on  certain  specified 
trades  (that  of  a  licensed  victualler  not  being  one),  or  any 
business  that  might  be,  or  grow,  or  lead  to  be,  offensive,  or 

(a)  10  East,  130. 
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1867.  ^UDj  annoyance  or  disturbance  to  any  of  the  lessor's  tenants ; 
it  was  held  that  the .  opening  of  a  public  house  upon  the 
premises  was  not  within  the  proviso:  Joniu  v.  Thamit{(i), 
The  mere  user  of  the  premises  for  the  purpose  of  trade  ia 
not  necessarily  an  injury  to  the  reversion.  An  assignee 
may  take  advantage  of  a  covenant  when  he  cannot  of  a  con- 
dition :  LucoB  V.  Hofw  {J>\  Bac.  Abridg.  <'  Covenant"  (£.)  5 ; 
Glover  v.  Cape  (c). 

Overend  and  7.  JaneSf  in  support  of  the  rule. — ^This 
covenant  not  only  provides  for  a  change  in  the  structare 
of  the  buildings,  but  also  for  the  mode  of  the  lessee's 
occupation.  The  circumstance  of  the  lessor  not  having 
sued  in  respect  of  the  alteration  of  the  premises  cannot 
deprive  him  of  his  right  in  respect  of  the  user.  Doe  d. 
Ambler  ▼.  Woodbridge  (d)  is  a  conclusive  authority  that  the 
user  of  premises  contrary  to  a  covenant  is  a  new  breach 
every  day  they  are  so  used.  A  covenant  by  a  lessee  to 
insure  in  the  joint  names  of  himself  and  the  lessor  is  a 
continuing  covenant,  of  which  an  assignee  may  take 
advantage,  although  the  breach  of  it  has  been  waived  by 
the  lessor :  Doe  d.  Mueton  v.  Gladwin  (e).  The  receipt  of 
rent  is  no  waiver  of  a  continuing  breach  of  covenant: 
Doe  d.  Flower  v.  Peck  {f\  Doe  d.  Baker  v.  Jones  {g)> — 
Secondly,  this  is  a  covenant  which  runs  with  the  laud. 
The  user  of  the  premises  in  their  altered  state  necessarily 
affects  their  value.  In  The  Mayor  of  Congleton  v.  Pa^/i- 
Mon  {Ji\  the  covenant  did  not  affect  the  land  demised,  nor 
the  mode  of  occupying  it:  it  was  a  mere  collateral  covenant 
which  would  not  bind  the  assignee  though  named. 

(a)  1  B.  &  C.  715.  («)  6  Q.  B.  953. 

{h)  Sir  T.  Raym.  250.  {/)  1  B.  &  Ad.  428. 

(0  .3  Lev.  326.  (g)  5  £xch.  498. 

{d    9  B.  &  C.  376.  (A)  10  Etft,  ISO. 
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Temple  haviDg  referred  to  the  rale  obtained  by  him  on       1857. 
behalf  of  the  defendant. 


Overend  and  T.  Jones  shewed  cause  against  that  rule; 
hot  the  Court  having  abstained  from  expressing  any  opinion 
upon  it,  the  arguments  are  omitted — In  reference  to  the 
last  ground  of  the  rule,  they  referred  to  4  Ann.  c.  16,  s.  9. 

Temple  and  UilaU  were  heard  in  support  of  this  rule. — 
They  cited  Dumpar^s  Case  (a) ;  1  Smith's  Lead.  Cas.  28 ; 
Fratmceis  Case  {b\  and  the  observations  of  Papham^  J.,  in 
MaJJbnfs  Case  (c);  Shep.  Touch.  126. 

Pollock,  C.  B. — There  is  no  occasion  to  express  any 
opinion  on  the  rule  obtained  by  the  defendant,  because  we 
are  all  agreed  that  the  rule  to  enter  the  verdict  for  the 
plaintiff  ought  to  be  discharged.  We  are  of  opinion  that 
where  a  breach  of  covenant  has  continued  for  upwards 
of  twenty  years,  and,  with  full  knowledge  of  it,  rent  has 
been  from  time  to  time  received,  that  feet  may  be  left  to 
the  jury  to  say  whether  they  will  not  presume  a  licence. 
It  would  be  strange  if  a  jury  might  presume  a  grant  from 
upwards  of  twenty  years'  user,  and  yet  be  not  at  liberty 
to  presume  a  licence.  It  is  a  maxim  of  the  law  of  Eng- 
land to  give  effect  to  everything  which  appears  to  have 
been  established  for  a  considerable  course  of  time,  and 
to  presume  that  what  has  been  done  was  done  of  right, 
and  not  in  wrong.  That,  practically,  has  caused  a  series 
of  trespasses  to  constitute  a  right,  so  that  it  might  be  said 
a  right  has  grown  out  of  proceedings  which  are  wrongful. 
But,  in  truth,  it  is  nothing  more  than  giving  effect  to 
notorious  and  avowed  acquiescence.  No  person  would 
have  permitted  a  covenant  to  be  broken  for  more   than 

(a)  4  Sep.  119.  (fi)  8  Rep.  89  a. 

(c)  5  Rep.  114  5. 

VOL.    U. — N.  S.  T    T  KXC'II. 
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1857.        twenty  years,  unless  he  was  aware  that  it  was  broken  as 
a  matter  of  right     It  is  not  necessary,  in  point  of  form, 


Gibson 


V.  to  send  the  case  to  a  jury  to  find  the  facts  which  the  Judge 

DOEO. 

may  tell  them  they  ought  to  presume.     The  rule  to  enter 
the  verdict  for  the  plaintiff  will  therefore  be  dischaiged. 


Bramwell,  B.,  Watson,  B.,  and  Channell,  6.,  cod- 

curred. 

Rule  accordingly. 


REGUL^    GENERALES. 

MICHAELMAS  T£BM»  1857. 


Ist — It  is  ordered  that  in  Cases  of  Appeal  to  a  Superior 
Court  under  the  provision  of  the  Statute  20th  and 
21st  Victoria,  c  43,  the  15th  and  16th  Practice  rales 
of  Hilary  Term,  1853,  so  far  as  the  same  are  applicable, 
shall  be  observed. 

2nd. — And  in  Cases  when  the  Appeal  is  to  be  heard 
before  a  Judge  at  Chambers,  the  Appellant  shall 
obtain  an  appointment  for  such  hearing,  and  shall 
forthwith  give  notice  thereof  to  the  Respondent,  and 
shall,  four  clear  days  before  the  day  appointed  for 
the  hearing,  deliver  at  the  Judges'  Chambers  a  Cop; 
of  the  Appeal. 

Campbell.  Samttel  Mabtin. 

A.  E.  CocRBUBM.  R.  B.  Cbowdbb. 

Feed.  Pollock.  J.  Willbs. 

Wm.  Wightman.  G.  Bbamwell. 

W.  Eble.  W.  F.  Channell. 
E.  V.  Williams, 

November  25,  1857. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


Mabbiage  o.  Thb  Eastrbn  Counties  Railway  Com- 

PANT  and  The  London  and  Blac&wall  Railway       ^^^* 
Company.  jvb».  26. 

JLIECLARATION. — ^That  the  defendants  were  and  are  Promiom  in 
by  **  The  London,  Tilbury  and  Soathend  Extension  Rail-  oiauaet  Con- 
way Act,  1862,"  and  «  The  London  Tilbury  and  Southend  ^4t)"°^,if/^ 
Railway  Deviation  and  Amendment  Act,  1854,"  with  which  "?"«•'  "^^ 

■'  witn  F6sp€ct  to 

the  provisions  of  ''The  Lands  Clauses  Consolidation  Act,  iiMaportumt 

of  ittttTBtCttd 

1845,"  and  ''The  Railways  Clauses  Consolidation  Act,  fond, hen 

enncted  u  fol* 

1845,"  were  incorporated,  empowered  to  make  and  main-  lows."   Seo- 
tain  the  railway  hereinafter  mentioned  through  the  lands  of  amp  lamU  tua 
the  plaintiff;  and  that  the  plaintiff  was  at  the  time  of  the  atawuor^bum 
passing  of  the  two  first  mentioned  Acts,  and  of  the  making  ^^/^'^ugli 
of  the  railway,  and  still  is  the  owner  within  the  true  intent  ^  divided  by 

•^ '  the  works  as  to 

and  meanine  of  the  last  mentioned  several  Acts,  of  certain  leave  on  both 

°  sides,  or  on  ono 

side  thereof,  a 
lest  4{nantity  of  land  than  half  a  statute  acre,"  the  owners  of  the  intersected  lands  may  insitt  on  sale, 
onleis  such  owner  have  other  lands  adjominff .  Bv  the  94th  section,  **  If  any  mcA  kuui  shall  be 
so  cat  through  and  divided  as  to  leave  on  either  side  of  the  works  a  piece  of  land  of  less  extent 
than  half  a  statute  acre,  or  of  less  value  than  the  ezpence  of  making  a  bridge,  culvert,  &c. ;  and 
if  the  owner  of  sach  lands  have  not  other  lands  adjoining  such  piece  of  land,  and  require  the 
promoters  of  the  undertaking  to  make  such  communication,  then  the  promoters  of  the  under- 
taking may  require  such  owner  to  sell  to  them  such  piece  of  land,**  &c.— J7eU^  by  the  Court  of 
Exchequer  Chamber,  (affirming  the  Judgment  of  the  Court  of  Exchequer,)  that  the  words  "such 
land  **  in  the  94th  section,  referred  to  the  words  "  lands  not  being  situate  in  a  town  or  built 
upon  *'  in  the  93rd ;  and,  therefore,  that  the  owner  of  intersected  land  so  situate  could  compel 
the  promoters  of  sudi  an  undertaking,  in  an  action  claiming  a  writ  of  mandamus,  to  make  accom- 
modation works  for  his  convenience,  pursuant  to  the  68th  section  of  *'  The  Railways  Clauses 
'*       ""    '      Act,  1845.**— ^rle,  J.,  djssentiente. 

T  T  2 
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1857.        lands  and  premises,  &c,  consisting  of  a  messuage,  yard, 

.^^^"''""^      buildings,  and  a  garden  adjoining  thereto,  all  which  said 

V  premises  were  situate  in  a  town  within  the  true  intent  and 

Eaotksh 
Counties     meaning  of  '*  The  Lands  Clauses  Consolidation  Act,  1845 :" 

AND  '  that  the  defendants,  in  pursuance  and  executioa  of  the 
Blackball  powers  granted  to  them  by  the  first  mentioned  Act,  con- 
Railway  CJo.  g^fucted  their  said  railway  upon  and  through  the  said  lands 
and  premises  of  the  plaintiff,  and  thereby  intersected,  cut 
through  and  divided  his  said  lands  and  premises,  and 
severed  the  said  garden  from  the  said  mesxuage^  and  inter- 
rupted the  use  of,  and  prevented  the  plaintiff  from  using 
his  said  garden ;  and  it  thereby  became  and  was  and  is 
necessary  for  the  purpose  of  making  good  such  intemiptioa 
that  accommodation  works  should  be  made  by  the  defend- 
ants, that  is  to  say,  a  bridge,  arch  or  passage  either  over, 
under,  or  by  the  side  of  or  leading  to  or  from  the  said 
railway,  which  the  defendants  at  all  times  well  knew :  that 
the  part  of  the  said  railway  passing  over  the  plaintiffs 
lands  and  premises  has  been  completed,  and  that  the 
plaintiff  before  suit  required  defendants  to  make  such 
accommodation  works  as  aforesaid ;  and  although  the 
defendants  might  and  could  have  made  them,  in  such 
a  manner  as  would  not  prevent  or  obstruct  the  working 
or  using  of  the  said  railway,  and  although  the  plaintiff  has 
not  agreed  to  receive  and  has  not  been  paid,  nor  have  the 
defendants  agreed  to  give  or  paid  to  any  person  whomsoever 
com|)ensation  for  or  instead  of  the  making  such  accommo- 
dation works,  and  although  the  plaintiff  was  and  is  personally 
interested  in  having  such  accommodation  works,  and  has 
sustained  damage,  &c. :  Yet  the  defendants  have  refrtsed, 
ftnd  still  do  refuse  to  make  any  accommodation  works 
whatever,  for  the  purpose  of  making  good  such  intemiptioo, 
and  have  denied  and  still  do  deny  the  plaintiff^s  right  to 
any  accommodation  works  whatever:  that  no  difference  has 
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arisen  or  exists,  between  the  plaintiff*  and  tbe  defendants,  X857. 
respecting  the  kind,  or  number,  of  such  acconiinodation 

works,  or  the  dimensions  or  snflBciency  thereof,  or  re-  ». 

specting  the  maintaining  thereof.    And  the  plaintiff  prajs  Cowties 

a  writ  of  mandamus  to  be  directed  to   the  defendants  ^nd 

commanding  them  to  make  such  accommodation  works  as  blackwall 

aforesaid.  Railway  Co. 

Plea. — That  after  the  making  and  passing  of  the  two 
first  mentioned  acts  of  parliament,  the  defendants,  by  a 
notice  dated  the  26th  of  September,  1854,  dulj  given,  signed 
and  served,  gave  notice  to  the  plaintiff  that  they  required  to 
purchase  or  take  for  the  purposes  of  the  said  Acts,  and  in 
porsoance  of  the  powers  contained  in  the  said  Acts,  and  of 
""The  Lands  Clauses  Copsolidation  Act,  1845,"  and  <<The 
Railways  Clauses  Consolidation  Act,  1845,"  or  some  or  one 
of  them,  a  certain  piece  of  land  (describing  it  as  No.  148 
in  tbe  map,  &c.,)  which  said  piece  of  land  so  required  to  be 
purchased  or  taken  as  aforesaid  was  and  is  part  of  the  lands 
in  the  declaration  mentioned :  And  the  defendants  thereby 
demanded  firom  the  plaintiff  the  particulars  of  his  estate 
and  interest,  &c.,  and  of  the  claim  made  by  him  in  respect 
thereof^  and  gave  him  notice  that  they  were  willing  to  treat 
for  the  purchase  of  the  said  piece  of  land,  and  as  to  the 
compensation  to  be  made  to  him  and  all  other  parties 
interested,  for  the  damage  that  might  be  sustained  by  him 
or  them,  by  reason  of  the  execution  of  the  works  by  the 
said  Acts,  or  some  of  them  authorized  to  be  made,  &c. 
And  that,  on  the  2nd  of  November,  1854,  the  plaintiff,  by 
a  notice,  &c.,  claimed  to  be  the  freeholder  of  the  piece  of 
land  and  of  other  pieces  hereinafter  mentioned,  and  claimed 
for  compensation  a  sum  exceeding  5021 ;  and  that,  by  another 
notice,  &c.,  dated  the  10th  of  May,  1855,  &c.,  the  defendants 
gave  the  plaintiff  notice  that  they  also  required  to  purchase 
or  take  for  the  purposes  of  the  said  Acts,  or  some  or 
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1857.  one  of  them,  a  certaiD  piece  of  land  or  garden  groand 

j^^^j^  (describing  it  as  No.  134  on  the  map.  Sec,)  which  8aid 

_  '•  last  mentioned  piece  of  land  is  other  part  of  the  lands  in 

CouNTiEg  the  declaration  mentioned:  And  the  defendants  thereby 

BailwatCo. 

AND         demanded  from  the  plaintiff  the  particalars  of  his  estate, 
Blaokwall    &c.  ;  that  the  defendants  thereby  also  gave  notice  that  thej 
^^^T  o*  ^Q^  willing  to  treat  for  the  purchase,  &c.,  and  as  to  the 
compensation,  &c.     That  so  much  of  the  piece  of  land 
No.  134  as  was  not  included  in  the  second  nodce,  was,  or 
would  be,  bj  the  execution  of  the  said  railway  and  worics, 
severed  from  so  much  of  No.  143  as  aforesaid  as  was  not 
included  in  the  said  first  redted  notice  (which  said  sever- 
ance was  and  is  the  intersection  in  the  declaration  meii- 
tioned)  :  And  that  the  plaintiff  required  the  defendants  to 
make  a  communication,  under  the  line  of  railway,  between 
the  said  last  mentioned  pieces  of  land  (being  accommoda- 
tion works  required  by  him  for  the  purpose  of  making  good 
such  interruption):   That  the  gaid  pieces  of  landy  prendM^ 
and  herediiamerUs  to  cut  through  and  dixrided  were  not  sUuate 
in  a  town  or  built  upon;  and  that  the  plaintiff  had  not 
then  any  other  lands  adjoining  the  said  part  of  No.  134, 
not  included  in  the  second  notice  of  the  defendants,  and 
which  was  so  severed  as  aforesaid;  and  that  the  said  last 
mentioned  part,  so  severed  as  aforesaid,  was  of  less  extent 
than  half  a  statute  acre,  and  of  less  value  than  the  expence 
of  making   the   said  communication,  or  any  such  com- 
munication, as  by  any  of  the  said  acts  of  parliament,  the 
defendants  were,  or  would  be,  compellable  to  make :  that 
the  said  part  so  severed  is  the  **  garden,^  and  that  the  said 
part  of  No.  143,  not  included  in  the  first  notice,  is  that 
which  in  the  said  declaration  is  described  as  the  *'  meemagtT 
That  the  defendants,  by  a  notice,  dated  the  30th  of  June, 
1855,  and  duly  served,  required  the  plaintiff  to  sell  to  them 
the  severed  part  of  the  said  piece  of  land  No.  134,  and 
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gave  notice  that  tbej  should  include  the  severed  part  in       1857. 
their  proceedings  for  ascertaining  the  value  of  the  land 


.     ,  Maekiaqx 

required  to  be  purchased  or  taken  as  aforesaid,  and  should  e. 

requue  tne  jaiy,  or  arbitrators,  as  the  case  might  be,  to     countibs 
ascertain  by  their  verdict,  or  award,   the  value  of  the       ^^^©^ 
severed  part,  and  also  what  would  be   the  expence  of  ^^itwALt 
making  such  communication  as  afcMresaid.     That  the  de-  Rah-wayCo. 
fendants  haying  been  unable  to  come  to  any  agreement 
with  the  plaintiff  for  the  purchase  of  the  said  several  pieces 
of  land  so  required  to  be  purchased,  and  the  amount 
claimed  by  the  plaintiff  being  more  than  50iL,  by  a  notice 
dated  the  30th  of  August,  1855,  being  more  than  twenty- 
one  days  after  the  service  of  the  respective  notices,  &c., 
gave  notice  of  their  intention  to  issue  their  warrant  to  the 
sheriff  of  Essex,  requiring  him  to  summon  a  special  jury, 
for  the  purpose  of  determining  the  amount  of  compensation 
to  be  paid  by  the  defendants  for  the  interest  belonging  to 
the  plaintiff,  &c.,  and  also  the  value  of  the  severed  part  of 
No.  134,  and  for  any  damage  that  might  be  sustained  by 
the  plaintiff,  by  reason  of  the  execution  of  the  works,  and 
also  to  ascertain  what  would  be  the  expence  of  making  such 
communication  as  aforesaid ;   and  they  thereby  gave  the 
plaintiff  notice  that  they  were  willing  to  give  the  sum  of 
600/.  for  the  interest  in  all  the  said  pieces  of  land,  &c. ; 
and  that  after  the  expiration  of  ten  days  ft'om  the  service 
of  the  said  last  mentioned  notice,  the  defendants,  in  farther 
puiBuance  of  the  powers  of  the  said  Acts,  or  some  or  one  of 
them,  did  duly  issue  their  warrant,  under  their  respective 
common  seals,  to  the  sheriff  of  Essex,  requiring  the  sheriff  to 
summon  a  special  jury  in  compliance  with  the  directions 
of  the  said  Acts,  for  the  purpose  of  determining  by  their 
verdict  the  sum  or  suras  of  money  to  be   paid  by  the 
defendants,  for  the  purchase  by  them  of  the  estate  and 
interest,  belonging  to  the  plaintiff,  &c.,  and  also  the  value 
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of  the  severed  part  of  Na  134;  and  also  the  sam  to  be 
paid  by  the  defendants  by  way  of  compensation  for  the 
e*  damage,  ftc.,  and  by  reason  of  the  execution  of  the  said 

Eastebh  , 

Counties  railway  and  works,  &c.,  and  also  what  would  be  the  expence 
AKD  '  of  such  communication.  And  that  the  sheriff  in  obedience, 
Blackwali.  &^i  ^^^  nominate  a  special  jury,  and  that  all  things  were  done 
Bailwat  Co.  ^^^  happened  necessary  to  the  holding  of  the  said  inquiry, 
and  to  the  validity  thereof;  that  the  inquiry  was  duly  held, 
the  plaintiff  being  present  at  the  holding  of  the  same, 
and  that  the  said  jurors  on  their  oaths,  &c.,  assessed  and 
determined  the  sum  to  be  paid  by  the  defendants  for  the 
purchase,  &&,  at  175/.,  and  they  assessed  the  value  of  the 
said  severed  part  of  No.  134  at  100/. ;  and  they  found  that 
the  sum  to  be  paid  by  the  defendants  by  way  of  compensa- 
tion for  the  damage  that  might  be  sustained  by  the  plaintiff, 
by  reason  of  the  said  railway  and  works,  &c.,  was  125/., 
and  that  the  expence  of  making  such  communication  as 
aforesaid  would  be  588/.  And  the  sheriff  then  gave  judg- 
ment for  the  said  sums  of  175£,  100^  and  125/.,  amounting 
to  the  sum  of  400il  being  less  than  the  sum  offered,  &c., 
as  aforesaid,  and  did  all  things  necessary  to  give  effect  to 
the  said  verdict  and  judgment  That  the  costs  of  the 
defendants  have  been  duly  taxed  at  33/.  2s.  2d.  And  that 
the  plaintiff,  although  requested  by  the  defendants  to  make 
a  title,  neglected  so  to  do,  that  thereupon  the  defendants 
deposited  in  the  Bank  of  England,  in  the  name  and  with 
the  privity  of  the  Accountant  General  of  the  Court  of 
Chancery,  to  be  placed  to  his  account  there  to  the  credit 
of  the  plaintiff,  the  sum  of  383/.  3s.  Ud.  (being  the  bahince 
of  the  said  sum  of  400/.  after  deducting  1621  lU.  Id.,  half 
of  the  sum  of  33/.  2s.  2d.  allowed  for  costs),  and  a  receipt 
was  duly  given  for  the  same  by  the  cashier  of  the  Bank 
of  England ;  and  so  the  defendants  say  that,  for  the  cause 
aforesaid,  they  did  not  make,  and  were  not,  nor  are  bound 
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bylaw  to  make  the  accommodation  works  in  the  declaration 
mentioned. — Whereupon  issue  was  joined. 

At  the  trial  before  Martin^  6.,  at  the  sittings  in  London 
after  Trinity  Term,  1856,  the  defendants  proved  the  plea      Coumtibs 
with  the  exception  of  the  allegation  therein  contained,         ^^j, 
**  that  the  said  pieces  of  land,  premises,  and  heredita-    ^^^^ 
ments  so  cut  through  and  divided  were  not  situate  in  a   BailwatCo. 
town,"  which  allegation  was  disproved ;  and  it  was  found 
by  the  jury  that  the  said  land,  premises  and  hereditaments 
were  situate  in  a  town.    Whereupon  the  learned  Judge 
directed  the  jury  to  find  their  verdict  for  the  plaintiff,  and 
reserved  to  the  defendants  leave  to  move  to  set  aside  the 
verdict,  and  enter  a  verdict  for  them  upon  the  issue  raised 
upon  the  plea. 

In  Michaelmas  Term,  1856,  (Nov.  4),  a  rule  nisi  was 
obtained,  to  enter  the  verdict  for  the  defendants,  and  in 
the  same  Term,  (Nov.  22),  cause  was  shewn  before 
Atdersan^  B.,  Martin,  B.,  and  BramweU,  B.  Aldersan,  B., 
having  died  before  any  judgment  was  pronounced;  and 
Martin,  B.,  and  BramtoeU,  B.,  differing  in  opinion,  the 
rule  was,  in  Hilary  Term,  1857,  (Jan.  31),  discharged,  in 
order  that  the  defendants  might  appeal  (a). 

Bavin  argued  for  the  defendants  (6).— The  allegation  that 
"  the  pieces  of  land  cut  through  and  divided  were  not  situate 
in  a  town**  is  immaterial,  and  the  plea  is  good  without  it. 
The  93rd  section  of  *'The  Lands  Clauses  Consolidation 
Act,  1845,**  is  for  the  protection  of  landowners;  the  94th 
for  the  protection  of  the  promoters  of  such  undertakings 
as  are    therein   mentioned.      Many  circumstances    must 

(a)  The  judgments  which  had  parties.    See  pott,  p.  645. 

been  prepared  bj  MarHnj  B.,  and  (b)  In  Trinitj  Vacation,  June 

BramweU^  B.,  and  which  were  re-  20.   Before  Cockbum^  C.  J.,  JErie^ 

ferred  to  bj  the  Court  were  not  J.,  WUHanu^  J.,  Crompton^  J.,  and 

delivered,  but  were  handed  to  the  WiUes^  J. 


r 


632  BZCHSQUEft  RBFOEVB. 

1857.       concur  to  enable  the  land-owner  to  compel  the  Com- 
^^^~^      pany  to  purchase,  under  section  93.     The  object  of  re- 
V-  straining  the  application  of  that  section  to  'Mands  not 

GovNTiBB  being  situate  in  a  town  or  built  upon"  is,  that  com- 
AND  panics  may  not  be  compelled  to  purchase  valuable  land 
BilcKWALL  vbich  would  be  useless  to  them.  The  word  '^such,"  in 
Railway Ck).  ^j^^  ^^^  section  refers  to  the  words  "small  portions  of 
intersected  land,"  in  the  general  heading  prefixed  to  the 
two  sections.  The  argument  on  the  part  of  the  plaintiff 
assumes  that  the  generul  words  of  the  heading  must  be 
qualified.  [CWmipton,  J. — It  may  be,  that  the  legislature 
did  not  intend  that  companies  should  be  enabled  to  take 
valuable  land  not  required  tor  the  purposes  of  their  under^ 
taking,  and  therefore  limited  their  powers  by  the  word 
**  such,"  referring  as  it  naturally  does  to  the  last  antecedent. 
J?r&,  J. — Assuming  the  defendants'  construction  to  be  cor- 
rect, a  railway  company  can  never  compel  a  land-owner  to 
sell,  because  their  power  depends  upon  his  asking  to  have 
a  communication  made  for  him.]  Section  92  gives  a  land- 
owner the  power  of  compelling  the  company  to  take  the 
whole  of  any  building  or  manufactory  if  a  part  be  taken, 
and  the  obligation  imposed  by  the  94th  section,  assuming 
it  to  apply  to  lands  in  a  town,  is  therefore  only  reqiprocaL 
The  94th  section  contains  no  enacting  words,  and  in 
construing  it,  it  is  necessary  to  refer  back  to  the  heading 
for  such  words:  the  94th  section  must  therefore  be  read 
as  if  the  heading  immediately  preceded  it.  The  93rd 
and  94th  sections  are  very  loosely  drawn ;  the  word 
"lands"  is  used  in  the  plural  in  section  93,  the  word 
"land"  in  the  singular  at  the  commencement  of  section 
94,  and  a  few  lines  lower  down  the  word  "  lands"  in  the 
plural,  without  any  apparent  reason.  The  sections  not 
being  drawn  with  grammatical  accuracy,  a  too  strict 
adherence  to  grammatical  rules  in  construing  them  would 
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be  oat  of  {dace.    The  word  ^  such'*  in  this  section,  as       1857. 

the  expression  ''such  question"  in  section  39,  may  be  JTTr^**^ 

treated  as  a  word  having  no  definite  reference.   [_Erb,  J. —  „  *• 

In  Beama  t.  The  Manor  Ire.  of  Manchnter  (a)  the  Court  of  Couxtim 

"O  ^mr  f^ 

Queen's  Bench  held  that,  looking  at  the  whde  scope  of  the         axd 
16  &  17  Vict  c.  30.,  the  word  guch  in  the  6th  section  of    BiaoKWAu. 
that  Act  must  be  taken  to  have  no  meaning.]  In  FaUM  v.  The  ^^^^^^  ^• 
BelfoBt  and  Balfymena  RaHway  Company  (b)  the  Court  of 
Queen's  Bench  in  Ireland  held  that  the  expression  ''  such 
land "  in  the  94th  section  did  not  apply  to  lands  within  a 
town  or  built  upon.   [Crompton,  J. — The  words  '*in  a  town 
or  built  upon**  can  hardly  be  held  to  include  the  case  of  a 
house  built  upon  a  large  estate.    Erk,  J. — Unless  the  Com- 
pany cut  through  some  portion  of  a  residential  building.] 

JSugh  HSl  for  the  plaintiff. — The  construction  contended 
for  by  the  plaintiff  is  confirmed  by  the  128th  section,  by 
whidi  the  Company  is  empowered  to  dispose  of  superfluous 
lands,  if  situate  in  a  town,  to  the  best  bidder,  and  need  not 
first  offer  to  sell  the  same  to  the  person  firom  whose  lands 
they  were  originally  severed.  If,  therefore,  the  94th  section 
is  construed  as  applying  to  land  in  a  town,  it  would  give 
to  the  Company  the  power  of  acquiring  the  land  against 
the  will  of  the  owner,  at  a  price  fixed  by  a  jury,  and  of 
le-selling  to  a  stranger  at  an  increased  price.  The  94th 
section  contains  no  limit  with  respect  to  the  quantity  or 
▼alue  of  the  adjoining  land.  However  small  the  adjoining 
piece  may  be,  if  the  owner  possesses  adjoining  land,  the 
Company  cannot  require  him  to  sell,  but  they  must  make 
such  communications  as  are  required  by  ''The  Railway 
Clauses  Consolidation  Act,  1845,''  section  68.  Companies 
should  so  arrange  the  level  of  the  railway  passing  through 
a  town  as  to  give  facilities  for  making  communications 

(a)  7  £.  &  B.  458.  (6)  11  Irish  Law  Rep.  184. 
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over  or  under  the  line  of  railway.     Unless  the  plaintiff  s 

constraction  prevails,  the  Company  will  benefit  by  their 

^  *•  own  want  of  care  in  not  making  their  railway  in  snch  a 

Eabtxex  , ,  ^  ^         ^  ^ 

CouNTiBB     manner  as  provide  facilities  for  keeping  open  the  com- 
BailwatCo.  .      .       v.  .,      ^.         1^        r 

AVD         munications  from  one  side  of  it  to  the  other. 

London  and 
Blaokwall 

iwAT  Bavin,  in  reply. — The  powers  of  railway  companies  in 

taking  land  and  executing  their  works  are  defined  by  the 
6th  and  16th  sections  of  ''The  Railways  Clauses  Con* 
solidation  Act,  18459"  by  which  they  are  bound  to  make 
full  compensation  to  persons  injured  by  their  works,  and 
to  do  as  little  damage  as  possible.  If  the  legislature  had 
intended  to  confine  the  operation  of  the  94th  section  to 
land  not  situate  in  a  town  or  built  upon,  they  would  have 
done  so  by  express  words,  as  in  section  128. 

CWr.  adv,  vulL 

The  learned  Judges  differing  in  opinion,  the  following 
judgments  were  now  delivered. 

WiLLSS,  J. — I  am  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  ought  to  be  aflBrmed:  and  in  this 
opinion  my  brothers  WUliams  and  Crompton  concur. 

The  question  turns  upon  the  true  construction  of  the 
words  "  such  land "  in  the  94th  section  of  ''  The  Lands 
Clauses  Consolidation  Act,  1845,**  and  it  is,  whether  the 
word  '*  such"  has  reference  to  the  heading  which  precedes 
both  sections  in  these  words, — ''And  with  regard  to  small 
portions  of  intersected  lands  be  it  enacted  as  follows  ;** — 
or,  whether  it  has  reference  to  the  last  antecedent  which 
would  make  sense  in  the  context,  namely,  land  described 
in  the  beginning  of  this  93rd  section,  by  the  words  "  not 
being  situate  in  a  town  or  built  upon  ?"  The  latter  is  the 
construction  at  which,  after  consideration,  I  have  arrived. 
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In  the  first  place,  the  word  ^'sQcfa,"  according  to  the 

ordinary  rule  of  construction  applies  to  the  next  antecedent, 

which  will  make  sense  in  the  context,  or,  in  thb  case  to  9. 

Eastbbjt 
**  land  not  being  situate  in  a  town  or  built  upon."  Ck>u>TiK8 

And  I  see  no  reason  why  the  legislature  should  not         and 
have  intended  to  confine  the  operation  of  the  94th  sec-    bijloxwall 
tion  as  they  have  confined  that  of  the  93rd,   to  such   ^^I'^-^^Co. 
land.     The   68th   section   of  **  The    Railways    Clauses 
Consolidation    Act,  1845,''  irrespective  of  the  claim  for 
compensation,  gives  a  proprietor  whose  lands  have  been 
divided  a  right  to  such  bridge,  or  other  means  of  commu- 
nication as  may  be  necessary  for  the  purpose  of  making 
good  any  interruption  caused  by  the  railway  to  the  use  of 
lands  through  which  it  is  made.     So  far  as  railways  and 
other  undertakings  of  a  like  nature  are  concerned,  the  93rd 
and  94th  sections  were  evidently  framed,  with  a  view,  on 
the  one  hand,  to  entitle  the  proprietor,  instead  of  calling 
upon    the  railway    company   to    make    communications 
between  his  intersected  lands,  where  less  than  half  an  acre 
was  left  him   on  either  side  or  both,  and  he  had  no 
adjoining  land  with  which  the  small  portion  or  portions 
could   conveniently  be  occupied,  to   call  upon   them   to 
purchase  such  small  portions ;  or  if  he  had  such  adjoining 
land,  then  to  call  upon  them  to  throw  such  small  portions 
of  land  into  such  adjoining  lands.     This  is  efiected  by  the 
93rd  section  which' is  confined  in  terms  to  land  not  situate 
in  a  town  or  built  upon,  probably  because  it  would  operate 
harshly  upon  railway  companies  to  be  obliged  to  purchase 
large  and  expensive  property,  such  as  might  nevertheless 
cover  less  than  half  an  acre,  in  towns  or  places  built  upon ; 
and  also  because  it  might  tend,  contrary  to  the  policy 
of  the  legislature,  to  enable  such  companies  to  become 
proprietors  in  towns,  for  purposes  foreign  to  that  of  their 
creation.     But,  whatever  be  the  reason,  the  subject-matter 
dealt  with  in  the  93rd  section  throughout,  is  land  "not 
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cntuate  in  a  town  or  bailt  upon."    Then  follows  the  94th 
section,  commencing,  ''  If  any  such  land,"  and  it  goes  od 
9.  to  proyide  for  a  case  not  provided  for  by  the  9Srd  section, 

CooRTiBs     namely,  the  case  of  land  being  divided  so  as  to  leave  on 
AKD     *   either  side  a  piece  of  land  of  less  extent  than  half  a  statnte 
Blackwau    ^>^>  ^  of  less  valoe  than  the  expenee  of  making  • 
lwatGo.   communication,  where  the  proprietor  requires  the  Com- 
pany to  make  such  communicadon.     In  such  case^  it 
enacts  that  the  Company  may  require  the  proprietor  to 
sell    This  section,  by  analogy  to  the  93r«l,  deals  with  the 
case  of  hind  of  such  small  value,  that  half  an  acre,  or 
more  of  it,  may  not  be  worth  the  ezpenoe  of  making  i 
communication ;  not  merely  *^  small"  as  to  size,  but  ''small* 
as  to  value  also;  and  so  fiur  fix>m  there  being  anything 
absurd  or  incongruous  in  saying  that  its  operation  dioold 
like  that  of  the  9Srd  section,  be  confined  to  lands  ''not 
in  a  town,  or  built  upon,**  it  appears  to  be  strictly  in 
conformity  with  the  principle  of  the  93rd  section,  that 
whilst,  on  the  one  hand,  the  Company  ought  not  to  be 
*    forced  to  purchase,  under  that  section,  near  upon  half  an 
acre  of  land  in  a  town,  which  might  absorb  a  huge  portion 
of  their  capital,  so,  on  the  other  hand,  under  the  94th 
section,  they  should  not,  in  like  circumstances,  be  enabled 
to  compel   the  proprietor,  either  to  sell  to  them,  or  to 
make  a  communication  for  himself.     The  headings  which 
precedes  both  sections,  refers  to  *^  small  portions  of  inter- 
sected land."    But  <<  small"  is  a  word  of  comparison,  and 
a  piece  of  land  less  than  half  an  acre  which,  if  not  situate 
in  a  town  or  built  upon,  would  generally  be  of  moderate 
value,  might  in  a  town  represent  a  considerable  fortone. 
It  seems  therefore  not  an  unimportant  circumstance,  that 
the  same  quantity,  viz.  half  an  acre,  is  referred  to  in  each 
section  as  the  limit  of  smallnescf,  while  in  the  94th  section 
is  added,  <<or  of  less  value"  than  the  ezpence  of  making 
a  bridge  &a,  referring  to  land  of  which  half  an  acre  or 
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more  may  be  of  less  valae.    These  latter  cireomsUnees        \WI. 
seem  to  me  strongly  to  indicate  that  the  subject-matter 
dealt  with  by  the  93rd  and  94th  sections,  is  the  same. 

I  may  add  that  the  legislature  has,  by  the  93rd  section,      Couvtiks 
carefully  guarded  the  Company  from  being  obliged   to         amd 
purchase  in  towns  or  places  built  upon,  and  has,  in  that    BiuKonrlu 
section,  treated  half  an  acre  in  a  town  as  not  being  a  R^i*^^^^^ 
*'  small  **  portion  of  land.    Is  it  not  probable  that  a  similar 
protection  should  have  been  intended  to  be  given  to  the 
proprietor  in  a  town,  it  may  be  of  building  land  in  which 
he  has  invested  his  money,  and  which  he  prefers  to  keep 
for  the  sake  of  its  increasing  value,  or  of  a  row  of  houses, 
or  of  a  manufiictory,  tbropgh  which  a  railway  may  run 
causing  loss  and  inconvenience  if  there  be  no  communica- 
tion, and  possibly  a  ruinous  loss,  if  the  Company,  upon 
being  required  to  make  a  communication,  can  compel  a 
sale  ?    There  seems  no  greater  reason  for  withholding  from 
the  proprietor  in  the  93rd  section,  the  right  of  compelling 
a  purchase,  under  such  circumstances,  than  in  the  94th 
section,  for  withholding  from  the  Company  the  power  of 
compelling  a  sale. 

It  is  no  answer  to  say,  that  the  legislature  trusted  to  the 
Company  not  being  likely  to  take  so  unreasonable  a  step. 
Without,  however   referring   to  the    possibility   of  their 
abusing  the  power,  in  order  to  deter  the  proprietor  fitnn 
requiring  communications,  under  *<  The  Railways  Clauses 
Consolidation  Act,  1845,"  section  6,  it  might  in  many 
cases  well  be  worth  their  while  to  exercise  it,  either  for 
the    acquisition    of  more   land   than    their    Special    Act 
authorises  them  directly  to  take  under  ordinary  circum- 
stances, or  because  they  might  wish    to  do  so  for  an 
advantageous  investment 

It  appears  from  the  general  heading  of  sections  93  and 
94  that  the  legislature  meant  to  interfere  only  where  the 
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separate  portions  of  land  were  ''smalL"    And  to  allow  the 
Company  the  power  to  compel  a  sale  under  section  94 
V.  where  the  quantity  of  land  though  small  in  dze  yet  bj 

Ck>uNTiKs      reason  of  its  situation  in  town  or  being  built  upoiii  is 
AHD     '   probably  and  usually  great  in  value,  would,  as  it  seems 

BiIokwIll    to  ^^9  <^1^  ^^^^  ^®  declared  intention  of  the  statute. 

Bailwat  Co.  There  are  some  other  observations  to  be  made  as  to  the 
use  of  the  word  **  such."  That  word  seems  more  properly  to 
apply  to  the  sort  of  land,  as,  in  town  or  country,  built  upon 
or  not,  than  to  the  '^  small  portions  of  intersected  kod" 
Accordingly,  it  is  not  used  in  the  introductory  part  of  the 
93rd  section,  which  commences  **  if  any  lands*'  &c.,  not 
any  ^such"  lands.  And,  if  th^  94th  section  was  intended 
to  apply  to  all  intersected  lands,  it  might  have  commeDced 
in  like  manner  as  the  93rd,  **  if  any  land,  &&,"  in  which 
case,  and  without  the  word  **  such,**  it  would  have  applied 
to  all  intersected  land  whether  in  town  or  country  and 
whether  built  upon  or  not.  So  that  the  word  such  m  the 
phrase  ''if  any  such  land"  is  superfluous  and  useless  if 
it  refer  to  the  heading,  or  intersected  lands  geneFsUy, 
whilst  full  meaning  is  given  to  it,  if  referred  to  the  land 
dealt  with  in  the  93rd  section,  and  there  described  as  ''not 
situate  in  a  town  or  built  upon.** 

According  to  &miliar  rules  of  construction,  therefore, 
viz.  that  the  grammatical  construction  should  be  adopted 
unless  it  give  rise  to  some  manifest  injustice  or  incongruity 
with  the  other  provisions  of  the  Act,  and  that  such  con- 
struction should  be  adopted  as  gives  meaning  and  effect 
to  all  the  words,  rather  than  one  which  leaves  one  or 
more  of  the  words  without  meaning  or  efiect,  I  am  of 
opinion  that  ''such**  land  in  the  94th  section,  means 
*'  land  not  situate  in  a  town  or  built  upon.*' 

As  to  the  case  cited  fix>m  the  11th  Irish  Law  Reports, 
it  was  not  necessary  there  to  give  any  opinion  upon  this 
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point.  The  land  interaected  was  '*  not  in  a  town  or  built 
upon,"  and  the  observations  of  the  two  learned  Judges 
upon  this   subject  do  not   appear  to  have  been   much  »• 

•  lit  'I*  •  Eabibek 

considered,  and  were  extrajudicial.     The  point  has  been     Countiks 
distinctly  raised  for  the  first-  time  in  the  present  case,  and         asb 
the  elaborate  opinions  of  the  learned  Judges  in  the  Court    biIckwau 
below  were  at  variance  with  one  another.    The  only  safe   ^^^^^^  ^• 
course  in  this  state  of  the  authoritieii,   was  carefully  to 
consider  the  statute  itself,  and,  having  done  so^  I  have 
arrived  at  die  conclusion  already  expressed,  agreebg  with 
that  of  my  brother  Martin  (a),  according  to  whose  opinion 
the  judgment  of  the  Court  below  was  entered  for  the 


In  my  (pinion,  therefore,  the  judgment  of  the  Court  of 
Exchequer  was  right,  and  ought  to  be  affirmed. 

Eaia,  J. — ^In  this  case  the  question  is,  whether  s.  94  of 
8  &  9  Vict  c,  18,  relates  to  such  intersected  land  as  is 
comprised  within  the  head  to  this  part  of  the  statute,  or 
to  such  intersected  land  as  is  comprised  in  s.  93,  viz.,  such 
as  is  not  situate  in  a  town  or  built  upon. 

The  statute  is  divided  into  parts^  under  separate  heads, 
and  all  the  sections  reUting  to  one  head  are  intended 
to  be  comprised  in  the  part  to  which  it  is  prefixed. 
The  head  to  the  part  in  question  is  *' small  portions  of 
intersected  land.**  The  part  under  this  head  comprises  two 
sections  only,  93  and  94.  Section  93  begins^ ''  If  any  lands, 
not  situate  in  a  town  cmt  built  upon,  be  intersected,*'  &c. ; 
and  section  94  begin9,  '^  If  any  such  land,*'  &c. 

The  plaintiff  contend^  that  '*  such  land "  in  section  94, 
grammatically  means  land  before  described ;  and  that  the 

(a)  See  pcM^  p.  645, 

vou  n. — N.  a  V  V  vxch. 
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word  *'80ch'*  i^ould  be  superfluous,  unless  it  meant  land 

not  situate  in  a  town  or  built  on. 

^-  But  if  the  construction  is  to  be  merely  grammatical,  *'  such 

Counties     land"  refers  to  the  land  last  mentioned,  and  that  is  ''land 

AND         adjoinmg  "  intersected  land  mentioned  at  the  close  of  &  93 ; 

Blackwall    ftnd  if  it  meant  land  not  situate  in  a  town  or  built  upon  it 
iLWAT  Co.  jg  g^yj  gyp^rfluQ^g .  foy^  ih^ij^  ^hig  piy^  would  relate  entirely 

to  intersected  land  not  situate  in  a  town  or  built  upon,  and 
the  words  *'not  situate  in  a  town  or  built  upon**  ought  to 
be  in  the  general  head  to  the  part,  and  not  in  the  firat 
section,  carried  on  into  the  second  section  by  the  word  of 
reference  ''such." 

But  the  context  and  the  purpose  of  the  enactment  are 
more  important  guides  than  mere  gprammatical  rules  in 
deciding  which  of  two  constructions  accords  with  the  inten- 
tion of  the  legblature.  Accordingly,  the  plaintiff  argues 
that  the  legislature  thought  that  the  rights  of  urban  pro- 
prietors should  be  more  protected  than  those  of  rural 
proprietors,  that  some  urban  proprietors  might  wish  to 
pass  in  a  straight  line  from  the  land  on  one  side  of  the 
railway  to  the  small  portion  on  the  other ;  and  the  land 
situate  in  a  town  was  excepted  from  s.  94  to  gratify  this 
possible  wish. 

The  defendants  contend  that  it  is  absurd  to  imagine 
that  the  legislature  intended  a  partial  protection  to  one 
class  of  proprietors  in  preference  to  another.  That  the 
notion  that  landowners  in  a  town  have  more  interest  in 
visiting  a  small  portion  of  intersected  land  than  landowners 
in  the  country,  is  unfounded. 

The  legislature  assumes  that  compensation  may  be  made 
for  any  land  that  is  taken,  and  this  statute,  with  others,  is  a 
code  for  adjusting  the  taking  of  land  and  the  making  of 
compensation  for  it     Many  rights  of  private  owners  are 
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sacrificed  to  the  pablic  interest  in  a  great  work^  on  condition 
of  adequate  compensation  being  made;  and  thb  compensa- 
tion is  to  be  measured  by  the  market  valae  of  the  land 

-  ,  ,  Easterw 

taken  and  the  damage  done,  not  by  individual  caprice,  or      Countibs 

«j»       ^  ..  jm     •     ,  KailwatCo. 

accoxtung  to  any  pretium  affectumis.  axd 

The  general  rule  is,  that  the  company's  power  to  take    blackwau. 
should  be  limited  to  the  need  for  the  railway,  but  the   »^"^^'Co. 
sections  93  and  94  extend  that  limit :  Section  93,  for  the 
benefit  of  the  landowner :  Section  94,  for  the  benefit  of  the 
company. 

Section  93  applies  to  portions  of  land  less  than  half  an  ^ 
acre  cut  off  by  a  railway  from  a  larger  property,  so  as  to 
be  inconvenient  for  occupation  with  a  railway  interposed. 
Here,  the  landowner  may  compel  the  company  to  purchase 
this  portion,  if  it  be  not  in  a  town,  or  built  on.  This  right 
is  confined  to  rural  land,  probably  because  the  incon- 
venience would  be  felt  only  in  fiuming.  In  a  town  the 
need  of  communicating  from  one  house  to  another  across  a 
railway  in  a  straight  line  rather  than  circuitously  by  a  street 
is  slight.  Grardens  in  a  town  so  Luge  as  to  be  intersected 
by  a  railway  are  rare,  and  the  value  of  land  in  a  town  for 
building  ground  may  be  very  great.  Therefore  the  right 
in  the  landowner  to  compel  the  company  to  purchase 
a  small  intersected  portion  was  confined  to  rural  land. 
Section  94  is  for  the  protection  of  the  company  against 
the  enactment  in  the  Railway  Clauses  Act,  requiring 
communication  to  be  made  between  intersected  portions 
of  the  same  estate.  It  is  entirely  a  protective  enactment, 
protective  of  the  company.  It  cannot  come  into  opera- 
tion unless  the  landowner  requires  the  company  to  make 
a  communication  across  the  railway,  between  intersected 
portions.  Then,  if  such  portions  be  less  than  half  an  acre, 
or  if  the  value  be  less  than  the  value  of  the  communication, 
the  company  may  require  a  sale  of  the  portion  and  so 

u  u  2 
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1857.       ^^^  ^hc  waste  of  making  a  priyate  oommunication.    The 

.y"^""^     defendaats  contend  that  this  right  is  given  in  respect  of 

9.  all  lands;  the  plaintiff  contenda  that  it  is  giyea  onlj  in 

Counties     respect  of  rural  land,  and  thait  urban  land  is  excepted ;  but 

^D      '  he  gives  no  reason,  beyond  that  above  mentioned,  for 

Blackwa^  supposing  that  urban  proprietors  were  specially  &youred. 

Railway  Co.  ^qJ  ^j^^^  ^^^  legislature,  taking  notice  of  the  instancea» 

comparatively  rare,  in  which  the  severance  would  be  of 

a  garden  from  a  house  or  the  like,  would  not  only  in  these 

instances  secure  the  privilege  of  a  straight  passage  by  a 

*     private  bridge,  but  in  all  other  instances  where   there 

should  be  a  severance,  give  the  landowner  either  the  power 

of  inflicting  a  penalty  by  requiring  a  costly  commuaication, 

or  the  option  of  using  this  power  as  a  means  of  extortion. 

It  is  probable  that  this  power  of  compelling  a  sale  is 
most  needed  in  a  town,  as  the  land  in  a  towa  is  more 
often  held  in  small  portions,  so  that  there  might  be  many 
severances  in  a  small  space  and  each  proprietor  mi^t 
require  a  bridge  for  himselC 

If  the  land  in  a  town  had  been  disposed  of  in  buUdiog 
allotments  so  that  there  might  be  many  portions  severed 
less  than  half  an  acre  and  many  other  portions  severed 
less  than  the  valae  of  a  bridge,  it  would  be  unreasonable 
to  require  a  separate  bridge  for  each  small  porti<m;  and 
the  section  protects,  by  enabling  the  company  to  purchase 
whera  a  communication  is  required,  and  it  does  not  enable 
the  company  to  oppress  by  taking  valuable  land  to  be 
kept  for  their  own  purposes,  because  they  most  sell  all 
land  which  is  not  wanted  for  the  railway. 

Upon  this  review  it  seems  to  me  that  the  defendaot  is 
right  in  his  contention  for  the  reasons  he  has  assigned, 
and  that  the  judgment  below  ought  to  be  reversed.  I 
agree  with  my  brother  BramwelTi  opinion  in  that  Court  (a), 
and  with  that  of  the  Judges  in  the  case  cited. 

(a)  See;iM<;p.  649. 
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CocKBUBHy  C  J.<— I  agree  in  the  conclusion  arrived  at 


bj  my  brother  ffiUes  that  there  should  be  judgnient  in 
this  case  for  the  plaintiff,  but  not  altogether  concurring  9. 

in  the  whole  of  his  reasoning  on  the  policy  or  purposes      Countim 
of  the  sections  we  are  called  upon  to  interpret,  I  will  briefly         j^^ 
state  the  ground  on  which  my  judgment  proceeds.  ^^wajll 

The  question  turns  upon  the  combined  effect  of  sec-  ^^^i-waiCo. 
tions  93  and  94  of  the  Act  8  &  9  Vict  c.  18,  token  in 
conjunction  with  the  preamble  by  which  those  sections  are 
introduced.  Upon  these  enactments  the  question  arises 
whether  the  words  *< such  land"  at  the  commencement  of 
section  94  are  to  be  taken  to  relate  to  the  lands  referred 
to  in  section  93  which  immediately  precedes,  in  which 
case  it  must  be  confined  to  land  situate  within  a  town  or  built 
on,  or  whether  they  are  to  be  token  as  referring  to  the  ' 
larger  language  of  the  preamble  which  speaks  generally 
of  intersected  land,  without  restriction  to  lands  within  a 
town  or  built  upom  Now,  according  to  the  ordinary  rule 
of  construction,  the  word  **such''  should  be  taken  to  relate 
to  the  last  antecedent,  unless  it  plainly  appears  firom  the  con- 
text that  such  a  construction  would  be  absurd  or  repugnant 
to  the  purpose  of  the  legislature.  Much  argument  has  ac- 
cordingly been  used  to  shew  that  such  a  construction  would 
be  impolitic  and  unjust,  and  it  has  been  urged,  and  with 
much  effect,  that  the  same  necessity  exists  for  preventing 
in  towns,  as  in  the  open  country,  an  idle  waste  of  money 
in  the  construction  of  communications  exceeding  in  cost 
the  value  of  the  severed  land.  On  the  other  hand  it  is 
contended  that  the  intention  of  the  legislature  was  equally 
to  confine  the  provisions  of  both  these  clauses  to  severed 
lands  in  the  country ;  that  both  relate  to  severed  land  of 
less  than  half  an  acre  in  extent ;  and  that  in  the  country  half 
an  acre  is,  with  reference  to  the  quantity  of  land  usually 
held,  a  very  minute   quantity,  while   in   a  town  it  may 


BAILWATCk). 
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comprehend  property  comparatively  of  veiy  great  value. 
To  this  argument  again  it  is  replied^  that  where  intersected 
«•  property  in  a  town  is  of  such  greater  value,  its  value 

Eastern  •       •  i_ 

Counties     would  always  exceed  the  cost  of  the  communication  to  be 
AND      '  constructed,  and  so  the  necessity  for  the  protection  of  the 
Blackwall    ^^^^  section  would  not  arise. 

I  must  confess  that  so  far  as  the  aiguments  derived  from 
expediency  are  concerned,  the  reason  of  the  thing  appears 
to  me  to  be  on  the  side  of  the  defendants.     It  is  diflScult,  I 
think,  to  find  or  suggest  any  sufficient  ground  why  it  should 
be  left  in  the  power  of  any  capricious  or  rapacious  proprietor 
to  compel  a  company  to  go  to  an  expense  greater  than  the 
value  of  the  land,  when  they  are  willing  to  pay  the  price  of 
the  land  itself,  because  the  land  happens  to  be  in  a  town 
instead  of  in  the  country.   Yet,  after  a  careful  consideration 
of  these  sections,  I  cannot  bring  myself  to  think  that  we 
should  be  justified  in  holding  the  words  '^such  land,'*  in 
the   94th  section,  to  refer  to  any  other  than  the  land 
treated  of  in  the  section  immediately  preceding.     Both 
sections  deal  with  severed  land  of  the  same  extent,  namely, 
of  less  extent  than  half  a  statute  acre.     The  two  sections 
are  corresponding  and  correlative.     The  93rd  provides  for 
cases  in  which  the  owner  of  property  shall  be  entitled  to 
call  upon  the  company  to  buy  the  severed  land.     It  was 
to  be  expected  that  this  would  be  followed  by  a  corre- 
sponding provision  as  to  the  cases  in  which  the  company 
might  compel  the  proprietor  to  sell ;  and  accordingly  the 
94th  secdon  follows  for  that  purpose. 

It  would,  under  such  circumstances,  be  reasonable  to 
presume,  if  nothing  appeared  to  the  contrary,  that  the 
second  of  these  sections  was  intended  to  apply  to  lands 
of  the  same  character  as  these  referred  to  in  the  first ;  but 
that  presumption  becomes  infinitely  stronger  firom  the  &ct 
that  lands  of  a  specific  character  having  been  dealt  with 
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in  the  fint  section  with  reference  to  one  set  of  rights,  the 
succeeding  section  uses  the  term  "  such  lands"  in  fixing  the 
corresponding  and  correlative  rights  of  the  opposite  parties.  v. 

T  •  •  •  •  Eabtbbn 

I  am  not  insensible  to  the  observation  which  arises  upon  Coumtibs 
the  language  of  the  preamble  to  these  sections,  the  terms  and 
of  which  being  quite  general,  when  they  might  have  been  blaokwall 
restricted  to  "land  in  a  town  or  built  upon,"  fairly  give  »^»^^^^^o- 
rise  to  the  aigument  that  the  legislature  did  not  intend  to 
confine  both  sections  to  land  so  circumstanced;  but  I 
cannot  think  that  this  argument  is  sufficient  to  overcome 
the  ordinal^  rule  of  construction ;  and  it  may  be  with 
equal  force  observed  on  the  other  side  that,  if  the  ordinary 
construction  had  been  meant  to  be  departed  fiiom,  it  would 
have  been  expected  that  words  would  be  added  in  the 
94th  section  to  make  the  meaning  of  the  word  *'  land**  larger 
than  in  the  93rd,  and  co-extensive  with  the  language  of 
the  preamble.  I  see  nothing,  therefore,  to  satisfy  us  that 
those  who  firamed,  or  those  who  passed  this  statute,  in- 
tended to  do  more  than  l^islate  with  reference  to  land 
not  situated  in  towns  or  built  upon,  or  to  warrant  us  in 
departing  firom  a  common  and  well  known  rule  of  con- 
struction. I  regret  to  arrive  at  this  conclusion ;  I  fear  it 
may  leave  companies  exposed  to  unreasonable  or  extor- 
tionate demands;  but  I  think  the  proper  remedy  for  such 
a  mischief,  if  likely  to  arise,  is  by  further  legislation,  and 
not  by  a  judicial  exposition  which  the  language  of  the  Act, 
as  construed  by  sound  and  established  rules  of  construction, 

will  not  warrant. 

Judgment  aflbrmed  (a). 

(a)  The  following  judgments  were  written  (see  p.  631)  by 
Martm^  B^  and  Bramwdl^  B. : — 

Maxtih,  B.— This  is  an  action  of  mandamus  under  ^  The  Common 
Law  Procedure  Act,  1864,**  brought  by  the  plaintiff  to  compel  the 
defendants  to  make  a  communication  between  two  parceb  of  land 
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1857.        beloi^iig  to  bim,  which  hATe  been  inteneeted  bj  one  of  their  nSk- 

v«^-r-w/      ways.    The  declaration  is  framed  npofi  the  68th  section  of  **  The 

MAaaiAOs     Railways  Clauses  Consolidation  Act,  1845,"  (8  &  9  Vict,  c  20),  which 

Eastxhv      enacts  that  the  Company  shall  make  and  maintain  a  communication 

^^uvnn      QY^f  Qj.  under  the  railway,  to  make  good  the  interruption  caused  by 

A>D      '  It  to  the  use  of  the  lands  through  which  it  is  made.    The  defendants, 

^xnov  Aim   (amongst  others),  pleaded  a  plea  founded  upon  the  94th  section  of 

BAiLWATCa  ^''Hie  Lands  Clauses  Consolidation  Act,  1845,**  (8  &  9  Vict.  c.  18), 

and  there  was  an  aTerment  in  it  that  the  lands  **  were  not  ntuate 

in  a  town  or  built  upon.** 

The  issues  were  tried  before  me  at  the  sittings  at  GuSdhall  after 
last  Trinity  Term,  when  it  was  prored  that  the  lands  were  in  the 
town  of  Leigh,  in  Essex ;  that  the  plaintiff  had  a  house  in  a  street 
there,  with  a  yard  and  garden  behind — in  all,  less  than  hslf  an  acre, 
and  that  the  railway  had  been  made  upon  part  of  the  yard  and  garden, 
cutting  off  the  house  from  the  remainder  of  the  garden ;  and  the 
communication  claimed  was  one  to  connect  the  parts  so  scTered.  It 
was  perfectly  clear  on  the  eyidence,  and  b  now  not  disputed,  that  the 
premises  were  all  in  the  town  of  Leigh,  but  it  was  alleged  by  the 
learned  counsel  for  the  defendants  that  the  averment  of  their  not 
being  in  a  town  was  immaterial,  and  that  the  94th  section  had  refer* 
ence  to  land  everywhere  in  town  or  country,  and  whether  built  upon 
or  not,  and  I  was  requested  to  direct  the  verdict  upon  the  issue  on 
this  plea  to  be  entered  for  the  defendants,  all  the  other  averments 
contained  in  it  being  said  to  be  proved.  I  declined  to  do  so,  and 
a  verdict  was  entered  for  the  plaintiff;  but  I  gave  leave  to  move  to 
have  the  verdict  entered  for  the  defendants. 

A  rule  was  granted  for  this  purpose,  and  it  has  been  argued  upon 
cause  being  shewn  against  it.  The  question  entirely  depends  upon 
the  construction  of  the  words  **  such  land,**  in  the  first  line  of  the 
94th  section  of  *«The  Lands  Clauses  Consolidation  Act,  1845." 
According  to  the  rule  of  construction  now  universally  adopted  and 
approved  of,  these  words  are  to  be  construed  according  to  their  plain, 
popular,  ordinary,  grammatical  sense,  unless  this  be  at  variance  with 
the  manifest  intention  of  the  legislature,  to  be  collected  from  tiie 
statute  itself,  or  be  plainly  absurd  or  repugnant.  The  words  ^  such 
land**  are  relative,  and,  according  to  the  common  rule,  relate  to  the 
next  antecedent,  and  that  antecedent  manifestly  is  ^  lands  not  situate 
in  a  town  or  built  upon.*'  To  this  antecedent  the  reference  is  quite 
natural  and  intelligible,  whilst  to  the  more  remote  one,  viz.,  the  words 
'*  with  respeot  to  such  portion  of  intersected  land'*  in  the  preamble, 
the  reference  seems  scarcely  sensible.    I  am  unable  to  see  that  this 
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eoofltmetion  k  contnrj  to  the  intentioo  of  the  legitlaitare.    Indeed,  1857. 

my  impreinoii  nther  is  that  it  is  what  wee  meant  to  be  ezpreaied.  Vw^v"-* ^ 

Then  is  It  either  abenrd  or  repugnant  f  Mabbiaos 

By  the  68th  section  of  '*The  Bailwajs  Clauses  Consolidation  Aot,  EASTntir 


1646,**  a  general  obligation  is  imposed  npon  railway  Companies  to      Covhtim 
make  oommunications  between  intersected  lands,  bat  it  was  Terj 


A9D 


reasonable  that  some  restrietion  or  qnalifioation  should  be  pnt  upon    Lohdoh  ahd 
the  r%kt  where  the  portion  or  portions  serered  were  smalL    For  this   b^aiimat  Co. 
pnrpoee  the  kgislatore  enacted  the  9ard  and  94th  sections  of  ^The 
Lands  Qaases  Consolidation  Act,  1845,**  and  the  qnantaty  of  land 
which  ihey  adopt  ss  the  small  quantity  is  half  a  statute  acre. 

In  oomtry  pkoes,  half  an  acre  is  a  small  quantity— it  is  a  very 
minute  part  of  most  modem  fiurms,  and  in  relation  to  their  ordinary 
sise  may  truly  be  deemed  a  small  portion,  but  in  relation  to  property 
belonging  to  indiTtduals  in  towns,  half  an  acre  of  land  is  a  large 
quantity,  and  in  very  many  towns,  such  as  London,  Liverpool,  Man* 
diester,  Bristol,  Leeds,  Bradford,  and  rery  many  others,  half  an  acre 
of  land  would  be  and  is  a  very  considerable  property,  and  it  therefore 
seems  to  me  by  no  means  absurd  in  the  legislature  to  except  lands  in 
towns  from  the  operation  of  the  94th  section.  Taking  into  oonsidera- 
tion  the  constantly  increasing  Tslue  of  bnHdiBg  land  in  towns,  they 
may  reasonably  haTO  thought  it  right  to  giye  to  the  owners  the  right 
to  require  a  communication  to  be  made  in  all  esses  where  a  severance 
was  efiecied  by  a  rulway  company,  notwithstanding  the  present  value 
of  the  land  severed  was  less  than  the  expenee  of  msking  the  com« 
munication,  and  the  railway  company  has  no  just  right  to  complain. 
They  for  their  own  pecuniary  advantage  take  other  people*s  land 
sgainst  their  will,  and  it  is  no  hardship  that  in  towns  where  land  may 
become  building  land,  they  should  be  compelled  to  make  a  communi* 
cation  between  severed  portions,  and  so  put  the  owners,  as  nearly  as 
may  be,  in  the  same  position  as  if  their  land  had  not  been  inter- 
meddled with.  The  two  sections  seem  to  me  to  be  directed  to  two 
oases  and  provide  for  both.  The  98rd  for  the  case  where  the  owners 
require  the  promoters  to  purdiase ;  the  94th  to  the  case  where  the 
owner  requires  a  communication  to  be  made ;  but,  in  both,  I  think, 
lands  situate  in  towns  or  built  upon  are  excluded;  and  as  to  suofa, 
that  the  obligation  created  by  the  68th  section  of  the  Lends  Clauses 
Consolidation  Act  continues,  and  is  not  affected  by  either  of  them.  I 
should  not  have  entertained  much  doubt  upon  this  construction, 
except  that  my  brother  BramweS  has  arrived  at  a  different  conclu- 
sion, and  that  there  is  a  case  in  the  Queen's  Bench  in  Ireland— FoOt 
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1857.        ▼•  ^^  B^ut  ami  BaOywiem  RaOtM^  Camptmg^  (11  Iruh  Law  Bep. 
184),— in  whidi  tlie  Lard  Chief  Jnsttoe  BlaMmrme  expccitci  an 
opinion^  that  the  words  ^'sach  land"  in  the  94tili  section,  have  not 
reference  to  land  in  a  town  or  baQt  upon,  but  are  to  be  constmed 
B^L^'^      bj  reference  to  the  preamble  to  the  two  sections.    Mr.  Justice 
A>D  CrampUm  expresses  himself  as  not  qnite  satisfied,  bat  does  not  diffisr 

^^^^  fi^^Mn  the  two  other  Judges ;  and  Mr.  Justice  Moore  sajs  that  the 
Bailwat  Co*  point  is  one  of  doubt,  but  agrees  with  the  Chief  Justice,  and  gives  his 
reasons  for  so  doing.  I  entertain  the  most  sincere  respect  for  the 
opinions  of  these  two  most  learned  Judges,  and  for  my  own  part 
wovld  be  prepared  to  act  upon  a  judgment  of  the  Court  of  Queen's 
Bench  in  Ireland  as  upon  that  of  one  of  the  Courts  at  Westminster 
Hall,  and  if  the  point  now  in  question  was  the  same  as  there  adjudi- 
cated upon,  I  would  give  mj  judgment  for  the  defendants  and  leave 
the  plaintiff  to  bring  a  writ  of  error;  but  I  think  the  expression  of 
opinion  in  that  case  was  extra-judicial,  and  ^would  not  be  binding 
upon  me  if  it  occuired  in  the  judgment  of  one  of  the  superior  Courts 
in  this  oountrj. 

It  i^pears  from  the  mandamus  that  Mr.  Fall's  lands  were  not  in  a 
town  or  built  upon  at  all,  in  the  obrious  sense  of  the  93rd  section :  on 
the  contrary,  they  were  lands  in  the  country,  on  the  banks  of  the 
Belfast  Lough,  on  which  Mr.  Falls  had  built  a  dwelling*houBe  and 
offices,  and  clearly  not  lands  built  upon  within  the  meaning  of  the 
93rd  section.  The  opinions  of  the  two  learned  Judges  were  there- 
fore, of  necessity,  extra«judicial  upon  the  present  point.  Mr.  Justice 
Moore  seems  to  think  that  the  two  sections  were  intended  exclusively 
for  the  benefit  of  the  Company  or  promoters :  it  strikes  me  they  were 
intended  for  the  benefit  of  the  owner  as  welL  It  was  also  argued  on 
behalf  of  the  pliuntifi^,  that  the  plea  was  bad,  and  if  so,  the  verdict  for 
the  plaintiff  ought  to  stand,  as  all  the  averments  in  a  bad  plea  most 
be  proved  to  entitle  the  party  pleading  to  have  the  issue  of  fact  found 
for  him.  It  is  not  necessary  to  give  any  opinion  upon  this  point,  but 
my  impression  is,  that  when  the  two  severed  portions  do  not  amount 
to  half  an  acre,  the  value  of  both,  and  not  of  one  as  compared  with 
the  expenoe  of  making  the  communication,  is  the  true  test  provided 
by  the  94th  section. 

I  cannot  avoid  observing,  that  the  construction  which  I  give  to  this 
section  is  that  which  the  defendants  have  put  upon  it  in  their  plea, 
and  if  it  was  the  opinion  of  their  legal  advisers  that  the  averment  was 
not  material,  they  would  have  done  much  better  to  have  omitted 
it  and  left  the  plaintiff  to  demur,  especially  ss  there  b  another  plea 
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in  which  an  ftTerment  in  the  dedintion,  that  the  lands  were  in  a 
town  or  bnilt  npon,  was  traTeraed.  Snch  mode  of  pleading  casts  a 
rerj  unfair  burden  npon  a  Judge  sitting  at  Nisi  Frius. 

Bbakwbll,  B. — ^The  case  between  these  parties  is  as  follows: — 
The  defendants,  under  the  powers  of  their  Act»  haTe  taken  a  portion 
of  the  plaintiff^s  land,  and  paid  him  for  it.  But  the  portion  so  taken  Londok  aub 
leayes  a  piece  on  either  side,  and  the  plaintiff  has  required  the  Railway  Co. 
defendants,  as  bj  Iaw  they  are  bound  to  do,  to  make  a  communication 
between  the  severed  pieces.  The  defendants  admit  thej  would  be 
liable  to  do  this,  but  that  one  of  the  serered  pieces  is  of  less  value 
than  the  ezpenoe  of  making  a  communication,  and  they  chum  to  buy 
the  piece  so  of  less  value.  The  plaintiff  admits  that  the  piece  is  of 
less  value  than  the  expence  of  making  the  conmiunication ;  that  is  to 
say,  that  the  piece  of  land  with  the  conmiunication  made,  and  con- 
sidered independently  of,  or  in  connexion  with,  the  other  piece,  will 
be  worth  less  than  the  expence  of  the  communication,  so  that  it  would 
not  be  worth  the  plaintiff's  while  to  make  it;  and  admits  that  if  it 
were  not  in  a  town  the  defendants  would  have  the  right  they  claim. 
But  he  says  that  this  bit  of  land  being  in  a  town,  it  matters  not  that 
its  value  is  less  than  the  expence  of  making  a  communication  with  the 
other  bit,  and  that  the  defendants  must  spend  7002.  to  procure  him  a 
value  of  1002.9  and  he  insists  that  by  law  they  are  bound  to,  and  shall 
do  so. 

Now,  undoubtedly,  if  we  had  not  the  written  law  before  us  to 
interpret,  and  if  we  were  only  speculating  what  was  or  ought  to 
be  law,  there  would  be  no  difficulty  in  deciding  with  the  defendants. 
The  plaintiff's  contention  is,  that  there  shall  be  a  sheer  waste  of  the 
difference  between  the  cost  of  the  communication,  and  the  thereby 
additional  value  of  the  divided  piece,— a  waste  as  complete  as  though 
the  same  number  of  sovereigns,  or  as  much  wheat  as  they  would  buy, 
should  be  flung  into  the  sea ;  and  when  a  reason  is  asked  for  this,  the 
only  answer  is  a  reference  to  the  rights  of  property :  and  surely  never 
were  those  rights  more  unreasonably  invoked  than  here.  It  is  not 
necessary  to  say  that  they  only  exist  for  the  public  good ;  but  it  is  at 
least  certain,  that  in  this  country  landed  property  is  subject  to  the 
right  of  the  public  to  take  such  part  as  is  required  for  purposes  of  a 
public  character,  on  giving  a  compensation  to  the  owner ;  and  that 
right  having  been  exercised  in  this  case  as  to  a  portion  of  the  plain- 
tiff's land,  what  is  to  exempt  the  patch  in  question  from  the  same 
considerations  as  applied  to  the  land  it  was  separated  from  ?  But  the 
topic  becomes  ridiculous  when  it  b  considered  that,  by  the  plaintiff's 
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Ig^l^  admiMion,  the  defendants  would  be  in  Uie  right  if  die  land  were  not 

Vm^-y-^.^  in  a  town;  as  it  will  hardlj  be  said  the  rights  of  urban  property  are 

IfAaBiAOK  more  sacred  than  those  of  roraL    Why,  then,  should  there  be  this 

RAOTitw  waste  b J  the  law  of  the  land  f  As  the  wealth  of  the  commnnit j  is  made 

CouHTiss  up  of  the  wealth  of  indiTiduals,  why  dioold  so  much  of  the  national 

^^^      '  means  be  thrown  away  f    Why  shoold  the  defendants  be  poniahed 

LoHDox  AHD  for  undertaking  a  work  **  of  great  public  benefit,**  as  their  Act  recites  f 

somebody's  pocket,  than  throw  it  away  as  is  here  proposed. 

Arguing,  therefore,  a  priori^  I  should  not  doubt  that  the  defendants 
were  in  the  right.  But  our  tadt  is  not  to  speculate,  but  to  interpret 
the  written  law,  and  the  only  use  of  considering  what  ought  to  he 
the  law  is  to  assist  us  in  interpreting  what  it  is,  when  its  words  are 
doubtful.  Now  the  question  arises  on  the  8  Vict.  e.  18,  sections  9S 
and  94,  iHiich  are  introduced  with  these  words,  *^  And  with  respect 
to  small  portions  of  intersected  land,  be  it  enacted  as  follows.**  The 
first  of  these  two  sections  provides  that  where  a  piece  of  land  not  in 
a  town  or  built  on,  and  less  than  half  an  acre,  is  separated  and  cannot 
be  oouTeniently  added  to  other  property  of  the  same  owner,  the  Coaa- 
pai^  shall  be  compelled  to  buy  it.  This  clause  is  entirely  for  the 
benefit  of  the  landowner,  giving  him  a  right  to  compel  the  purchase 
of  a  small  piece  of  land  which  could  not  be  conTeniently  thrown 
into  any  other  property  of  his,  and  it  was  reasonable  to  restrain 
his  power  of  compelling  such  purchases  to  land  not  in  a  town 
or  built  on,  because  otherwise  there  would  be  a  power  of  com- 
pelUng  the  promoters  of  such  undertakings  to  buy  properties  of 
large  value,  without  any  sufficient  reason  for  the  same.  For,  by  sec- 
tion 92,  no  one  is  bound  to  sell  part  of  a  house  or  building,  and  where 
a  whole  house  or  building  is  left,  or  any  number  of  them,  then  the 
promoters  are  bound  to  make  communications,  so  that  in  a  town  or 
land  built  on,  there  never  can  be  the  inconvenience  to  the  landowner 
of  his  being  left  with  part  of  a  house,  or  with  a  house  inaooessiUe ; 
and  a  single  house  is  as  capable  of  useful  occupation  as  one  of  a  row 
of  twenty ;  but  a  detached  half  acre  of  land  is  not  so  c^mUc  of  pro* 
fiUble  occupation  as  if  it  formed  part  of  a  larger  piece.  There  is 
therefore  a  reason  for  making  the  promoters  buy  small  pieces  of  land 
not  built  on — ^none  for  making  them  buy  such  pieces  built  on,  but 
reasons  why  they  should  not  be  bound  to  do  so. 

Section  94  is  entirely  different  in  its  object.  It  enacts  that  where 
a  piece  of  land  less  than  half  an  acre,  or  of  less  value  than  the  ezpenoe 
of  making  a  communication,  is  cut  off,  and  the  owner  has  no  adjoining 
land,  then  the  promoters,  if  required  to  make  the  communication,  may 


MICHAELMAS  VACATION^  21   VICT.  651 

purchase  the  land.    This  is  for  the  benefit  of  the  promoters*  and  the        1867, 

general  object  I  hare  already  mentioned,  Yia.»  that  while  on  the  one       v^^v^»/ 

hand  it  would  be  inoonTenient  to  the  landowner  to  hare  any  land,  MAaaTAon 

mnch  or  little,  on  one  side  of  the  railway,  without  oommnnications  EASTraii 

with  land  on  the  other,  it  would,  on  the  other  hand,  be  a  waste      Ck>uHTiK8 

KailwatCo. 
to  compel  the  making  of  communications  where  the  land  to  be  com-  akd 

municated  with  was  not  worth  the  expenoe  of  the  conunnnicataon.  ^in>oir  axd 
Now,  whj  is  not  this  applicable  to  land  in  a  town,  or  built  on  f  Why  Bailwat  Co. 
should  there  be  a  waste  and  loss  in  respect  of  such  lands  which  are 
aToided  as  to  others  ?  It  is  said  there  is  no  one  can  tell  the  value  of 
land  in  a  town,  it  may,  in  a  few  years,  be  tenibld  its  present  ralue. 
The  answer  is,  a  thing  is  worth  what  it  will  fetch,  and  no  more.  It 
may  be  unfortunate,  but  the  kgislaiion  on  this  matter  is  necessarily 
of  the  hardest  and  most  unromantic  and  unspeculaUTe  character. 
The  legislature  can  only  provide  for  a  present  money  compensation 
ibr  the  present  money  value  of  the  land  if  brought  into  the  market, 
(with  the  qualification  I  shall  presently  mention)  and  of  that  value 
the  future  prospects  of  the  land  are  a  part.  It  matters  not  that  the 
owner  takes  a  more  sanguine  view ;  he  gets  no  greater  pricey  any 
more  than  he  would  because  his  ancestors  had  lived  there  ^00  years, 
or  because,  for  any  other  reason,  he  put  a  fancy  value  on  it.  But  it  is 
said  that  if  land  built  on  in  a  town  is  within  section  M,  the  promoters 
might  buy  half  an  aere  covered  with  houses;  there  are  not  many  such 
half  acres  belonging  to  one  owner,  but  if  there  were,  I  see  no  difficulty, 
as  it  is  a  power  which  will  never  be  exercised,  and  therefore  may  be 
safely  given.  The  promoters  always  pay  more  than  the  worth  of  the 
land.  I  do  not  mean  owing  to  the  unfairness  of  juries,  because  the 
statutes  must  be  construed  on  the  supposition  that  they  do  their  duty, 
but  the  pitNnoters  properly  pay  more  than  the  value.  The  value  is 
what  they  could  sell  it  for  to  a  willing  purchaser  buying  of  a  willing 
seller ;  but  they  buy  of  an  unwilling  seller,  who  slways  receives,  and 
properly,  a  compensation  for  the  compulsory  sale.  Surveyors  oom« 
monly  put  this  at  20  per  cent.,  and  a  committee  of  the  House  of  Lords 
has  recommended  50  per  cent.  It  certainly  always  ought  to  be,  and 
always  is,  something,  because  an  unwilling  seller  does  not  get  a  com- 
pensation in  the  market  price,  any  more  than  a  man  who  had  just 
bought  a  horse  for  502.,  because  he  preferred  the  horse  to  the  502., 
would  get  compensation,  if  that  horse  were  taken  from  him  and  502. 
given  to  him.  The  promoters  therefore  always  give  more  for  land 
than  they  can  get  for  it,  consequently  never  buy  more  of  it  than  they 
can  help.  The  reason  of  section  94  then  applies  to  land  in  a  town  and 
land  built  on,  and  there  b  no  reason  why  it  should  not  comprehend 
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-toKiT         s^>ch  lands.    Moreorer,  H  seems  to  me,  tlie  words  of  tlie  stetate  are 
in  aooordance  with  what  I  consider  the  reason  and  object  of  it. 
Section  94,  standing  alone,  is  onqnalified,  and  iqpplies  to  all  lands,  and 
I  think  it  must  be  read  as  thovgh  introduced  hj  the  words,  **  And 
CouHnxs      with  respect  to  small  portions  of  intersected  lands  be  it  enacted  as 
^^^AMD  follows.**    The  customary  mode  of  introducing  a  separate  head  of 

LovnoH  AVD  enactment  at  the  beginning  of  a  section  is  to  say,  **And  be  it  enacted;** 
Ujt^'^^^^  this  may  be  seen  in  the  other  statutes  of  the  same  year,  and  in  this 
statute  itself,  where  miscellaneous  clauses  occur  as  at  sections  138, 
184, 135,  and  others ;  and  though  in  the  statute  where  there  is  a  series 
of  clauses  on  one  subject  there  is  a  general  heading,  still  those  words, 
''and  be  it  enacted,"  are  to  be  read  as  introducing  each  secdoa, 
otherwise  there  are  not  the  customary  words  of  enactment,  and  sec- 
tion 94  states  as  a  fact,  and  affirms,  not  enacts,  that  the  promoters 
may  buy,  &c.  But  if  so,  then  each  section  is  *'  enacted,**  **  with 
respect  to  small  portions  of  intersected  lands**  generally  and  without 
exception,  and  the  word  ''such,"  in  section  94,  refers  to  all  such  land. 
It  is  said,  the  word  ''such**  means  "not  so  situate.**  If  so,  the  word 
is  wrongly  used,  as  "such"  means  "of  that  kind,  or  the  like  kind,** 
"  the  same,"  "  that  comprehended  under  the  term  premised,**  (John- 
son's Dictionary)  and  not  the  situation  of  the  thing  spoken  of.  It  is 
said,  on  the  other  hand,  that  if  it  means  "intersected,"  it  u  tanto- 
logons,  for  then  the  enactment  would  be,  "  and  with  r^;ard  to  inter- 
sected land,  be  it  enacted  if  any  mtersected  land.*'  If  so^  at  the 
outside,  that  is  only  inelegant,  while  the  other  use  of  the  word  is 
inaccurate.  But  the  objection  is  unfounded;  the  expression  would  be 
tautologous  if  the  words  were  so  placed,  but  they  are  not.  The  same 
reasoning  would  shew,  that  "such**  is  always  needless.  On  these 
grounds,  I  think  that  the  reason  and  language  of  the  statute  are  alike 
in  the  defendants*  faTour,  and  accordingly,  and  on  the  authority  of 
FaOs  T.  The  Belfoitand  BaOymena  Roaboay  Company  (11  Irish  Law 
Rep.  184),  I  am  of  opinion  the  defendants  are  entitled  to  ji 
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IN  THE  EXCHEQUER  CHAMBEEL 
{Error  from  the  Court  of  Exchequer.) 

MuGOLBTON  V.  JosKPK  Basnett  and  Another.  N69.76. 

In  this  case  (reported,  1  H.  &  N.  282),  the  Court  of  In  ijeetmeot 

^     .  ,  for  oopjhold 

J:^coequer  having  f^ven  judgment  for  the  defendant,  the  premism, 

I  •     .^M        m  tbo  plinitiff 

plaintin  took  proceedings  in  error  thereon,  and  the  case  claimed  m 

was  argued  (a)  in  Hilary  Vacation  1857.  KS^h*^ 

Eoffliihof 
E.  M.,  who 

MundeU,  for  the  plaintiff.— There  are  three  grounds  upon  ^^J^J^m^* 

which  the  plaintiff  is  entitled  to  retain  the  verdict  entered  |^^;,^JJ° 

for  him. — First,  he  is  heir  according  to  the  custom  to  the  ?•  M.  in  1 812, 

^  the  premifcs 

jnarehaser^  upon  the  death  of  the  person  last  entitled,  within  deioended  to 

,  his  tiro  infant 

the  meaning  of  the  Inheritance  Act,  3  &  4  Wm.  4,  c.  106,  grand-dangh- 

SL  2.     Secondly,  the  plaintiff  is  entitled  to  recover  as  cus-  ptfomenT 

tomazy  heir  upon  fiiilure  of  issue  in  the  person  last  entitled.  ^^  annumrM 

Thirdly,  there  was  evidence  of  the  existence  of  a  custom,  JJ^^i^^ 

whereby  the  youngest  nearest  male  kinsman,  ad  infinitum^  ^"i^  V  ^ 


entitled  to  inherit — The  first  point  depends  on  the  183(^  married 

*^  *"  the  defendant. 

construction  of  the  2nd  section  of  The  Inheritance  Act,  She  died  in 

1838,  leaving 
one  son,  to 
whoa  the  premiaei  descended,  and  who  died  in  1 854,  without  isine,  and  was  the  person  last  seised. 
It  was  prmred  that  lands  in  the  manor  descended  lineally  te  the  youngest  son  of  the  p|eraon  last 
seised,  ad  infinitnm,  and  if  no  son  to  the  daughters  as  co-parceners ;  if  no  lineal  heirs,  to  the 
^onngett  brother  of  the  person  last  seised,  and  to  the  youngest  of  sudi  youngest  brother;  and 
if  the  youngest  brother  died  without  issue,  to  the  next  youngest  brother ;  and  if  no  brother  then 
among  the  sisters  as  parcenen.  There  was  also  an  entry  of  descent  and  admission  of  the 
youngest  son  of  an  uncle,  and  of  the  voungest  sons  respectiTely  of  two  sisters,  heirs  of  the 
person  last  seised.  The  plaintiff  was  the  Toungest  son  or  the  youngest  brother  of  E.  IL  the 
purchaser — ITeU;  in  the  Exchequer  Chamoer  (affirming  the  judgment  of  the  Court  of  Ex- 
chequer), that  the  custom  did  not  extend  to  so  remote  a  collateral  relation  as  the  plaintiff: 
Per  Cciiridgt^  J.,  Wigkimant  J.,  CnMtwdl,  J.,  Crvmpitm,  J.  {Coekbumt  C.  J.,  ErU,  J.,  and 
WmUmut  J.>  dissentientibus.)— Also  that  the  Inheritance  Act,  3  &  4  Wm.  4,  e.  106,  s.  2,  did 
not  aflect  the  custom  of  descent  in  the  manor. 

(a)  Feb.  6     Before  Coehbum,      CreuweU^  J.,  ErU,  J.,  WiOiami, 
'      C.  J.,  CoUrUlge,  J^  WightmoM,  J.,      J.,  and  CrompUm^  J. 
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1857.        3  &  4  Wm.  4.  c  106.     Edward  MuggletoD,  who  died  in 
Vj^w-*^      1812,  intestate,  was  the  purchaser  for  value  of  the  land  in 
9'  question,  and  from  him  to  Brian  fiamett  (the  son  of  the 

defendant  and  the  person  upon  whose  death  these  pro- 
ceedings originated)  there  was  a  series  of  descents  or 
heirships :  the  question  therefore  arises,  what  effect,  if  any, 
has  the  statute  in  designating  the  praposiius  in  the  table 
of  descent,  upon  failure  of  heirs  in  the  descending  line 
from  the  person  last  seized?  The  words  of  the  second 
section  are,  **  that  in  every  case  the  descent  shall  be  traced 
from  the  purchaser;"  and  by  the  interpretation  clause 
the  words  'Mescent"  and  ''purchaser*'  have  an  artificial 
meaning:  ''descent"  means  the  title  to  inherit  land  by 
reason  of  consanguinity,  as  well  where  the  heir  shall  be 
an  ancestor  or  collateral  relation,  as  where  he  shall  be 
child  or  issue;  and  "purchaser"  means  the  person  who 
last  acquired  the  land  otherwise  than .  by  descent  or 
escheat,  and  certain  other  modes'  there  specified,  not 
material  to  this  question.  The  latter  part  of  the  aectaon 
points  out  who  shall  be  deemed  presumptively  to  be  the 
purchaser,  viz.,  that  in  every  case  the  person  last  entitled 
shall  be  deemed  such,  until  the  contrary,  or  rather  that  he 
took  as  heir,  is  shewn ;  and  so  toties  quoties.  Before  the 
passing  of  this  Act,  descent  was  always  traced  fixmi  the 
person  last  seised.  The  maxim  "seisina  facit  stipitem" 
(which  seems  to  have  been  introduced  into  the  English 
law  as  early  as  the  time  of  Bracton),  had  universal  applica- 
tion in  designating  the  propositus.  Prim&  &cie  the  heirs 
general  of  the  person  last  seised  were  entitled  to  inherit, 
upon  the  assumption  that  all  were  of  the  blood  of  the 
purchaser ;  but  if  it  could  be  shewn  affirmatively  by  evi- 
dence that  any  branch  of  ancestors,  either  in  the  male  or 
female  line,  were  not  of  the  blood  of  the  purchaser,  then 
such  line  was  for  ever  excluded  from   the   soccesdoD* 
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There  were  ditBcolties  in  proving  a  seisin  either  in  law 
or  in  fiict ;  and  the  object  of  the  legislatnre  was  to  establish 
one  umfimn  rule,  whereby  the  blood  of  the  purchaser 
shonld  in  all  cases  be  preferred,  by  ascertaining  upon  a 
definite  piinciple  who  the  purchaser  was,  and,  in  so  doin^ 
the  maxim  <<seisina  fadt  stipitem"  has  been  virtually 
abolished:  Sogden's  Vend.  &  Puich.  p.  555,  11th  edit; 
Shelfoid  Real  Ph>pb  Stat  408 ;  Stephen's  Comm.  vol.  1, 
^  397,  4tb  ed.  Indeed,  the  laat  named  author  enunciates 
the  following  as  the  first  canon  of  descent:  '<In  every  case 
the  descent  shall  be  traced  from  the  purchaser,"  and  this 
by  way  ef  substitution  for  the  first  canon  of  Blackstone : 
Black.  Com.  vol  2,  p.  208.  Is,  then,  the  direction  of 
the  statute  obligatory?  If  so,  supposing  this  was  a  descent 
at  common  law  of  lands  in  socage,  there  could  be  no 
doubt  that  the  heir  to  be  sought  would  be  the  heir  of 
Edward  Mo^letoo,  the  purchaser,  who  died  in  1812: 
and  if  that  be  not  so^  and  if  under  the  fifth  section  of  the 
Act,  the  heir  of  Bryan  Bamett,  the  person  last  seixed  is  to 
be  sought  for,  then  the  defendant,  being  his  fioher,  is 
entitled  as  the  heir  of  his  son.  [Hayes^  Seijt,  stated  that 
he  did  not  claim  for  the  defendant  as  heir  in  any  case,  but 
that  the  descendants  of  the  elder  brother  of  the  plaintiff's 
fether  were  the  heirs.]  Assuming  this  to  be  so  as  regards 
lands  in  socage,  is  there  any  difierence  with  respect  to 
copyhold  lands  of  Borough  English  tenure  ?  By  the  In- 
heritance Act,  *^  descent*'  means  the  title  to  inherit  lands. 
**Title,''  in  its  largest  sense,  is  thus  defined  by  Lord 
Coke  (a),  ^Titulos  est  justa  causa  possidendi  id  quod 
nostrum  est**  Johnson,  in  his  Dictionary,  defines  it  as 
**  a  claim  of  right"  **  To  inherit"  is  to  take  as  heir;  and, 
by  the  interpretation  clause  of  the  Act,  the  term  '*  land"  ex- 
tends to  all  hereditaments,  whether  corporeal  or  incorporeal, 

(a)  Co.  Litt  345,  b. 

VOL.  II. — N.  8.  XX  Exen. 
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and  whether  freehold  or  copyhold,  or  of  any  other  tenure, 
and  whether  descendible  according  to  the  common  law, 
Baenktt      ^'  according  to  the  custom  of  gavelkind  or  borough  Eng- 
lish, or  any  other  custom.'^    The  rule,  therefore,  is  equally 
applicable  to  copyhold  lands,  held  either  in  borough  Eng- 
lish or  under  any  other  custom.     Then,  upon  the  custom  as 
found,  the  plaintiff  is  the  customary  heir  of  the  purchaser, 
being  the  youngest  son  of  his  youngest  brother ;  the  Act 
having  substituted  the  purchaser,  as  the  propositus,  for  the 
person  last  seized.     But  it  will  be  argued  that  the  custom 
is  to  be  construed  strictly;   and  the  custom  says,  ''heir 
of  the  person  last  seized.**    The  same  objection  was  taken, 
arguendo,  in  Clements  y.  Scudatnore  {a\  and  disposed  of 
by  Holt,  C.  J. :   moreover^  seisin  was  never  an  int^ral 
part  of  the  custom,  but  was  introduced  into  copyholds  by 
analogy  to  the  general  law :  Reeve's  Hist  of  English  Law, 
Vol.  3,  pp.  158,  312.     The  only  cases  on  this  section  of 
the  statute  are  nisi  prius  decisions.     In  Doe  d.  Blaekbwm 
V.  Blackburn  {b\  which  was  tried  at  York,  in  1836,  before 
Parke,  B.,  lands  had  been  purchased  by  a  bastard ;  and  his 
son,  upon  the  father's  death,  entered  as  heir  and  died 
without  issue :  the  question  was  whether  the  lessor  of  the 
plaintiff,  who  was  his  heir  ex  parte  matema,  was  entitled 
to  recover  against  the  person  in  possession,  or  whether  the 
descent,  being  traced  from  the  purchaser,  the  father,  who 
was  illegitimate,  there  was  an  escheat     The  learned  Judge 
said,  that  there  was  no  getting  over  the  language  of  the 
2nd  section  of  the   Inheritance  Act,  though    the    case 
could    hardly  have  been  contemplated    by  the  fnuners 
of  that  Act.      The  reporter  indeed  says,  in  a  note  (c), 
that  there  would  have  been  an  escheat  at  common  law : 
that  may  be  so,  but  this  case  is  approved  of  by  Lord  Si. 
Leonards^  Sug.  Vend.  &  Purch.  p.  551.  11th  ed      The 

(a)  1  P.  Wms.  63.  (b)  1  Moo.  &  Rob.  647. 

(c)  P.  649. 
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difficulty  which  arises  in  this  case,  upon  the  construction       1857. 
and  application  of  the  2nd  section  of  the  Inheritance  Act,    ii^'j^n 
has  its  origin  in  an  alteration  of  the  bill  in  its  passage  *• 

through  the  I^slature.  As  the  bill  originally  stood,  descent 
was  to  be  traced  in  all  cases  from  the  person  last  entitled 
whether  seised  or  not :  Sug.  Vend.  &  Purch.  p.  555, 1 1  th  ed. ; 
but  the  2nd  section  was  introduced  by  way  of  substitution, 
in  the  House  of  Lords.  One  of  its  consequences  is  to  create 
a  difficulty  as  to  the  rights  of  the  descendants  of  heirs  of 
parceners  who  succeeded  as  heirs  to  such  parceners :  did  such 
heirs  take  the  parcener's  entire  share  or  only  an  aliquot  part 
of  it  with  the  other  parceners  as  heirs  of  the  purchaser  ? 
Before  the  case  of  Cooper  v.  France  (a)  the  latter  opinion 
prevailed  among  conveyancers :  By  thw.  and  Jarm.  Conv. 
by  Sweet,  voL  1,  pp.  139, 140 ;  but  in  Cooper  v.  France^  which 
was  a  suit  for  a  partition  between  the  sons  of  two  parceners, 
who  were  heirs  of  their  &ther,  ShadtoeU,  V.  C,  held  that 
the  sons  took  moieties,  each  taking  their  mothei^s  shares 
respectively.  This  decision  proceeded  chiefly  on  the  ground 
that  in  that  case  there  was  no  necessity,  as  contemplated 
by  the  latter  part  of  the  section,  to  carry  back  the  pedigree 
to  the  grandfiither,  the  purchaser.  Thb  case  has  been 
since  followed ;  but,  even  if  good  law,  it  is  distinguishable 
from  the  present  and  has  no  bearing  upon  the  argument, 
since  here  the  circumstances  require  the  pedigree  to  be 
carried  back  to  the  purchaser,  or  rather  to  his  fiither,  as  the 
nearest  common  ancestor.  Cooper  v.  France  relates  to  the 
rights  of  the  descendants  of  those  last  entitled,  the  present 
case  to  the  rights  of  collaterals  of  a  given  common  ancestor. 
Paterson  v.  iSUs  (b)  may  be  relied  on  by  the  other  side, 
but  that  case  depended  upon  events  happening  before  the 
3  &  4  Wm.  4,  c.  106,  was  in  operation.  That  statute  had 
for  its  object  the  establishing  one  uniform  rule  of  descent, 
(a)  19  L.  J.  Chan.  did.  (h)  19  L.  J.  Chan.  810. 

zx2 
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1857.        and  that  can  only  be  done  by  making  the  pufchaser,  wben 
IfuoGLRox    ^^Bceriained  as  directed  by  the  latter  part  of  the  2nd  section, 
the  propositus  in  every  case  without  exception. 

Secondly. — ^The  plaintiff  is  entitled  to  recover  as  customary 
heir  upon  failure  of  descendants  of  the  persons  last  entitled ; 
because,  whenever  upon  failure  of  issue  in  any  given  line  it 
becomes  necessary  to  resort  to  a  common  ancestor,  however 
remote,  the  heir  of  the  common  ancestor  must  of  necessity 
be  also  the  next  kinsman,  and  so  heir  to  the  person  upon 
whose  death  the  descent  was  cast  [Cockbum,  C.  J. — 
And  that  is  a  convertible  proposition].  The  only  excep- 
tion is  that  of  the  half  blood,  which  does  not  a[^Iy  here. 
In  this  case,  in  order  to  find  the  nearest  collateral  kins- 
man, it  is  necessary  to  ascend  to  the  father  of  Edward 
Muggleton,  who  died  intestate  in  1812,  He  is  the  first 
common  ancestor,  and  in  the  descending  line  there  is  Peter 
Muggleton,  the  youngest  brother  of  the  intestate  and  father 
of  the  plaintiff,  who  is  his  youngest  son.  The  truth  or 
falsity  of  this  general  proposition  depends  upon  the  following 
passage  in  Blackstone's  Comm.  vol.  2,  p.  223,  and  the 
authorities  there  cited: — ^^This,  then,  is  the  great  and 
general  principle  upon  which  the  law  of  collateral  inheri- 
tances depends;  that  upon  &ilnre  of  issue  in  the  last 
proprietor,  the  estate  shall  descend  to  the  blood  of  the  first 
purchaser;  or  that  it  shall  result  back  to  the  heirs  of  the 
body  of  that  ancestor  fit>m  whom  it  either  really  has,  or  is 
supposed  by  fiction  of  law  to  have  originally  descended; 
according  to  the  rule  laid  down  in  the  Tear  Books  (d% 
Fitzherbert  (&),  Brook  (c)  and  Hale  (d),  'that  he  who 
would  have  been  heir  to  the  &ther  of  the  deceased' 
(and  of  course  to  the  mother  or  any  other  real  or  sup- 
posed purchasing  ancestor),  <  shall  also  be  heir  to  the 
son;'  a  maxim  that  will  hold  universally,  except  in  the 

(a)  M.  12  Edw.  4,  14.  (6)  Abr.  tit  Desoeni,  2. 

(c)  Abr.  tit.  Descent,  38.  (d)  H.  C.  L.  243. 
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case  of  a  biodier  or  sister  of  the  half  blood,  which  exception       1867. 
(as  we  shall  see  hereafter)  depends   upon  very  special    ij^^^J^, 
grounds.'*   Now  if  this  proposition,  as  applied  to  descents  at     ^^^' 
common  law,  is  universally  true,  the  principle  involved  is 
applicable  mutatis  mutandis  to  descents  in  the  nature  of 
borough  English.     Clements  v.  Scudamare  (a)  is  an  autho- 
rity in  point    There,  when  it  was  ascertained  that  the 
youngest  son  took  as  heir,  the  right  of  the  daughter  by 
representation  was  held  to  attach  by  analogy.     There  is  no 
doabt  that  if  Edward  Muggleton  had  died  without  issue, 
the  plaintiff  would  have  taken  as  heir  to  his  grandfather, 
and  also  as  heir  to  his  uncle  Edward  Muggleton,  because 
the  custom  is  found  to  this  extent,  that  the  youngest  son  of 
the  youngest  brother  inherits.     Does  it  then  make  any 
difference  that  he  left  issue  ?    If  he  had  left  only  a  son, 
who  died  seised,  upon  his  death  the  plaintiff  would  have 
been  entitled  as  heir.     If,  then,  because  the  heirship  is 
carried   two  steps  further  in   the  descending  line,  upon 
resorting  to  the  same  common  ancestor  a  different  rule  is 
to  prevail,  this  anomaly  will  follow,  that  upon  matter  sub. 
sequent,  and  so  resorting  back,  the  elder  house  and  not  the 
younger  prevails ;  and  while  the  estate  having  either  actually 
or  by  fiction  of  law  been  assumed  to  pass  through   the 
grandfather,  in  the  one  case  the  customary  heir  would  take, 
and  in  the  other  the  common  law  heir,  which  is  an  absur* 
dity,  and  in  contradiction  of  the  principle  applicable  to  the 
law  of  inheritances  generally,  and  also  by  parity  of  reason- 
ing to  the  principle  applicable  to  inheritances  in  borough 
English. — On  this  point  he  referred  to  Doe  d.  Parker  y, 
Thomas  (b). 

Thirdly. — There  was  evidence  of  the  existence  of  a  custom 
whereby  the  youngest  nearest  male  kinsman,  ad  infinitum, 
was  entitled  to  inherit — On  this  point  the  argument  was  in 

(a)  1  P.  Wms.  63.  (b)  3  Man.  &  G.  815. 
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1857.       substance  the  same  as  that  in  tbe  Court  below.    In  addi- 
tion to  tbe  aotborities  there  cited,  lefinenoe  was  made  to 
'•'  Seere's  Hist.  Eng.  Law,  voL  3,  pp.  158,  312;  Lamboid's 

Ardiaionomia,  foL  167,  s.  36;  Qodfreg  ▼•  BuBoAifi). 

Heyes^  Serjt.,  fcnr  tbe  defendant— lust,  the  2nd  section 
of  tbe  Inheritance  Act,  was  never  intended  to  alter  the 
law  in  cases  which  were  i^n  before  it  passed,  bnt  only 
to  lay  down  mles  for  tracing  the  descent  in  cases  where 
any  doubt  existed :  Cooper  ^i.  France  (b).  The  rule  **  that  in 
every  case  the  descent  shall  be  traced  from  the  purdiaser,"* 
is  merely  aflBrmative  of  the  coomion  law.  No  collatonl 
heir  could  ever  inherit  unless  he  daimed  through  the 
common  ancestor.  In  Ca  Litt.  12a  it  is  said: — ''And 
note  it  is  an  old  and  true  maxim  in  law,  that  none  shall 
inherit  any  lands  as  heir,  but  only  tbe  blood  of  the  fint 
purchaser,  for  refert  a  quojlat  perqtdsihtm.*'  With  respect 
to  the  case  of  Doe.  d.  Blackburn  v.  Blackburn  (c),  it  is  enough 
to  say  that  the  same  consequence  would  have  followed  under 
the  old  law  of  inheritance.  It  results  from  the  rule  thus 
stated  by  Littleton,  Sect.  4, —  ^  And  in  case  where  the  son 
purchaseth  land  in  fee  simple,  and  dies  without  issue,  they 
of  his  blood  on  the  father's  side  shall  inherit  as  heirs  to 
him  before  any  of  the  blood  on  the  mother's  side :  bnt 
if  he  hath  no  heir  on  the  part  of  his  father,  then  the  land 
shall  descend  to  the  heirs  on  the  part  of  tbe  mother.** 
,  .  .  .  '^  And,  if  he  hath  no  heir  on  the  part  of  the 
mother,  then  the  lord  of  whom  the  land  is  holden,  shall 
have  the  land  by  escbeate.*  The  Inheritance  Act  simply 
adopts  the  great  and  general  principle  upon  which  the  law 
of  collateral  inheritances  depends;  that,  upon  failure  of 
issue  in  the  last  proprietor,  the  estate  shall  descend  to  the 

(a)  1  BoL  Abr.  623,  pi.  3.  (6)  19  L.  J.  Chan.  318. 

(c)  1  Moo.  k  Rob.  547, 
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blood  of  the  first  purchaser;  or  that  it  shall  result  back 
to  the  heirs  of  the  body  of  that  ancestor  firom  whom  it  either 
really  has,  or  is  supposed  by  fiction  of  law  to  have  originally 
descended :"  2  Black.  Com.  223.  The  plaintifi^s  construc- 
tion of  the  Act  would  alter  the  tenure  of  the  copyhold. 
But  there  is  nothing  in  the  Act  to  afiect  a  custom  that 
the  youngest  son  or  youngest  brother  of  the  person  last 
seised  shall  inherit  If,  in  tracing  the  descent,  a  fiither  is 
to  be  substituted  for  the  person  last  seised,^  the  brother  of 
the  latter  would  be  passed  over. 

He  then  aigued  that  the  second  point  was  involved  in  the 
first  and  third,  and  that  there  was  no  evidence  of  a  custom 
that  so  remote  a  collateral  relation  as  the  plaintiff  should 
inherit — The  argument  on  the  last  point  was  in  substance 
the  same  as  in  the  Court  below.  The  following  additional 
authorities  were  cited:  Littleton,  sect  211;  Scriven  on 
Copyholds,  29,  4th  ed. ;  Watkins  on  Copyholds,  vol.  2, 
p.  60. 

Mundell  replied. 

Cur.  adv,  vult 

The  learned  Judges  having  differed  in  opinion,  now 
delivered  their  judgments  seriatim. 

Crompton,  J. — I  entirely  concur  in  the  judgment  of 
my  brother  Wightman,  which  I  have  just  read  (a).  The 
authorities  seem  to  me  to  establish  the  rule,  that  proof  of  a 
custom  of  descent,  contrary  to  the  course  of  the  common 
law,  prevailing  in  a  nearer  degree  of  consanguinity  is  no 
proof  of  such  custom  extending  to  a  more  remote  degree. 
I  am  unwilling  to  disturb  a  rule  of  law  which,  as  I  under- 
stand the  authorities,  must,  I  think,  be  taken  to  have 
regulated  the  descent  of  copyhold  ^property  for  more  than 
half  a  century. 

(a)  Wightman^  J.,  being  unavoidably  absent,  his  judgment  was  read 
by  Cromptim^  J. 
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I  cannot  think  that  the  Inheritance  Act,  which  gives 
a  new  mode  of  tracing  a  descent,  is  at  all  applicable  to 
the  question  as  to  the  extent  of  the  custom  of  a  manor. 
Assuming  that  the  custom  extended,  before  that  Act,  cmly 
to  parties  within  a  certain  degree  of  consanguinity  with 
the  deceased  ancestor,  it  seems  to  me  that  the  question 
still  is  whether  the  parties  are  within  the  given  degree  of 
consanguinity.  If  the  custom  is  found  applicable  by  reason 
of  the  parties  being  within  that  degree,  the  customary 
mode  of  descent  is  to  be  applied,  and  the  descent  traced 
according  to  the  directions  of  the  Inheritance  Act,  tracing 
each  step  according  to  the  custom.  If  the  parties  are  not 
within  the  degree  within  which  the  custom  is  applicable, 
the  directions  of  the  Inheritance  Act  are  to  be  followed 
in  tracing  the  descent,  and  that  descent  is  to  be  traced 
according  to  the  rule  of  the  common  law.  The  Inheritance 
Act  points  out  a  new  mode  of  tracing  the  descent,  but  does 
not  seem  to  me  to  have  the  effect  of  extending  the  opera- 
tion of  a  custom  of  descent  in  a  manor,  or  of  making  any 
alteration  as  to  the  cases  in  which  such  custom  is  to  be 
applicable.  I  think,  therefore,  that  the  judgment  of  the 
Court  below  was  correct  and  ought  to  be  affirmed. 

Williams,  J. — In  this  case  the  Judge  before  whom, 
without  a  jury,  the  trial  took  place,  came  to  the  conclusioD 
in  point  of  fact,  that  there  was  a  manorial  custom  of  descent, 
in  the  nature  of  borough  Englbh,  extending  to  all  colla- 
teral heirs,  and  the  only  question  is,  whether  there  was 
any  evidence  of  this.  I  am  of  opinion  that  there  was  some 
evidence.  Whether  my  learned  brother  came  to  a  right 
conclusion,  on  consideration  of  that  evidence,  it  is  not 
necessary  to  give  an  opinion.  But  I  do  not  mean,  by 
saying  this,  to  intimate  any  doubt  of  it. 

Unless  there  be  some  recognised  rule  of  law,  or  some 
binding  authority  to  the  contrary,  I  can  find  no  reason  why 
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the  instance  on  the  court  rolls  of  the  prevailance  of  this 
costom  of  descents  as  fiEnr  as  cousins  germaa  shoald  not 
fbmi&li  some  eridence  fixxn  which  it  may  be  inferred  that 
the  costom  extended  to  all  collaterals ;  which,  as  it  seems 
to  me,  mi^t  well  be  deemed  a  more  reasonable,  and  there- 
fore more  probable,  lex  loci  than  that  it  should  be  extended 
to  cousins  german  and  no  further. 

It  must  be  observed  that  in  this  case  no  custumary  was 
in  evidence,  nor  any  other  direct  proof  of  the  custom  given. 
Its  existence  and  extent  are  only  to  be  inferred  from  the 
entries  on  the  court  rolls.  Consequently  the  rule  of  law, 
that  customs  are  to  be  construed  strictly,  appears  inappli- 
cable ;  for  the  contention  on  the  part  of  the  plaintiff  is  not 
that  the  custom,  which  the  learned  Ju^e  has  found  to  exist, 
should  be  at  all  extended  in  its  application,  but  that  there 
was  some  evidence  for  his  consideration  of  its  existence  to 
the  requisite  extent 

It  was  contended,  however,  on  the  part  of  the  defendants, 
that  a  custom  of  this  nature  cannot  be  property  said  to 
exist  beyond  the  instances  in  which  it  can  be  shewn  to 
have  actually  prevailed  and  been  put  in  use.  And  cer- 
tainly Lord  Ccke  is  reported  to  have  so  laid  down  the  rule  in 
BatcHffe  and  ChaplMi  Case  (a),  and  this  dictum  was  cited 
and  relied  on  in  the  judgment  of  the  Court  of  King's  Bench 
in  Denn  v.  Spray  (&) ;  but  the  more  modem  authorities  are, 
I  think,  quite  irreconcilable  with  it  Thus,  it  was  held  in 
the  subsequent  case  of  Roe  v.  Parker  (c),  that  an  ancient 
presentment  by  a  homage  of  the  customs  of  a  manor  was 
suffident  evidence  as  to  a  descent,  though  no  instance  was 
adduced  of  any  person  having  taken  under  it  And  Lord 
Kenyan  said,  that  if  the  decision  of  Denn  v.  Spray  went  as 
far  as  to  determine  that  such  a  document  is  not  admissible 

(a)  4  Leon,  242.  (b)  I  T.  B.  466,  474. 

(c)  &  T.  R.  26. 
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in  evidence,  unless  instances  in  fiict  be  previously  proved  to 
warrant  the  introduction  of  it,  he  must  beg  leave  to  dissent 
from  it  And  Grase^  J.,  observed,  as  to  the  dictum  of  Lord 
Coke  in  Leonard^  that  it  must  be  remembered  there  are 
considerable  inaccuracies  in  the  report  of  that  case,  and  he 
thought  Lord  Coke  meant  to  comment  on  the  credit  which 
was  due  to  the  evidence  rather  than  its  admissibility.  Th» 
was  followed  by  Doe  v.  SUson  (a).  There  the  custom 
proved  by  particular  instances  was  that  the  eldest  sister, 
and  if  she  were  dead,  the  son  of  such  eldest  sister,  suc- 
ceeded. But  there  was  no  instance  of  any  descent  beyond 
that ;  and  the  question  in  the  cause  was  between  the  grand- 
son of  an  eldest  sister  and  the  sons  of  two  younger  sisters. 
But  one  witness  stated  the  reputation  to  be,  that  the  eldest 
sister  should  take,  and,  if  all  were  dead,  the  descendants  of 
the  eldest  sister.  The  Court  of  Queen's  Bench  hdd  in 
that  case,  that  upon  this  evidence  it  was  properly  left  to 
the  jury  to  determine  whether  the  grandson  of  the  eldest 
sister  was  entitled  to  the  whole,  although  there  was  no 
proof  of  such  extended  custom  having  been  put  in  use. 

The  present  case  in  itself  affords  an  example  of  the 
difficulty  of  applying  the  doctrine  that  the  custom  shall 
only  prevail  as  to  descents  of  which  instances  can  be 
proved.  For  if  the  contest  had  been  whether  the  custom 
extended  to  uncles,  it  must  have  been  held  that,  by  reason 
of  the  want  of  an  instance,  there  was  no  evidence  of  the 
custom  extending  so  far  as  them,  notwithstanding  .the 
instance  of  its  descending  further  in  the  case  of  their  sons. 
To  carry  this  illustration  a  step  further,  suppose  that  in  the 
present  case  there  had  been  on  the  rolls  a  further  instance 
of  this  kind  of  descent  in  the  case  of  the  children  of  a  first 
cousin,  would  it  not  be  more  reasonable  to  infer  that  the 
custom  extended  to  collaterals  generally,  than  to  suppose 

(a)  12  East,  62. 
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that  any  lex  lod  could  have  been  instituted  so  whimsical  as       i857. 
to  extend  to  first  cousins  once  removed,  and  yet  exclude    ^^^~*^ 
nudes  and  first  and  second  cousins?  *• 

It  may  be  further  observed  that  the  case  of  Deiui  v.  Spray 
was  decided  not  only  on  the  ground  that  the  custom  was 
not  shewn  to  extend  to  collaterals,  but  also  on  the  peculiar 
wording  of  the  custom  as  contained  in  the  custumary  of 
the  manor,  viz., — '<  Si  aSquis  tenens  htffus  manerii  Merit^*^ 
&&,  which  necessarily  excluded  nephews  and  nieces,  inas- 
much as  they  must  make  out  their  claim  or  pedigree  through 
their  fiither  or  mother,  who  never  was  a  tenant  of  the 
manor,  and,  consequently,  could  not  have  died  seised,  snd 
on  whom  therefore  the  custom  as  to  the  course  of  descent 
never  attached.  For  this  reason,  as  well  as  those  given 
by  my  brother  BramweU  in  his  judgment  in  the  Court  of 
Exchequer,  we  may  well  hold  that  Denn  v.  Spray  was 
rightly  decided,  without  overruling  the  decision  of  the 
learned  Judge  at  the  trial  of  the  present  case. 

For  these  reasons  I  am  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  should  be  reversed. 

Eble,  J. — In  this  case  the  question,  in  substance,  is, 
whether  there  was  evidence  fi*om  which  a  jury  could  infer 
that,  by  the  custom  of  the  manor,  the  youngest  in  each 
degree  of  collateral  male  heim  should  take  before  the  elder. 
The  Judge,  acting  for  a  jury,  did  make  that  inference. 

The  plaintiff  was  the  youngest  son  of  the  youngest 
brother  of  the  great  grandfiither  of  the  person  last  seized, 
related  therefore  to  him  in  the  sixth  degree,  according  to 
the  civil  law. 

Among  lineals  the  proof  was  clear,  that  the  youngest 
male  took  before  the  elder  universally;  among  collaterals, 
as  &r  as  the  entries  extended,  the  same  custom  prevailed, 
that  is,  it  was  clearly  proved  in  the  degree  of  brother,  and 
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beyond  that  degree  there  was  no  entry  of  an  elder  taking 
before  a  younger  in  the  same  degree;  and  there  was  an 
entry  shewing  the  custom  to  extend  to  the  fourth  degree, 
as  the  youngest  son  of  an  nncle  took  before  the  elder. 
Thb  appears  to  me  to  be  some  evidence  from  which  a  jury 
might  infer  that  the  custom  existed. 

For  the  plaintiff  it  was  contended,  that  a  custom  may  be 
presumed  to  have  originated  in  a  purpose,  and  that  a 
purpose  comprising  collaterals  to  the  fourth  degree  would 
probably  comprise  those  in  the  fifth  and  more  remote 
degrees.  That  although  the  presumption  is  in  ftvour  of 
the  common  law,  and  the  party  relying  on  a  custom  has  to 
bear  the  burthen  of  proof,  still  the  effect  of  focts  from  which 
an  inference  of  a  custom  is  to  be  made  is  the  same  in 
reasoning  as  the  effect  of  other  facts  offered  as  a  ground 
fix)m  which  another  inference  is  to  be  made,  and  evidence 
shewing  that  a  custom  to  prefer  the  younger  prevailed 
universally,  both  among  lineals  and  among  collaterals!,  as 
for  as  the  entries  extended,  would  raise  the  question  why 
the  preference  given  to  the  youngest  in  so  many  degrees 
should  be  withheld  from  the  small  number  of  degrees  that 
remain,  and  whether  the  absence  of  a  specific  entry  was  not 
the  result  of  the  accident,  that  so  remote  an  heir  had  not 
before  taken. 

The  defendants  relied  on  a  rule,  supposed  to  be  laid 
down  in  Detm  v.  Sprt^  (a),  that  a  custom  can  be  proved 
only  by  instances  of  usage  entered  on  the  Court  Rolls.  For 
this  rule  the  Court  relied  on  the  language  of  Lord  Coke  in 
RadcUffe  and  Chapliris  Case{b)i  that  the  party  maintain- 
ing the  custom  must  shew  precedents  on  the  Court  Bolls 
to  prove  the  usage,  and  that  it  had  been  put  in  ure;  and 
that  although  it  had  been  deemed  and  reputed  to  be  the 
true  custom,  yet  the  Court  could  not  pve  credit  to  the 

(a)  1  T.  R.  466.  (b)  4  Leon.  S42. 
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proof  by  witneflses*    But  this  rule  is  not  supported  by  the        1857. 

decision  cited  for  it   The  point  for  decision  in  RadeKffe  ami    ^^^^^ 

ChapKn*$  Case  was,  whether  a  new  trial  should  be  granted  v. 

Bajuixtt. 
on  the  ground  of  the  verdict  being  agiunst  the  evidence,  and 

as  there  were  conflicting  entries,  the  remarks  which  the 
Court  adopted  in  Detui  v.  Sjpmy  were  extra-judicial,  per- 
tinent only  to  an  observation  of  the  jury,  that  they  knew 
the  custom  by  reputation.  Moreover,  it  is  clear  that  the 
rule  so  adc^>ted  in  Dam  v.  i^oy  was  overruled  in  Doe  v. 
SissoH(a),  where  evidence  of  reputation  was  held  suflScient 
to  support  a  finding  by  the  jury,  that  the  custom  extended 
to  more  distant  degrees  than  could  be  found  entered  on 
the  Court  Bolls,  and  this  decision  in  Doe  v.  Sisson  was 
confirmed  and  acted  on  by  Lord  CoUingham  in  Loche  v. 
Cobnan  (i). 

Upon  this  review,  it  seems  to  me  that  there  was  some 
evidence  of  the  custom,  and  if  so^  the  finding  of  the  Judge 
is  conclusive,  and  the  ju^pnent  below  ought  to  be  reversed. 

Cbesbwell,  J. — In  this  case  it  appeared  that  there  was 
no  instance  of  a  descent  to  the  youngest  son  of  the 
youngest  preat  uncle,  nor  any  reputation  that  such  was 
the  customary  course  of  descent  Instances  of  entries  short 
of  that  were  proved,  extending  as  far  as  the  youngest  son 
of  the  youngest  uncle ;  and  the  question  to  be  decided  is 
whether  such  instances  were  evidence  of  the  existence  of 
the  more  extensive  custom  relied  upon  by  the  plaintiff  in 
this  case^    I  am  of  opinion  that  they  were  not 

I  take  the  meaning  of  the  word  ''  custom'*  in  this  case 
to  be  ''  practice  or  course  of  acting,*'  and,  if  that  be  so, 
then  a  custom  can  only  be  proved  by  evidence  of  such 
practice  or  course  of  acting  pursued  for  a  certain  length 
of  time ;  and  this  agrees  with  what  is  said  by  Lord  Coke, 
(a)  12  East,  62.  (b)  1  Uj\.  &  Cr.  423. 
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Ca  Litt  110,  b.  ''of  every  custom  there  are  two  essentisl 
partSy  viz., ''  time  and  usage.''  If  custom  means  as  I  have 
suggested,  ''course  of  acting,"  unless  such  acting  be  proved 
the  custom  cannot  be  established  And  if  it  be  admitted 
that  there  is  no  evidence  of  any  instance  in  which  an 
estate  has  descended  to  the  youngest  son  of  the  youngest 
great  uncle,  in  my  opinion  there  is  no  evidence  to  sustain 
the  allied  custom. 

Then  let  us  consider  whether  there  is  evidence  of  such 
descent  Are  the  facts  proved,  viz.,  descent  to  youngest 
son  of  youngest  brother,  to  youngest  son  of  youngest  unde, 
and  to  youngest  sons  respectively  of  two  co-parceners,  facts 
from  which  we  are  at  liberty  to  infer  that  estates  have  in 
this  manor  descended  to  the  youngest  son  of  the  youngest 
great  uncle  ?  The  fiu:t  is  not  proved  by  any  direct  evidence ; 
is  it  to  be  inferred  or  presumed  from  any  one  or  more 
other  facts  which  were  directly  proved  ?  A  presumption, 
as  has  been  well  said  by  Mr.  Starkie,  (Evid.  voL  3,  p.  927), 
"  may  be  defined  to  be  an  inference  as  to  the  existence  of 
one  fact  firom  the  existence  of  some  other  &ct,  founded 
upon  a  previous  experience  of  their  connection.  To  con- 
stitute such  a  presumption,  a  previous  experience  of  the 
connexion  between  the  known  and  inferred  ftcts  is  essen- 
tial, of  such  a  nature  that  as  soon  as  the  evidence  of  the 
one  is  established,  admitted,  or  assumed,  the  inference  as 
to  the  existence  of  the  other  immediately  arises,  independ- 
ently of  any  reasoning  on  the  subject"  What  inference  is 
there  in  this  case  of  any  connexion  between  the  &cts 
proved  and  the  £Eict  to  be  inferred?  But  a  dbtinction 
has  been  recognised  between  a  presumption  in  the  proper 
sense  of  the  word,  and  presumptive  or  circumstantial  evi- 
dence. Was  there  then  in  this  case  circumstantial  evidence 
of  lands  having  descended  as  contended  for ;  or,  in  other 
words,  were  there  such  facts  proved  as  to  descent,  that  the 
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ezisteuce  of  the  other  fact  in  controversy  may  be  rationally 
assumed  ?  In  Doe  v.  HUden  (a)  Lord  TenUrdm  on  this 
subject  says :  **  One  of  the  general  grounds  of  a  presump- 
tion is  the  existence  of  a  state  of  things  which  may  most 
reasonably  be  accounted  for  by  supposing  the  matter  pre- 
sumed.* Applying  this  dictum  to  the  ordinary  case  of  a 
chaige  of  burglary  and  theft : — evidence  is  ^ven  that  a  house 
was  broken  and  certain  goods  stolen:  the  party  accused 
is  proved  to  have  been  near  the  place  and  to  have  been 
shortly  afterwards  in  possession  of  the  stolen  property. 
That  state  of  things  is  most  reasonably  accounted  for  by 
presuming  that  he  committed  the  burglary  and  stole  them. 
But  how  is  the  special  course  of  descent  proved  between 
nearer  collaterals  most  reasonably  to  be  accounted  for  by 
presuming  a  similar  custom  between  the  more  remote? 
The  converse  would  fitll  within  Lord  TenierdetCi  rule. 
The  descent  of  the  youngest  son  of  a  youngest  son  may 
be  most  reasonably  accounted  for  by  presuming  a  course 
of  descent  to  the  youngest  son.  It  seems  to  me  then,  that 
the  facts  directly  proved  in  this  case  did  not  warrant  the 
presumption,  or,  in  other  words,  were  not  evidence  of 
the  existence  of  the  other  bud  necessary  to  be  established 
in  order  to  make  out  the  plainti6P's  right  to  recover.  This 
reasoning  is  supported  by  the  decision  of  the  Court  of 
King's  Bench  in  Denn  v.  Spray  (&),  which,  as  far  as  I 
know,  has  never  been  overruled,  and  which  must  be 
overruled  if  judgment  be  given  for  the  plaintiff  in  error. 

It  has  been  suggested  that  if  Denn  v.  Spray  be  taken  as 
a  decision  that  a  custom  can  only  be  proved  by  e^dence  of 
its  being  acted  upon,  it  was  overruled  in  Doe  v.  Sissan  {c). 
In  that  case  an  estate  was  claimed  by  the  grandson  of  an 
eldest  rister  of  the  person  last  seised.    Entries  on  the 

(a)  2  B.  &  Aid.  791,  (ft)  I  T.  R.  466. 

(c)  12  East,  62. 
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1857.  court  nXk  proved  that  copyholds  descended  to  an  eldest 
•u^v-*-^  sister  to  the  ezcbsion  of  younger  sisters^  and  the  son  of  an 
V-  eldest  sister  inherited  to  the  exdoson  of  the  duldren  of 

younger  sisters.  And  evidence  vrsB  given  that  the  repuU- 
tion  of  the  custom  was,  that  the  more  remote  desoendsots 
of  the  eldest  sister  took.  This  evidence  was  objected  to; 
hot  the  Conrt  held  that  it  was  rightly  admitted.  I  quite 
agree  in  that  opinion;  but  what  was  the  repatadon? 
That  a  certain  custom,  (Mr  as  I  explain  it,  course  of  acting 
existed  in  the  manor.  The  reputation  was  therefore 
evidence^  perhaps  not  very  cogent,  but  still  evidence  of 
the  fiict  of  lands  having  descended  in  that  manner.  It  was 
therefore  evidence  of  an  act  done,  and  in  perfect  accordance 
with  Dam  v.  Spmy.  Having  therefore  a  dedskm  pro- 
nounced nearly  a  century  since,  and  never  ov^mled,  aa  a 
guide,  and  thinking  it  founded  on  sound  reascNung  as  to 
the  nature  of  the  evidence  necessaiy  to  prove  a  cuatom,  I 
am  contented  to  be  now  bound  by  it,  and  hold  that  the 
judgment  of  the  Court  below  ought  to  be  aflnmed. 

The  statute  3  &  4  Wnu  4,  c.  106,  s.  2,  hai  no  effect  on 
this  question.  Bryan  Bamett  died  in  1854  without  lasue: 
the  question  is,  who  is  ki$  customary  heir.  To  ascertain 
that,  yon  must  trace  his  pedigree  through  the  purchaser. 
Edward  Muggleton,  his  great  grandfather,  was  .the  purchaser. 
Edward  Muggleton  had  a  youngest  brother,  Peter ;  and  he 
had  other  brothers  who  had  issue.  The  plaintiff  chiimed 
as  youngest  son  of  Peter. 

Now  the  custom  proved  was,  that  the  estate  should  go  to 
the  youngest  son  of  the  youngest  brother  of  the  peisoa 
last  seised.  The  plaintiff  was  not  the  youngest  sou  of  the 
youngest  brother  of  the  person  last  seised,  but  of  the 
great  grandfiither  of  the  person  last  seised;  and  the  statate 
prescribing  the  mode  of  tracing  descent  does  not  alter 
or  vary  the  custom.     The  eldest  son  of  the  eldest  son  of 
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the  great  grandfiither  maj  be  the  common  law  heir  of  the 
person  last  seised,  ascertained  in  the  manner  pointed  out 
by  the  legislatore,  but  that  will  not  make   the  youngest  9, 

son  of  the  youngest  son  of  the  great  grandfather  customary 
heir,  unless  the  existence  of  a  custom  to  that  extent  is 
proved.  If,  indeed,  it  could  be  made  out  that  by  operation 
of  the  statute  3  &  4  Wm.  4,  &  106,  the  youngest  son  of 
the  great  grandfather  was  the  youngest  son  of  his  great 
grandson,  the  person  last  seised,  there  might  be  something 
in  the  aigument,  but  that  is  absurd. 

WiGHTMAN,  J. — This  was  an  ejectment  to  recover  certain 
copyhold  tenements  in  the  manor  of  Lyddington,  in  the 
county  of  Rutland.  The  plaintiff  was  the  youngest  son  of 
the  youngest  brother  of  the  great  grandfather  of  the  person 
last  seised,  and  claimed  as  heir  according  to  the  custom  of 
the  manor. 

The  custom  of  descent  in  the  manor  was  proved  to  be, 
that  the  land  descended  to  the  youngest  son  of  the  person 
last  seised,  if  he  had  more  than  one  (in  infinitum),  and 
if  such  youngest  son  died  without  issue,  then  to  the  next 
youngest  son ;  and  if  none,  then  to  daughters  as  parceners ; 
and  if  no  issue,  then  to  the  youngest  brother ;  and  if  the 
youngest  brother  were  dead,  then  to  the  youngest  son  of 
such  youngest  brother ;  and  if  no  issue  of  such  youngest 
brother,  then  to  the  next  youngest  brother ;  and  if  no 
brother,  then  to  his  sisters  as  parcenenu 

In  addition  to  proof  of  the  custom  of  descent  as  above, 
there  was  evidence  to  shew  that  it  had  been  extended  to 
the  youngest  son  of  the  uncle  of  the  person  last  seised, 
which  would  include  the  uncle  himself;  and  to  the  youngest 
son  of  a  sister  of  the  person  last  seised. 

There  was  no  evidence  whatever,  not  even  reputation, 
to  shew  that  the  custom  extended  further,  unless^  as  was 

VOL.   n.— N.   8.  Y  Y  EXClf. 
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contended  for  the  plaintiff,  proof  that  it  extended  to  the 

collateral  relatives  before  mentioned,  woald  be  evidence 

V-  to  shew  that  it  extended  to  all  collaterals  however  remote, 

Baknett.  .  . 

and,  at  all  events,  to  the  plaintiff's  degree  of  consangumity, 
and  that  the  jury  might  infer  from  the  extent  to  which  it 
was  proved  the  custom  had  gone,  that  it  extended  farther. 
I  can  find  no  authority  whatever  to  warrant  such  a  pro- 
position ;  but,  on  the  contrary,  there  are  express  deci^ons 
against  it. 

The  custom  of  descent  in  this  manor  differs  finom  the 
course  of  descent  by  the  common  law,  and  must  therefore 
be  construed  strictly  and  not  extended  beyond  the  usage ; 
and  accordingly  it  was  held  in  RateKffe  and  ChapHn^s 
Case  (reported  in  4  Leon.  242,  and  in  Godbolt,  166),  that 
a  custom  that  eldest  sisters  should  take,  did  not  extend 
to  eldest  aunts  or  nieces ;  nor  a  custom  that  the  youngest 
son  should  take,  to  the  youngest  brother. 

In  the  case  of  Doe  v.  Mason  {a),  the  question  was 
whether  the  custom  of  a  manor  that  copyholds  descended 
to  the  youngest  son,  and  if  no  son  to  the  youngest  brother, 
extended  to  the  youngest  nephew ;  and  upon  proof  of  one 
instance  in  1657,  of  the  youngest  nephew  being  admitted 
as  heir,  the  Court  refused  to  disturb  the  verdict  which 
was  in  favour  of  the  extended  custom,  the  evidence  being 
conflicting.  In  that  case,  however,  there  was  some  direct 
evidence  of  the  extended  custom  by  the  admission  of  the 
youngest  nephew  in  1657. 

But  the  case  of  Denn  v.  Spray  {b)  is  a  direct  authority 
against  the  plaintiff  in  the  present  case.  It  was  there 
held  by  the  Court  of  King's  Bench,  in  a  considered 
judgment,  that  proof  that,  by  the  custom  of  a  manor,  the 
copyhold  lands  descended  to  the  eldest  daughter,  and  if 
no  daughter  then  to  the  eldest  sister,  was  not  evidence 
(a)  3  WiU.  6S.  (5)  1  T.  R.  466. 
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to  extend  the  custom  to  the  eldest  niece  or  other  colIateraL        xg57. 
It  was  said  in  the  judgment,  that  custom  being  of  the  very    ^^""^ — ' 
essence  of  copyhold,  if  the  custom  be  silent  the  common  v. 

law  must  r^ulate  the  course  of  descent. 

In  Doe  ▼.  SUson  (a)  it  was  held  that  reputation  was 
evidence  to  go  to  the  juiy  of  an  extended  custom  of 
descent  to  collaterals^  though  no  evidence  was  given  of 
actual  instances  in  which  such  extended  custom  had  been 
acted  upon ;  and  in  the  present  case,  if  there  had  been 
evidence  of  reputation  that  the  custom  of  descent  in  the 
manor  of  Lyddington  extended  to  collateral  relations  in 
every  degree  or  to  the  collateral  relations  of  a  great  grand- 
father  of  the  person  last  seised,  the  verdict  for  the  plaintiff 
might  have  been  supported;  but  I  do  not  think  that 
evidence  of  the  admission  of  collaterals  in  certain  degrees 
of  consanguinity  is  sufficient  to  warrant  the  finding  of  a 
custom  of  descent  to  collaterals  in  more  remote  degrees, 
without  evidence  of  instances  of  admissions  or  of  reputation 
in  accordance  with  such  extended  custom. 

The  statute  of  3  &  4  Wm.  4,  c.  106,  was  referred  to 
upon  the  argument,  but  it  does  not  appear  to  me  to  have 
any  bearing  upon  thb  case.  The  question  here  is,  to  what 
degrees  of  consanguinity  the  custom  of  descent  in  the 
manor  extends; — there  is  no  difficulty  in  tracing  the 
descent,  and  the  object  of  the  statute  was  not  to  alter 
or  extend  the  customs  of  manors  as  to  descent  to  collateral 
relations,  or  to  give  a  title  by  descent  to  persons  standing 
in  more  remote  degrees  of  consanguinity  to  the  person  last 
seised  than  the  custom  of  the  manor  would  warrant. 

Upon  the  whole  I  am  of  opinion  that  the  plaintiff  is 
n€i  entitled  to  recover. 

CoLERiDQB,  J. — Having  been  allowed  to  read  the  jndg- 

(a)  12  East,  62. 
T  Y   2 
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1857.        ments  of  my  brother  Wightman  and  my  brother  Cresswell^ 

^^^^    ^      I  might  content  myself  with  saying  that  I  agree  g^enerally 

«•  in  the  view  which  they  have  taken  of  both  the  questions 

Babkett.  "^  * 

raised  in  this  case ;  but  having  come  to  thb  conclusion  after 
a  good  deal  of  hesitation,  I  am  desirous  of  stating  the  prin- 
ciple of  my  agreement,  and  guarding  myself  against  being 
supposed  to  go  further  than  I  really  da 

Any  rule  of  inheritance  which  is  different  from   that 
prescribed   by  the  common  law,  and  stands  on  special 
custom  only,  must  of  course  be  limited  by  that  custom.    It 
has  no  presumption  in  its  favour,  but  at  the  same  time  its 
proof  rests  on  the  same  general  principles  of  evidence  which 
apply  to  the  proof  of  any  other  right  dependent  on  custom. 
It  may  be  made  out  by  reputation,  accompanied  by  instances 
of  its  being  put  in  ure,  or  by  either  of  the  two  apart  from 
the  other.     I  speak,  of  course,  of  what  would  be  receivable 
evidence  to  a  jury  in  support  of  such  a  claim;  for  although 
every  custom  presupposes  a  user  and  all  reputation  must  be 
built  upon  it,  yet  it  is  possible  that  the  evidence  of  user 
may  be  wanting  by  the  death  of  witnesses^  or  the  destruc- 
tion of  the  manor  rolls,  or  other  circumstances,  and  yet  the 
reputation  built  on  them  may  survive;  and  so,  on  the  other 
hand,  it  is  possible  that  instances  may  be  producible  in 
which  the  special  mode  of  inheritance  has  been  allowed, 
and  yet  there  may  be  no  custumary,  or  presentment  by  the 
tenants,  or  other  direct  evidence  of  reputation,  before  the 
jury.     It  is  quite  true  that  mere  reputation  will  not  make  a 
course  of  descent,  if  the  absence  of  evidence  of  any  instances 
be  taken  to  be  equivalent  to  there  never  having  been  any ; 
in  such  case,  but  only  then,  the  custom,  of  course  and  self- 
evidently,  must  be  taken  never  to  have  existed.    It  may  be 
very  probable  also  that  a  jury  would  not  be  advised  to  find 
in  favour  of  a  custom  on  evidence  of  reputation  alone, 
unless  the  absence  of  the  other  branch  of  evidence  were 
satisfactorily   accounted   for.     In   this  sense,  and   to   this 
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extent,  I  quite  agree  with  what,  according  to  the  report  in 
Leonard,  Lord  Coke  is  stated  to  have  said  in  Ratcliffe 
and  ChaptbCM  Case,  and  so  I  think  it  ought  to  be  under-  9, 

Bakhstt* 
stood  ;  and  I  do  not  think  that  in  Denn  v.  Spray  (a)  the 

judgment  of  the  Court  is  inconsistent  with  this. 

Where,  in  support  of  a  customary  mode  of  inheritance, 
recourse  is  had  both  to  reputation  and  instances  in  accord- 
ance, in  the  case  of  a  custom,  which,  like  that  now  before 
us,  extends  to  many  particulars,  instances,  I  conceive,  must 
be  receivable  in  support  of  reputation,  even  though  they 
cannot  be  adduced  as  to  all  the  particulars;  and  the  proof 
will  be  more  or  less  cogent  according  as  the  particulars 
adduced  do  in  reason  conduce  more  or  less  to  the  belief  of 
the  whole  custom.  In  such  a  case,  it  would  be  impossible 
to  reject  the  evidence  of  such  instance  as  tendered,  or  to 
strike  the  whole  proof  out  of  the  case  because  it  did  not 
cover  the  one  particular  which  was  in  question  in  the 
cause.  It  could  not  be  denied  that  the  reputation  of  a 
local  law  of  descent  was  made  more  probable,  as  to  the 
whole,  by  proof  of  its  having  been  acted  on  in  the  greater 
number  of  the  particulars  comprised  in  it,  merely  because 
there  was  no  proof  adduced  of  its  having  been  acted  on  in 
one  particular.  The  addition  of  that  one  would  have  made 
a  difference  in  degree,  not  in  kind  or  principle. 

Where,  as  in  the  present  case,  instances  alone  are  relied 
on,  the  custom  in  all  its  particulars  is  necessarily  to  be 
ascertained  from  them ;  and  so  far  as  the  existence  of  it  in 
any  one  or  more  steps  leftds  not  merely  to  a  conjecture,  but 
to  a  reasonable  belief,  that  it  must  exist  in  another,  the 
proof  of  the  former  will  be  evidence  of  the  latter,  although 
the  Court  Rolls  afford  no  instance  of  it.  Thus,  if  it  be 
shewn  that  the  youngest  nephew,  bom  of  the  youngest 

(a)  1  T.  R.  466. 
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brotber,  inherits  under  cextain  ciicamstances  in  piefoenoe 
to  his  own  elder  brothers  and  to  all  the  nephews  bj  any 
elder  brother  of  the  person  last  entitled,  it  is  reasoDsUe 
to  infer  that  die  costom  prevaik  as  to  the  youngest  brother 
himself  under  the  same  circumstances,  though  it  may  so 
happen  that  the  instance  may  not  appear  in  the  rdls,  or  be 
capable  of  proof  by  other  evidence.  For  if  the  youngest 
brother  could  not  have  inherited  had  he  been  alive,  it  b 
unreasonable  to  suppose  that  his  youngest  son  should  take, 
he  being  dead.  Instances,  therefore,  in  more  remote  degrees 
may  well  be  evidence  of  the  custom  in  nearer  degrees.  It 
would  be  mere  caprice  to  depart  from  the  common  law  in 
the  remoter  and  adhere  to  it  in  the  nearer,  and  there  is  a 
prescription  against  such  caprice,  because  it  is  of  the  essence 
of  a  good  custom  to  be  reasonable.  But  the  convene  does 
not  hold:  from  an  instance  in  the  nearer  degree  there  is  no 
ground  to  infer  the  custom  in  one  more  remote ;  it  is  at 
least  as  reasonable  to  suppose  that  the  departure  from  the 
common  law  by  special  custom  has  been  limited  to  snch 
nearer  degree,  and  that  the  inheritance  has  thenceforward 
followed  the  general  rule,  as  that  it  has  gone  further,  and  if 
so,  it  is  reduced  to  conjecture,  which  is  not  a  ground  on 
which  rights  are  to  be  determined.  The  same  observation 
would  apply  as  to  lineals  and  collaterals.  This  principle 
has  been  recognised  in  many  cases  which  have  been  cited, 
and  to  which  I  need  only  refer  generally ;  and  the  present 
case  appears  to  me  clearly  to  fall  within  it.  I  see  no  reason, 
from  the  instances  specified,  to  infer  the  existence  of  the 
custom  as  to  the  much  more  remote  collateral  degree  of 
relationship  in  which  the  plaintiff  stands  to  the  deceased, 
who  was  last  entitled. 

I  think,  therefore,  that  the  judgment  of  the  Court  below 
should  be  affirmed,  and  I  the  more  readily  come  to  this 
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conclusion  because  I  believe  it  to  be  in  agreement  with  the        1857. 
general  understanding  and  practice  of  the  profession,  and 
the  decision  oiDenn  v.  Spray. 


MuaoLSTOir 
Barhktt. 


CocKBUBN,  C.  J. — I  concur  with  those  of  my  learned 
brothers  who  are  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  in  this  case  ought  to  be  reversed. 

It  appears  to  me  that  from  the  facts  proved  in  this  case 
the  inference  necessarily  arises  that  the  custom  of  this 
manor,  that  as  amongst  those  related  in  equal  degree  to 
the  person  last  seised  the  youngest  should  inherit  in  place 
of  the  eldest,  extends  to  the  case  of  the  plaintiff,  unless, 
indeed,  there  is  some  positive  and  inflexible  rule  of  law 
which  prohibits  us  from  giving  to  the  evidence  all  the 
effect  to  which  it  would  otherwise  be  entitled*  I  am  of 
opinion  that  there  is  no  such  positive  or  inflexible  rule, 
and  1  therefore  entirely  concur  in  the  view  taken  by  the 
learned  Judge  who,  by  the  consent  of  the  parties,  acted 
at  the  trial  of  this  case  as  Judge  of  fact  as  well  as  of 
law,  that  upon  the  facts  proved,  it  was  suBSciently  estab- 
lished that  in  the  absence  of  lineal  heirs,  or  of  collateral 
heirs  in  a  nearer  degree,  the  customary  descent  in  this 
manor  extended  to  the  case  of  the  youngest  son  of  the 
youngest  grand  uncle,  and  consequently  that  the  plaintiff, 
who  stood  in  that  relationship  to  the  person  who  died  last 
seised,  was  entitled  to  this  estate  as  heir  according  to  the 
custom. 

From  the  evidence  of  the  court  rolls  of  this  manor,  it 
appeared  not  only  that  in  the  course  of  lineal  descent  the 
youngest  son  of  a  deceased  tenant  inherited  in  preference 
to  an  elder ;  but  that  where,  in  default  of  issue,  it  became 
necessary  to  resort  to  collateral  heirs,  the  youngest  brother 
succeeded  in  preference  to  the  eldest  brother,  and,  if  the 
youngest  brother  were  dead  without  issue,  the  next  youngest 
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brother;  and  that  even  if  it  became  necessary  to  aaceDda 
generation  higher,  the  yoongest  son  of  a  youngest  uncle 
(and  therefore  by  implication  a  yoongest  uncle)  was  entitled 
to  inherit  in  preference  to  elder  male  relations  in  the  same 
d^ee.  From  these  numerous  instances  of  prefereDce 
given  to  the  yoongest  of  the  male  relations  in  the  sune 
degree,  it  appears  to  me,  lodging  at  it  aa  a  mere  qaesdoo 
of  fiict  upon  the  evidence,  that  the  inference  legitimately 
arises  that  the  customary  rule  of  descent  in  the  oiaDor 
is  that  the  inheritance  shall  always  descend  to  the  yooDgest 
male  relative  in  the  nearest  degree,  where,  by  the  commoo 
law  course  of  descent,  it  would  go  to  the  eldesL 

It  is  said,  however,  that  there  is  a  rule  of  law  whkh 
prevents  us  from  drawing  any  inference  as  to  the  ctstom 
of  descent  in  a  manor,  whereby  to  extend  it  beyond  die 
instances  of  admission  actually  proved  to  have  taken  [dace. 
It  becomes  necessary,  therefore^  to  consider  whether  the 
authorities  relied  upon  to  preclude  such  inference  as  would 
otherwise  legitimately  arise  from  the  facts  are  sufficient  to 
make  good  the  position  contended  for.     The  cases  prio- 
cipally  relied   on  are  Bayly  v.  Stevens  (a),  Beve  v.  M- 
9Ur{b\  RatcUffe  v.  Chaplin  {e\  and  Denn  v.  Sprasiii- 
As  regards  the  two  cases  in  Croke^  the  custom  had  been 
specifically  found  to  be   that  the  youngest  son  of  ibe 
person  last   seised   should   inherit  in  the    place  of  the 
eldest,  without   any  mention    whatever  of  the  case  <^ 
collaterals;  and  all  that  the  Court  can  properly  be  taken 
to   have  held  was   that   a   custom  found  with  nkstKfi 
to  lineal  descendants  only  could  not  by  legal  intendment, 
without  fiu'ther  evidence,  be  extended  to  collateral   1° 
the  case  of  RatcUffe  v.  ChapUn  there   were  conflicting 
entries  on  the  court  rolls  of  the  manor  as  to  whether 

» 

{a)  Cro.  Jac.  198.  (c)  4  Leon.  242. 

(ft)  Cro.  Car.  410.  (rf)  1  T.  B.  466. 
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the  eldest  of  several  female  heirs  should  alone  inherit, 
or  all  should  inherit  as  co-paroeners ;  notwithstanding 
which,  the  jory  found  in  fiivour  of  the  eldest  sister  upon 
their  own  knowledge  of  the  usage  of  the  country  as  exist- 
ing in  divers  places  within  the  same  hundred  The  Court 
very  properly  held  that  this  species  of  vague  and  extrinsic 
rqNitation  would  not  do;  and  they  said,  that  without 
evidence  of  precedents  on  the  Court  Rolls  to  prove  the 
custom  and  that  it  had  been  put  in  ure,  credit  could  not 
be  given  to  the  mere  statement  of  witnesses  as  to  it.  The 
whole  effect  then  of  the  decision  is,  (so  fiu*  as  it  relates  to 
the  point  in  question  before  the  Court),  that  the  custom  of 
a  manor  is  to  be  proved  by  the  Court  Rolls,  and  not  by 
parol  testimony  or  hearsay.  It  is  however  further  incident* 
ally  stated  in  the  case,  that  it  was  agreed  by  the  Court 
that  if  the  custom  had  been  that  the  eldest  sister  should 
inherit,  yet  by  that  custom  the  eldest  aunt  or  the  eldest 
niece  should  not  inherit;  nor  the  youngest  uncle  where 
the  custom  was  that  the  youngest  son  should  have  the 
land*  It  may  be  observed  that  these  dicta  are  altogether 
extra-judicial,  the  only  question  in  the  case  before  the 
Court  being  whether  extrinsic  evidence  as  to  the  custom 
was  admissible ;  but  taking  them  to  be  authority  so  far  as 
they  go,  the  effect  of  them  is  only,  like  the  decisions  in 
Bayhf  V.  Stevens  and  Beve  v.  Mabter,  to  establish  that  a 
custom  proved  as  to  a  single  generation,  and  in  the  lineal 
descent,  ought  not,  without  more,  to  be  extended  to 
collateral  branches  in  a  more  remote  generation.  The 
case  of  Denn  v.  Spray  went,  however,  a  step  further.  It 
was  there  held  that  where  it  was  shewn  that  a  custom 
that  as  among  females  the  eldest  only  should  inherit 
extended  not  only  to  daughters  but  to  sisters,  it  could  not 
thence  be  inferred  that  the  custom  extended  to  the  case 
of  an  eldest  niece  (of  which  there  was  no  actual  instance) ; 
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although  in  a  customary  of  the  manor,  which  the  Court 

recognized  as  legal  evidence,  it  was  expressly  declared  that 

no  tenements  within  the  manor  were  divisible,  whether 

among  heirs  male   or  female.      The  Court  admits  the 

authority  of  SatcUffe  v.   ChapUn  to  the  fullest  extent, 

treats  the  customary  of  the  manor  as  entitled  to  no  weight, 

adopts  the  language  of  Lord  Coke  in  its  most  general  sense, 

without  referring  it  to  the  subject-matter  to  which  it  was 

in  fact  addressed,  and  lays  it  down  that  a  custom  cannot 

be  extended  further  than  there  are  actual  instances  m  the 

Court  Rolls  to  establish  it     The  judgment  in  this  case 

appears  to  me,  I  am  bound   to  say,  unsatisiactory  and 

inconclusive,  and  to  have  proceeded  on  a  misapprehension 

of  the  scope  and  effect  of  the  judgment  in  SatcUffe  t. 

Chaplin.    Its  authority  appears  to  have  been  very  moch 

shaken  by  the  subsequent  case  of  Doe  v.  Siaon  in  12  East, 

p.  62.    There,  in  addition  to  the  evidence  of  entries  in  the 

Court  Rolk  of  the  admission,  in  default  of  heirs  male,  both 

of  the  eldest  of  several  daughters  and  of  the  eldest  of 

several  sisters,  evidence  of  reputation  was  also  given  that 

in  the  absence  of  all  the  foregoing  the  descendants  of  snch 

an  eldest  daughter  or  sister  were  entitled  to  inherit    And 

the  Court  held  that  such  evidence  of  reputation  was  rightly 

received  to  establish  the  claim  of  a  great  nephew,  (an 

eldest  sister's  grandson),  although  no  instance  of  such  an 

admission  appeared  upon  the  Court  Rolls.    Upon  a  review 

of  these  authorities,  it  appears  to  me  that   there  is  no 

positive  rule  of  law  which  prevents  us  from  giving  to  the 

evidence  the  effect  to  which  it  is  otherwise  entitled.  I  readily 

concede  that  there  is  sufficient  authority  for  saying  that 

customs  are  to  be  construed  strictly.     But  I  think  that 

this  rule  must  itself  receive  a  reasonable  interpretation. 

It  may  be  observed,  that  at  the  time  this  doctrine  was  laid 

down,  customs  were  looked  upon  with  dis&vour,  as  being 
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encroachments  on  the  common    law.      Later    historical       1857. 
researches  have  shewn,  however,  that  instead  of  this  being    ^1^^"'^ 
the  case,  these  local  customs  are  remnants  of  the  older  •• 

English  tenures,  which,  though  generally  superseded  by 
the  feudal  tenures  introduced  after  the  dominion  of  the 
Normans  had  become  firmly  established,  yet  remained  in 
many  places,  probably  in  manors  which  instead  of  passing 
into  the  possession  of  Norman  lords,  remiuned  in  the  hands 
of  the  English  proprietors.  These  customs,  therefore,  are 
not  merely  the  results  of  accident  or  caprice,  but  were 
originally  founded  on  some  general  principle  or  rule  of 
descent.  I  am,  however,  quite  ready  to  admit  that  we 
ought  not  to  extend  a  custom  beyond  what  is  shewn  to 
have  actually  taken  place,  except  where  very  clear  and 
cogent  evidence  enables  us  to  see  that  the  custom  is  based  on 
a  more  extended  principle.  Thus,  if  there  are  only  instances 
of  the  custom  in  the  lineal  course  of  descent,  I  agree  that  it 
should  not  thence  be  inferred  that  the  custom  extends  to 
collaterals ;  or,  vice  versa,  where  the  custom  is  only 
proved  in  the  case  of  collaterals.  But  where,  as  in  this 
case,  the  proof  of  a  customary  course  of  descent,  not 
only  among  lineal  descendants  but  also  among  collaterals 
for  two  generations,  leads  legitimately  to  the  conclu- 
sion that  such  mode  of  descent  is  based  on  a  principle  of 
universal  application  within  the  manor — as  here,  that  the 
youngest  shall  in  all  cases  inherit  instead  of  the  eldest, 
the  evidence  ought,  as  it  seems  to  me,  to  be  carried  to  its 
legitimate  consequences. 

It  is  said,  indeed,  that  custom,  being  no  more  than  user, 
must  necessarily  be  limited  to  the  extent  to  which  the  use 
has  been  carried.  I  think  this  is  too  narrow  a  view  of  the 
subject.  I  agree  that  where  the  usage  is  confined  to  a 
single  and  specific  instance,  it  would  be  improper  to  assume 
that  it  has  a  larger  cipplicatiun ;  but  where  wc  find  a  variety 
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of  inflUnoes,  all  referable  to  a  common  principle^  I  think  it 
would  be  illogical  and  unreasonable  that  the  cufltooi  shoald 
be  stated,  not  as  involving  that  general  principle,  bat  as 
confined  to  the  particular  instances  shewn  to  have  occurred 
Thus,  where,  as  in  the  present  case,  it  is  found  that,  not  only 
among  lineal  descendants,  but  also  among  oollaterals  to  the 
second  and  third  generation,  the  youngest  male  is  prefeired 
to  the  eldest,  I  think  the  inference  ought  necessarily  to  be 
drawn  that  the  customary  rule  of  descent  was  that  the 
youngest  male  in  whatsoever  degree  should  inherit  m  pre- 
ference to  the  eldest     Nor  am  I  at  all  embarassed  by  the 
circumstance  that  in  the  records  of  this  manor  no  instance 
of  the  youngest  son  of  a  youngest  grand  uncle  (which  is  the 
present  case)  has  ever  been  admitted.     A  long  series  of 
generations  might  pass  away  before  such  a  case  would  arise. 
In  the  great  majority  of  instances  estates  are  transmitted  in 
the  lineal  course  of  descent     When  that  line  sometimes 
fails,  they  go  to  brothers  or  to  brothers'  children;  more 
rarely  to  an  uncle  or  an  uncle's  children ;  and  in  but  a 
few  rare  instances  to  a  grand  uncle  or  the  children  of  a 
grand  uncle.     One  can  easily  understand,  therefore,  that 
in   the  generations  which  have  passed  since  the  records 
of  this  manor  have  been  preserved,  no  instance  of  such 
a  succession  may  have  arisen;   but  we  must  not  forget 
that  these  ancient  tenures,  in  all  human  probability,  existed 
long  before  the  period  since  which  these  manorial  records 
have  been  preserved     They  must  have  bad  some  principle 
or  rule  as  their  origin  and  foundation ;  and  when,  as  In 
this  case,  the  instances  which  are  proved  enable  us  to 
discover  a  plain  and  intelligible  rule,  I  think  we  should 
not  hesitate  to  apply  it,  although  the  particular  instance  with 
which  we  are  dealing  may  not  be  shewn  to  have  occurred. 
A  very  striking  illustration  is  afforded  by  the  case  now  before 
us  of  the  inconvenience  which  would  follow  from  the  adop- 
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tion  of  a  different  rule.  The  case  states  an  instance  of  the 
admission  of  the  youngest  son  of  the  youngest  uncle  of 
the  person  last  seised ;  but  there  is  no  instance  of  the 
admission  of  a  youngest  uncle*  Now,  if  the  rule  con- 
tended for  on  the  authority  of  RatcUffe  v.  Chaplin  and 
Dean  v.  Spray  were  to  prevail,  this  extraordinary  anomaly 
would  arise,  that  while  the  son  of  the  youngest  uncle  could 
inherit,  the  uncle  himself,  though  nearer  in  degree,  could 
not:  a  consequence  so  obviously  absurd  as  forcibly  to 
illustrate  the  unsoundness  of  the  doctrine  from  which  it 
would  spring.  Again,  in  this  very  case  there  is  no  instance 
of  the  admission  of  a  youngest  grandson ;  yet  surely  no 
one,  in  the  &ce  of  the  several  instances  in  which  it  is  here 
admitted  that  the  custom  has  extended  to  collaterals,  could 
bring  himself  to  doubt  that  upon  this  evidence  the  custom 
must  be  held  to  extend  to  a  youngest  son  of  a  youngest 
son  deceased^  as  it  would  have  descended  to  the  youngest 
son  if  living. 

On  a  careful  consideration  of  this  case  and  on  the 
grounds  I  have  stated,  I  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Exchequer  should  be  reversed,  and 
judgment  given  for  the  plaintiff. 

Judgment  affirmed. 
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1857. 


IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


Nov.  27. 


H.,  being  the 
owner  of  a 
steam  TetBel. 
sold  32.64th 
shares  in  her 
to  M<C.  &  Co 
and  amed 
that  they 
should  uve 
«*  the  fall  and 
ezclusiTe 
direction, 
nanageinent 
and  control 
of  the  said 
vessel,  to  be 
dealt  with  and 
managed  by 
them,  as 
managing 
owners  and 


Preston  t;.  Tamplin  and  Holmes. 

X  HIS  was  an  appeal  from  the  decision  of  the  Court  of 
Exchequer  in  discharging  a  rule  to  enter  a  nonsuit.  The 
£Eicts  and  judgment  of  the  Court  are  reported  on/s^  p.  363. 


Mam8ty{a)  aigued  for  the  appellant  (the  defendant 
Holmes). — There  was  no  evidence  that  Holmes  contracted 
or  authorized  M'Clune  and  Tamplin  to  contract  for  him. 
The  provision  in  the  agreement  that  M'Clune  and  Tamplin 
were,  as  managing  owners,  to  be  paid  a  commission  of  5L 
per  cent  on  the  gross  earnings,  shews  that  the  clause 
appointing  them  managing  owners  was  to  apply  only  at  a 
ship^hi^ands,  ^^^  different  from  that  mentioned  in  the  last  paragraph, 
Sink*{estf^*  when  they  were  to  pay  9007.  for  the  exclusive  use  of  the 
without  uiy       vessel.     Taking  the  two  clauses  together,  and  giving  effect 

let  orhmdranoa  «?  c? 

of  the  said        to  the  whole  of  the  agreement,  it  appears  that  they  were  to 

H. ;  and,  as  ^ 

tnch  managmg   be  managing  owners  from  the  time  when  the  ship  became 

owners  and 
8hip*shasbands» 

should  have  6  per  cent,  on  the  gross  eaniings»  to  be  made  or  produced  in  anj  employ- 
ment or  service  m  which  the  Tcssel  miffht  be  engaged  bv  them ;  and  further,  that  li'C.  &  Co* 
shall  from  henceforth  be  and  become  the  managing  and  toe  ezclusiTe  owners,  for  the  porpote  of 
employing  the  said  Teasel  in  any  service  they  may  think  fit.  It  being  part  of  this  agreemoit 
that  M*G.  &  Co.  were  to  pay  to  H.  900/.  as  a  charter  for  his  32-64th  shares  for  the  iintw| 
months,  for  which  sum  M'C.  &  Co.  were  to  have  the  entire  use  and  control  of  the  steamer  asd 
all  her  earnings  for  that  period."  Rqwirs  having  become  necessary  during  the  continoaBee  of 
this  charter. — HM,  by  the  Court  of  Ezcheqner  Chamber  (affirming  the  judgment  of  the  Cooit 
of  Exchequer),  that  under  the  agreement  M*C.  &  Co.  had  power,  as  ahip's  hnsbaodi,  to  biad 
H.  by  contracts  for  such  repairs ;  and  that  such  repairs  having  been  done,  H.  wu  liable  for  tha 
price  to  the  persons  employed  by  M*C.  &  Co.  as  agenta  for  the  parties  liable. 

(a)  Before  Coleridge,  J.,  Erie,      Crampton,  J.,   Crowder,  J.,  and 
J.,    CressweU,  J.,    Williams,   J.,      WiUes,  J. 
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the  joint  property  of  the  defendant  Holmes  and  themselveSy  1857. 
with  the  exception  of  six  months,  daring  which  thej  were 
to  have  the  entire  control  of  the  ship.  During  the  six 
months  Holmes  had  no  interest  in  the  ship  or  its  working. 
One  joint  owner  who  gives  up  to  another  joint  owner  all 
interest  in  the  vessel,  and  all  control  over  her,  is  not  liable 
upon  the  contract  of  such  joint  owner.  M'Clune  and 
Tamplin  were  not  managing  for  the  defendant  Holmes; 
Holmes  had  leased  the  vessel  to  them.  For  six  months,  and 
during  that  period,  M^Clune  and  Tamplin  were  the  entire 
owners  of  the  ship.  A  master  appointed  by  them  could 
not  have  been  Holmes's  master,  so  as  to  make  Holmes 
responsible  for  his  misconduct.  l^TFUles,  J. — The  agreement 
provides  that  M'Clune  and  Tamplin  **  shall  henceforth  be 
and  become  the  managing  and  exclusive  owners.**  J. 
Holmes  was  never  at  any  time  to  have  any  voice  in  the 
management  of  the  ship.] 

MSward,  for  the  respondent,  was  not  called  upon. 

CoLERiDOE,  J. — We  are  all  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  must  be  a£Brmed.  If  the  case 
rested  upon  the  first  clause,  it  would  be  clear:  '^In  con- 
sideration of  the  purchase  by  T.  M^Clune  and  F.  A. 
Tamplin,  J.  N.  Holmes  hath  agreed  with  them  that  they 
should  have  the  full  and  exclusive  direction,  management 
and  control  of  the  steam  vessel '  Rose,'  to  be  dealt  with  and 
managed  by  them  as  managing  owners  and  ship's  husbands, 
as  they  might  think  best,  without  any  let  or  hindrance  of 
the  said  J.  N.  Holmes,  &c ;  and  further,  that  T.  M^Clune 
and  F.  A.  Tamplin  shall  henceforth  be  and  become  the 
managing  and  exclusive  owners  for  the  purpose  of  employ- 
ing the  said  vessel  in  any  service  they  may  think  fit,  and  as 
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sach  be  entitled  to  deduct,  and  take  by  way  of  oommis- 
sion,  the  commigsion  or  remuneraUon  of  5L  per  cent"  &c. 
V.  M'CIune   and  Tamplin  would  have  had  the  power  as 

'"'""'-  ™„«gi„g  ownc»  to  bind  the  defendant  for  these  rep««, 
and  whether  the  persons  dealing  with  them  knew  anythiog 
of  the  defendant  would  be  immateriaL  But  it  is  said  that 
the  last  clause  suspends  the  operation  of  the  fonner  claaae. 
We  think  it  has  not  that  effect ;  that  it  is  merely  sobor- 
dinatCy  and  amounts  only  to  a  liquidation  of  the  proportioD 
of  profit  to  be  paid  to  Holmes  for  the  use  of  the  vessel 
during  the  six  months;  and  that  it  does  not  alter  the 
situation  of  the  parties  with  reference  to  each  other, 
created  by  the  former  stipulations. 

Judgment  aflSrmed. 


MEMORANDA. 

In  the  present  Vacation,  The  Honourable  Sir  Cresswdl 
CressweUg  Knight,  resigned  the  oflBce  of  Judge  of  the 
Court  of  Common  Pleas,  and  was  thereupon  appointed 
Judge  of  the  Court  of  Probate,  and  Judge  Onlioary  of 
the  Court  for  Divorce  and  Matrimonial  Causea 

John  Barnard  Byles^  one  of  her  Majesty's  Serjeants-at- 
law,  was  appointed  a  Judge  of  the  Court  of  Common 
Pleas  in  the  room  of  Sir  Cresswett  Cresstcett. 
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Poole  o.  The  National  Provincial  Life  Assurance        1868. 

Society.  jo«.  16. 

Declaration  for  work  and  labour  of  the  plaiDtiff  The  29t]i 

Motion  of  the 

as  the  agent  of  the  defendants.  7  &  8  Vict. 

Plea  (inter  alia). — ^That  the  claim  of  the  plaintiff  aocrned,  p'royidei  that 
and  is  founded  upon,  and  is  due  and  payable  under  and  enterod  into 
by  virtue  of  a  certain  contract  made  between  the  pliuntiff  gio^^'^coiii- 
and  the  defendants :  That  at  the  time  of  the  making  of  the  ^^q^^*** 
said  contract  the  defendants  were  a  Joint  Stock  Company,  ?^^r?^' 
having  obtained  a  certificate  of  complete  registration  and  force  until 

approved  and 

completely  registered  under  the  provisions  of  the  Act  confirmed  by 
passed,  &c.  (7  &  8  Vict.  c.  110):  And  the  plaintiff  at  the  holde^' 
time  of  making  the  said  contract  was  a  director  of  the  said  i^^net^ 
Company  duly  appointed  under  the  provisions  of  the  said  ^yoTaiiSZ 
Act,  and  of  the  deed  of  settlement  of  the  said  Company.  "^J^'J""**' 
That  the  said  contract  was  not  within  the  exceptions  con-  ruptetivdy 

ih»  aubfect  of 

tained  in  the  29th  section  of  the  said  Act,  and  that  the  M«  pn^ter 
plaintiff  being  such  director  and  being  interested  in  the   Company,'') 

does  not 
anthoriie  a 

director  witboat  the  sanction  of  the  shareholders,  to  sell  any  article  or  serrice  to  the  Company, 

bat  only  to  deal  with  them  in  the  way  of  their  business. 

Therefore,  where  an  insurance  Company  employed  one  of  its  directors,  for  certain  commission, 

to  establish  agencies  in  the  oountnr : — HtUf  that  the  contract  was  TOtd,  it  not  having  been 

ap|iro?ed  and  confirmed  by  the  shannolders. 

VOL.   IL — N.   8.  Z  Z  EXCU. 
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1B58.       said  contract  voted  and  acted  as  a  director  <m  the  subject 
^"^^^      of  the  said  contract  and  in  the  making  thereof,  contiuy 
_    *•  to  the  ssdd  statute :  That  the  said  contract  has  never  been 

Amukaxcb  submitted  to  any  general  or  special  meeting  of  the  share- 
holders of  the  said  Company,  nor  has  any  such  general  or 
special  meeting  been  summoned  or  held  for  the  purpose  of 
approving  or  confirming  the  sud  contract,  nor  has  the  same 
ever  been  so  confirmed  and  approved. — ^Issue  thereon. 

At  the  trial  before  Bramwell,  B.,  at  the  London  sittingi 
after  last  Michaelmas  Term,  it  appeared  that  the  defendants 
were  a  Joint  Stock  Company  for  the  assurance  of  li?e8, 
and  in  July  1851  were  completely  registered  under  the 
7  &  8  Vict  c.  110.     From  the  time  of  its  establishmeDt 
the  defendant  bad  been  a  director  of  the  Company.     At  a 
meeting  of  the  board  of  directors  on  the  13th  Aiq^ust, 
1851,  at  which  the  plaintiff  was  chairman,  a  resolutiouwas 
passed,  that  it  was  *' deemed  expedient  by  the  directors  that 
a  person  should  be  appointed  to  select  agents  and  medical 
referees  in  the  North  of  England,  or  in  such  counties  as 
the  party  so*  appointed  should  select,  who  should  be  com- 
pensated only  on  the  amount  of  business  transacted  with 
and  by  the  ogents  and  medical  referees  so  appointed;  and 
that  the  usual  travelling  expenses  of  IL  Is*  per  day  should 
be  allowed,  together  with  a  commission  of  3/.  per  cent  on 
the  premiums  of  all  policies  effected  through  such  agencies 
until  the  premiums  should  amount  to  1000/.  per  annum, 
when  it  should  be  reduced  to  1^  per  cent  on  all  subsequent 
premiums."    At  the  same  meeting  it  was  further  resolved 
that  the  plaintiff  be  appointed  to  this  office.     The  pluntiff 
accepted  the  appointment,    and   established  agencies  at 
Manchester,  Norwich,  .Birmingham,  and  other  towns.  The 
appointment  was  never  approved  or  confirmed  at  a  meeting 
of  shareholders.    The  plaintiff  now  sought  to  recover  the 
commission  of  3/.  per  cent  on  all  the  premiums  reoeived  by 
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the  defendants  from  the  25th  December  1855  to  the  26th 
February  18575  in  respect  of  policies  effected  by  means  of 
the  agencies  established  by  the  plaintiff. 

It  was  objected  on  behalf  of  the  defendants  that  the 
contract  was  void  by  the  29th  section  (a)  of  the  7  &  8 
Vict.  c.  Ua  It  was  sabmitted  on  behalf  of  the  plaintiff 
that  this  was  a  contract  within  the  exception  of  that 
section.  The  learned  Judge  was  of  opinion  that  the  statute 
only  authorized  contracts  where  the  director  was  a  buyer, 
not  a  seller,  of  the  goods  or  service;  and  his  lordship 
directed  a  verdict  for  the  defendants,  reserving  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him. 
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1858. 
Fooui 

9. 

Natiohal 
assukahob 

COMPANT. 


Pony,  Seijt.,  now  moved  accordingly. — This  is  a  con- 
tract '^ibr  the  purchase  of  service"  within  the  exception  of 
the  29th  section  (a)  of  the  7  &  8  Vict.  c.  110.  A  contract 
of  this  kind  with  a  director  is  valid,  provided  it  is  made 
npon  the  same  terras  as  any  like  contract  with  other 
cuBtomers  or  purchasers  of  the  Company.   [Po&cA,  C.  B. — 


(a)  Enacts:— *« That  if  any 
director  of  a  Joint  Stock  Com- 
pany r^^tered  under  this  Act 
be  either  directly  or  indirectly 
concerned  or  interested  in  any 
contract  proposed  to  be  made  by 
or  on  behalf  of  the  Company, 
whether  for  land,  materials,  work 
to  be  done,  or  for  any  purpose 
whatsoever,  during  the  time  he 
shall  be  a  director,  he  shall,  on 
the  subject  of  any  such  contract 
in  which  he  may  be  so  concerned 
or  interested,  be  precluded  from 
voting  or  otherwise  acting  as  a 
director;  and  that  if  any  con- 
tract or  dealing  (except  a  policy 
of  assurance,  grant  of  annuity,  or 
contract  for  tibe  purchase  of  an 


z  z 


article  or  of  service,  which  is 
respectively  the  subject  of  the 
proper  business  of  the  Company, 
such  contract  being  made  upon 
the  same  or  the  like  terms  as 
any  like  contract  with  other  cus- 
tomers or  purchasers),  shall  be 
entered  into,  in  which  any  direc- 
tor shall  be  interested,  then  the 
terms  of  such  contract  or  dealing 
shall  be  submitted  to  the  next 
general  or  special  meeting  of  the 
shareholders  to  be  summoned  for 
that  purpose ;  and  that  no  such 
contract  shall  have  force  until 
approved  and  confirmed  by  the 
majority  of  votes  of  the  share- 
holders present  at  such  meet- 
ings,** &c. 

2 
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The  meaning  of  the  exception  is  plun.    If  the  Company 
is  established  for  the  supply  of  water,  coals,  gas,  or  any 
other  article,  a  director  may  bay  of  the  Company,  water, 
coals,  gas,  or  other  article  just  as  the  public  at  laige  may 
deal  with  them,  provided  the  director  is  supplied  on  the 
same  terms :  so  with  respect  to  service,  if  the  Company  is 
a   Steam   Tug-Company,  a  director  may  purchase   their 
steam  power,  but  if  the  contract  is  not  in  respect  of  an 
article  or  service  in  which  the  Company  deals,  it  must  be 
sanctioned  by  the  general  body  of  shareholders.]     Thb  is 
a  contract  for  the  purchase  of  service  which  is  the  subject 
of  the  proper  business  of  the  Company.     [Pifllock,  C.  & — 
The  proper  business  of  the  Company  is  to  insure,  not  to 
establish  agencies :  that  is  only  a  mode  of  carrying  on  their 
business.    It  may  as  well  be  said  that  it  is  the  business 
of  the  Company  to  purchase  pens  and  ink,  or  chairs  and 
tables.    Channell,  B. — Could  the  Company  employ  a  direc- 
tor as  a  derk  without  the  sanction  of  the  shaieholden?] 
They  might,  provided  they  employed  him  on  the  same 
terms  as  other  clerks.     [Polhck,  C.  B. — The  statute  only 
contemplates  two  ways  in  which  the   Company  can  be 
occupied ;    the    one   in  furnishing    goods,  the  other  in 
furnishing  service.]    A   director  is  not  prohibited  from 
entering  into  a  contract  of  this  kind,  but  only  from  voting 
in  respect  of  it 


Pollock,  C.  B. — I  am  of  opinion  that  there  ought  to  be 
no  rule.  The  meaning  of  the  section  is  perfectly  dear. 
In  the  first  place,  a  director  is  not  to  vote,  or  act  at  all,  io 
respect  of  a  contract  in  which  he  is  interested — that  is  all 
that  is  intended  by  the  first  part  of  the  section.  Then,  by 
the  subsequent  part,  if  the  other  directors  choose  to  contract 
or  deal  with  any  director,  the  opinion  of  the  body  of  share- 
holders must  be  taken  upon  it,  unless  it  is  a  matter  in  which 
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the  director  is  dealing  with  the  Company  as  a  customer ; 
and  then  if  he  has  purchased  any  article  or  the  performance 
of  any  service,  upon  the  same  terms  as  other  customers, 
such  article  or  service  being  the  subject  of  the  proper 
business  of  the  Company,  the  contract  is  valid. 
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Mabtin,  B. — I  am  of  the  same  opinion.  The  defend- 
ants are  an  insurance  Company,  and  the  plaintiff  claims  for 
services  done  by  him  for  the  Company.  He  is  a  director, 
and  consequently  must  be  in  the  condition  of  a  person 
entitled  to  recover  by  the  29th  section  of  the  7  &  8  Vict 
c  110.  The  first  part  of  that  section  prohibits  a  director 
from  interfering  at  all  with  the  making  of  a  contract  in  which 
he  is  interested.  The  section  goes  on  to  provide,  that  a 
director,  though  interested,  may  enter  into  certain  contracts, 
if  they  are  approved  and  confirmed  by  the  majority  of 
shareholders.  It  also  permits  htm  to  enter  into  any  "  con- 
tract for  the  purchase  of  an  article  or  service,  which  is 
respectively  the  subject  of  the  proper  bu«ness  of  the  Com- 
pany, such  contract  being  made  upon  the  same  or  the  like 
terms  as  any  like  contract  with  other  customers  or  pur- 
chasers." It  is  not  the  subject  of  the  proper  business  of 
thb  Company  to  employ  persons  to  go  into  the  country 
and  get  agents  to  procure  customers  for  the  Company — if 
it  were,  the  plea  would  afford  no  answer  to  the  action. 
But  the  subject  of  the  proper  business  of  the  Company  is 
the  bunness  in  which  the  Company  is  ordinarily  engaged 
or  professes  to  be  engaged,  such  as  the  service  rendered 
by  a  Steam-Tug  Company,  or  the  sale  of  an  article  in 
which  the  Company  deab.  I  have  no  doubt  whatever  as 
to  the  meaning  of  the  enactment. 


•  

Channbll,  B. — I  am  of  the  same  opinion.    The  plaintiff 
b  a  director  of  the  Company,  and  it  is  conceded  that  the 
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ooQtiBct  in  qaestion  was  not  approred  and  confirmed  by  a 
majority  of  the  ahareholdere ;  therefore  it  is  vend  by  the 
29th  section  of  the  7  &  8  Vict  a  110,  unless  provided  for 
by  the  exception  in  that  clause.    There  are  no  other  words 
in  the  exception  which  proyide  for  this  contract,  except 
the  words  "  contract  for  the  purchase  of  service."    The 
question  then  is,  whether  they  mean  a  contract  for  service 
rendered  to  the  Company  or  by  the  Company.    I  am  of 
opinion  that  they  mean  a  contract  for  service  by  the  Com- 
pany, and  not  to  the  Company.     The  words  are   ''any 
contract  for  the  purchase  of  an  artide," — ^if  it  had  stopped 
there,  it  would  mean  any  contract  for  the  purchase  of  an 
article  by  a  director  fix>m  the  Company,  the  Company 
being  the  sellers.    It  goes  on  ''or  service,"  that  is,  service 
sold  by  the  Company.     This  opinion  is  strengthened  by 
two  circumstances :  in  the  first  place,  the  contract  is  to  be 
the  subject  of  the  proper  business  of  the  Company,  as  the 
supply  of  gas  by  a  Gas  Company,  or  of  steam  power  by  a 
Steam -Tug  Company;  and  further,  the  contract  is  to  be 
made  on  the  same  terms  as  any  like  contract  with  any  other 
customers  of  the  Company.    In  this  case  the  Company 
is  the  purchaser  of  the  service ;  and,  for  the  reasons  I  have 
stated,  I  am  clearly  of  opinion  that  the  statute  means  service 
to  be  rendered  by  the  Company,  and  not  by  a  director  as 
agent  for  the  Company. 

Rule  refiised  (a). 


(a)  Parry ^  Serjt.,  then  men- 
tioned that  there  was  another 
action  between  the  same  parties, 
in  which  ihe  plaintiff  sought  to 
recover  for  serrices  by  him  as 


u 


assessor  of  fire  losses;**  bat 
the  Court  were  clearly  of  opinion 
that  the  contract  was  open  to  the 
same  objection. 
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Railway  Company. 


T 


HE  declarRtion  (a)  Rlleged  a  breach  of  promise  by  the  '^^  plaintiff 
defendants,  in    not   providing  trucks  reasonably  fit  and  hones  to  the 

^  c»  w  cattle  station 

proper  for  the  carriage  of  the  plaintiflp's  horses,  from  Liver-  of  the  defend- 
pool  to  York,  on  the  defendants'  railway :   whereby  the  at  Liverpoof 
horses  were  injured.  wiSd<i%  a 

Pleas  (inter  alia)— Secondly:  that  the  trucks  were  rea-  ^^^l^The 
sonably  fit  and  proper  for  the  carriage  of  the  horses. —  defendanu' 

•^  *      "^  ^  seirant  pro- 

Thifdly:  that  the  promise  was  made  npon  and  subject  to  ▼idedatnick 

*    ^     ^  ^  ^      "  for  the  pur- 

the  terms  that  the  plaintiff  should  undertake  all  risks  what-  pose,  which, 

to  all  external 

ever  of  the  carriage  and  conveyance  by  the  defendants  of  appearance, 
the  horses,  and  that  the  defendants  would  not  be  respon-  the  servant 
«ble  for  any  injuiy  or  damage,  howsoever  caused,  occurring  ^^|^  r^, 
to  the  horses  whilst  being  carried  and  conveyed  upon  the  xhe^^am^ 
railway.     And  that  the  injury  occurred  to  the  horses  whilst  •>|?^  *  ^^^•^ 
being  carried  and  conveyed  upon  the  railway.  uined  the 

Replications  joining  and  taking  issue  on  the  pleas.  morandamt— 

The  cause  came  on  for  trial  before  WaUon^  B.,  at  the  ^  issued 


last   Liverpool    Assizes,   when    the  following  facts  were  'tier's***  *  * 
agreed  upon  by  the  counsel  on  both  sides:— The  plain-  SllriU?'^ 

conveyance, 
loading  and  unloading,  whataoerer ;  as  the  Company  will  not  be  responsible  for  any  injury  or 
damage  (howsoever  caused)  occurring  to  live  stock  of  any  description  traTcUiog  upon  the 
Lancashire  and  Yorkshire  Railwajr,  or  in  their  Tehicles.**  The  truck  proved  (as  the  fact 
was)  to  be  faisufficient  for  the  carriage  of  the  horses;  and  a  hole  was  made  in  the  bottom  of 
it  on  the  journey,  by  which  the  horses  were  injured.  Twopence  a  mile  for  hire  was  chaived, 
heinff  the  reffnlar  eharffe  lor  conTeyanoe  in  open  trucks,  under  tickets  in  the  above  form,  from 


regular  diarge  lor  conveyance  in  open  trucks, 
the  cattle  station.    Fourpenoe  ipet  mile  was  the  charge  for  horses  forwarded  from  the  passenger 
station  in  **  horse-boxes,*^  under  similar  tickets. 

Hdd:  First,  that  the  condition  was  reasonable:  secondly,  that  it  protected  the  defendanto 
from  liability  in  respect  of  the  dbfect  in  the  track. 

(a)  It  was  admitted  by  the  plaintiff*8  counsel  that  the  declaration, 
as  framed,  could  not  be  supported. 
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tiff,  on   the    16th    of   December    1856,    broaght   three 

hones  to  the  cattle  station  of  the  defendants*  nulway  at 

V.  Liverpool,  to  be  forwarded  by  a  cattle  track  to  Toik. 

Lascabhibx  .  -   - 

Railway  Co.  The  defendants'  servant  at  the  station  provided  a  truck  for 
the  purpose  of  the  horses  being  loaded  therein.  The  truck, 
to  external  appearance  and  so  fiir  as  the  servant  knew,  wu 
su£Bcient  for  the  porpose.  The  plaintiff  paid  at  the  nte 
of  2d.  a  mile  for  the  forwarding  of  the  hoises  to  York 
by  the  track,  and  then  signed  a  dcket,  a  copy  of  which  is 
below : — 

Lancashire  and  Yorkshure  Bauwaj 

171.  District 

No.  92.  Live  Stock  Dbpabtment. 


No.  of 
Waggon. 

DOlCl^ltlOB* 

Itate. 

A«^ 

Paid 
on. 

Pdd 
Dr. 

Dr. 

No.  Docks8talkm,16thDM.ltll 

2931 

3 

Hones 
Per  mile 

2d. 

£2:10:0 

£2:10:0 

1 

Man 

Free 

From  No.  Dkiu  to  Tork. 
J.C.J.    Qe^ 

N.B.  This  Ticket  is  issued  subject  to  the  owner's  undertaking  all  risk  of 
couTejance,  loading  and  unloading,  whatsoerer,  as  the  Companj  will  ooC 
be  responsible  for  anj  injury  or  damage  (howsoerer  caused)  occurring  to 
liTC  stock  of  any  description,  travelling  upon  the  Lancashire  and  York- 
shire Railway,  or  in  their  Tehicles. 

H   M       M  /  Owner,  or  oa  the  owner's  behalf 

\       agrees  to  the  above  terms. 

The  truck  proved,  as  the  fact  was,  to  be  insuffident  for 
the  safe  carriage  of  the  horses,  and  a  hole  was  made  in  the 
bottom  of  the  truck  in  the  journey  by  which  the  hones 
were  mjured  to  the  extent  of  25L  The  chaige  for  three 
horses  laden  at  the  cattle  station  is  2d.  a  mile  per  horse. 
Horses  so  laden  are  always  forwarded  in  open  trucks  of 
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the  oonstroctioD  of  that  used  in  the  present  case,  under 
tickets  in  thb  form;  and  trocks  are  forwarded  fix>m  the 
cattle  station  by  a  catde  or  Inggage  train.  -^  liniBB 

At  the  passengers'  station  horses  are  taken  at  the  rate    Railway  Co. 
of  4dl  a  horse  per  mile.     Horses  hiden  at  thb  station  are 
forwarded  in  horse-boxes  by  the  tnuns  departing  fix>m  the 
passenger  station,  usually  passenger  trains  (a)L 

Any  amendment  in  the  pleadingSi  proper  to  raise  the 
real  question,  to  be  made. 

The  Court  to  have  power  to  draw  any  inferences  of  &ct 

Under  the  direction  of  the  learned  Judge,  a  verdict  was 
entered  for  the  plainti£P,  leave  being  reserved  to  the  defend- 
ants to  move  to  enter  the  verdict  for  them. 

Hugh  Sm,  in  last  Michaelmas  Term,  obtained  a  rule 
nisi  accordingly  on  the  ground  that,  upon  the  facts  admitted 
at  the  trial,  the  defendants  were  not  responsible  for  the 
injury  and  damage  of  which  the  plaintiff  complained. 

Blackburn  and  Brett  shewed  cause  (Jan.  15). — ^The  fiicts 
raise  two  points:  first,  whether  the  liability  of  the  defend- 
ants is  limited  by  the  notice  at  the  foot  of  the  ticket :  and, 
if  so,  secondly,  whether  the  condition  is  so  unreasonable 
as  to  be  void  under  the  17  &  18  Vict.  c.  31,  s.  7.  first,  the 
defendants  being  common  carriers  were  bound  to  provide 
vehicles  reasonably  fit  and  secure  for  the  carriage  of  the  horses  • 
which  they  undertook  to  convey.  The  case  is  analogous  to 
that  of  a  shipowner,  who,  notwithstanding  the  exception  in 
a  charter-party  as  to  perils  of  the  seas,  is  bound  to  provide 
a  seaworthy  vessel  [Pollock^  C.  B. — It  is  a  new  thing  to 
carry  animals  by  land.]  A  carrier  is  bound  to  carry  accord- 
ing to  his  public  profession.     He  may,  if  he  thinks  fit, 

(a)  The  case  then  set  out  the  stances,  and  which  contained  the 
form  of  the  ticket  issned  by  the  same  condition  as  the  ticket 
Company    under    such   circum-      above  mentioned. 
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1858.        cany  goods  only,  or  he  may  cany  any  particular  species  of 
jj[^^^^      goods  only ;  but  if  he  holds  himself  out  to  the  public  as 
*-  also  a  carrier  of  animals,  he  cannot  restrict  his  liatnlity  by 

Railway  Ck>.   saying  that  he  will  not  be  responsible  finr  their  conveyance. 
[Martin,  B. — Is  the  owner  of  a  general  ship  bound  to  cany 
cattle  r|    There  is  no  authority  on  the  subject ;  but  if  he 
undertakes  to  cany  them,  an  exception  in  the  bill  of  ladii^ 
as  to  risks  of  the  voyage,  will  not  release  him  from  his 
obligation  to  provide  a  seaworthy  vessel.    So,  here,  though 
the  defendants  say  that  they  will  not  be  responsible  for 
risks  of  conveyance,  they  are  nevertheless  bound  to  provide 
secure  vehicles.     In  Story  on  Bailments,  sect  662,  it  b 
said  that  it  is  '*  a  part  of  the  implied  contract  of  eveiy 
carrier  to  employ  a  vehicle  suitable  for  the  transportation ; 
and  if  by  water,  to  employ  a  vessel  reasonably  stout,  strong, 
and  well  equipped  for  the  voyage."     [Martin,  B.,  referred 
to   Sftarp  V.   Grey  {ay]     The  providing  an  insu£Bcient 
vehicle  is  not  a  risk  of  conveyance,  but  a  breach  of  contract 
preliminary  to  the  conveyance.   The  Company,  indeed,  say 
that  they  will  not  be  responsible  for  any  injury  or  damage, 
**hau)9oever  caused;*"  but  if  the  latter  words  be  construed  in 
their  largest  sense,  they  would  include  the  case  of  larceny. 
According  Co  the  contention  on  the  part  of  the  defendants, 
they  would  not  be  liable  even  if  they  furnished  a  truck 
knowing  that  it  was  unsafe.    In  Shaw  v.  The  York  and 
North    Midland   RaHway   Campamf{b\    the    declaratii» 
alleged  that  the  defendants  received  the  plaintiff's  horse 
to  be  **  safely  and  securely  carried  by  them,"  and  the  Court 
held  that  that  allegation  was  disproved  by  the  terms  of  the 
ticket :  the  decision,  therefore,  proceeded  on  the  ground  of 
variance.    But  Lord  Denman,  C  J.,  in  delivering  judgment 
of  the  Court,  said, — *^  It  may  be  that,  notwithstanding  the 
.    terms  of  the  contract,  the  plaintiff  might  have  alleged  that 
(a)  9  Bing.  457.  (A)  18  Q,  B.  347. 
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it  was  the  doty  of  the  defendants  to  have  fbmiriied  proper        1858. 
and  sufficient  carriagesy  and  that  the  loss  happened  from      u^Mj^b 
a  breach  of  that  duty.**    Carr  v.  The  Laneoihm  and  York-    ,      •• 
shire  Railway  {a)  only  decided,  that  under  a  contract  of  this    Bailwat  Co. 
kind,  the  owner  takes  upon  himself  all  risk  of  eonoeyance, 
and  that  the  railway  Company  are  merely  bound  to  find 
carriages  and  propelling  power.     In  Chippendale  ▼.  The 
LaneaMre  and  Yorkshire  Baihoay  Company  {b)y  the  judg- 
ment of  ErUf  J.y  proceeded  on  the  express  ground  that  the 
Tehicle  was  safe  and  proper  for  the  journey.     In  Austin  ▼• 
The  ManchsMUr^  Sheffield  and  Lincolnshire  Baihoay  Com' 
pany{c\  the  terms  of  the  notice  were  sufficiently  laige  to 
include  a  loss  arising  from  gross  negligence. 

Secondly,  the  condition  is  unreasonable  and  yoid  by  the 
17  &  18  Vict  c  81,  s.  7.  In  construing  the  statute,  regard 
should  be  had  to  the  common  law,  the  mischief  and  the 
remedy  provided :  beydon*s  Can  {d).  Before  that  statute, 
railway  Companies  refused  to  carry  goods  or  animals, 
except  upon  terms  which  relieved  them  from  all  liability, 
and  if  they  gave  notice  of  those  terms  no  one  had  power 
to  vary  them:  Wiilker  v.  The  York  and  North  Midland 
RaUuHxy  Company  {e).  The  legislature  interposed,  and  said 
that  conditions  limiting  the  liability  of  railway  Companies 
shall  be  void,  unless  in  the  opinion  of  the  Court  they  shall 
be  just  and  reasonable.  This  condition  is  not  reasonable. 
Railway  Companies  have  de  ftcto  a  monopoly;  and  the 
words  **  howsoever  caused "  would  exempt  them  from  all 
liability  whatever.  [Martin,  B.,  referred  to  Pardinyion  v.  The 
South  Wales  Railwty  Company  (J\  and  Wise  v.  The  Great 
Western  Railway  Company  (y).']  In  those  cases  the  terms  of  the 

(a)  7  Ezch.  707.  (e)  2  E.  &  B.  750. 

(h)  21  L.  J.,  Q.  B.  22.  (/)lE.8iN.  892. 

(c)  10  C.  B.  454.  (g)lR.k  N.  63. 
(<0  8  Rep.  7.  b. 
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1858.        conditions  were  not  so  extensive  as  in  the  present  case.— « 
^^^^^      They  also  referred  to  JfTute  ▼.  2^  Great  ffedem  BaUmy 
Company  (a). 


9. 

Lahcashibb 
Railway  Co. 


Hugh  HSl  and  J.  Additan,  m  support  of  the  role.— 
The  first  question  depends  on  what  was  the  contract 
entered  into  by  the  parties.  It  was  subject  to  the  ownen 
undertaking  all  risk  of  conveyance;  and  the  injury  in 
respect  of  which  the  plaintiff  seeks  to  recover  was  a  risk 
of  conveyance.  In  Lyon  v.  MeUs  (b).  Lord  Ettenbarongk^ 
C.  J.,  said,  that  the  not  providing  a  sufficient  vessel  was 
''a  personal  negligence  of  the  owner,  or,  more  properly,  a 
non-performance  on  his  part  of  what  he  had  undertaken  to 
da"  In  Chippendale  v.  The  LancoMhire  and  Yarkshxre 
BaUway  Company^  the  jury  found  that  the  truck  was  so 
defectively  constructed  as  to  be  unfit  and  unsafe  for  the 
purpose  of  conveying  cattle  along  the  line,  and  yet  it  was 
held  that  the  Company  were  protected  by  the  terms  of  the 
ticket  Coleridge^  J.,  there  points  out  the  dbtinction 
between  that  case  and  Lyon  v.  MeUs  {b).  Here  there  was 
no  negligence  on  the  part  of  the  defendants,  and  the 
common  law  liability  of  carriers  does  not  extend  to  the 
carriage  of  live  animals.  The  truck,  to  external  appear- 
ance, was  sufficient  for  the  safe  carriage  of  the  horses,  but 
it  proved  insufficient  That  is  a  risk  of  conveyance  within 
the  terms  of  the  condition.  There  are  manifold  risks 
arising  fix>m  the  conveyance  itself,  such  as  a  defect  in 
an  axletree,  or  the  wheels  being  heated,  or  injury  fix>m 
the  steam«engine  or  an  adjoining  carriage,  or  the  state  of 
the  railway  or  bridges,  or  the  negligence  or  misconduct 
of  the  servants  of  the  Company,  and  in  all  these  cases  the 
Company  would  be  protected.    In  Austin  v.  7%e  ifaii- 

(a)  2  C.  B.,  K.  S.  7.  (b)  S  East,  42S. 
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chesteTf  Sheffield  and  Lincobuhire  RaUway  Company  (a),  the        1858. 
condition  was  in  nearly  the  same  terms  as  the  present    In      \^uj^ 
Carr  ▼•  The  Lancashire  and  Yorkshire  Railway  Compear  {b),  *• 

the  defendants  were  gnilty  of  gross  negligence,  and  yet  it  Railway  Co. 
was  held  that  they  were  protected  by  their  notice.  There 
Parke,  B.,  abstained  from  expressing  any  opinion  as  to 
whether  the  Company  were  liable  as  common  carriers  in 
respect  of  the  carriage  of  cattle,  but  observed  that  it  was 
veiy  reasonable  that  railway  Companies  should  be  allowed 
to  make  agreements  for  the  purpose  of  protecting  them- 
selves against  a  new  risk.  Chippendale  v.  The  Lancashire 
and  Yorkshire  Baiboay  Company  is  an  authority  that  thu 
injury  falls  vrithin  the  risks  of  conveyance.  The  words, 
**  howsoever  caused,"  should  be  read  in  connection  with  the 
words  ''risk  of  conveyance." 

Secondly,  the  condition  is  reasonable.  In  Simons  v.  The 
Great  Western  Railway  Company  (c),  the  condition  was 
more  extensive  dian  the  present,  and  the  Court  held  it 
reasonable.  Pardington  v.  The  South  Wales  Railway  Com^ 
pony  (d)  is  also  an  authority  that  there  is  nothing  unrea- 
sonable in  such  a  condition.  [Martin,  6. — One  way  of 
testing  it  is  to  expand  the  terms  of  the  condition :  suppose 
the  Company  had  written  on  the  ticket  that  they  would  not 
be  responsible  for  any  injury  to  the  horses  by  reason  of  a 
defect  in  the  truck,  would  that  have  been  reasonable?] 
There  would  be  nothing  unreasonable  in  such  a  contract. 
[Channell,  B. — Suppose  they  had  said  that  they  would  not 
be  responsible  whether  the  truck  was  sound  or  unsound ; 
and  whether  a  defect  was  known  or  not  Martin,  B. — ^It 
is  difficult  to  say  that  they  would  not  be  responsible  if  they 
allowed  the  cattle  to  get  into  a  truck  which  they  knew  was  out 
of  repair.  Suppose  they  knew  of  a  defect  in  the  fastening  of 
the  door,  and  by  the  shaking  of  the  railway  the  door  opened 

(a)  10  C.  B.  454.  (c)  18  C.  B.  805. 

(6)  7  Exch.  707.  id)  1  H.  &  K.  392. 


700  BXCHBQURR  REPORTS. 

1858.       <^^  ^^  cattle  fell  out,  they  would  Barely  be  responsible,] 

^TTT^^      If  they  knew  of  the  defisct  there  woold  be  a  peisooal 

9.  defifuilt  on  their  part    This  condition  only  inrotects  the 

Railway  Co.  Company  against  latent  deflects.    If  they  provide  a  track 

which  so  fiir  as  they  know  is  safe^  there  is  no  reason  why 

they  should  not  limit  their  responsibility.    AH  that  they  do 

is  to  rqmdiate  the  notion  of  their  being  insurers^  and  it  is 

not  unreasonable  fiyr  them  to  say  that  they  will  not  insoie 

the  suffidency  of  the  carriages  or  the  railway. 

Cktr,  ado.  tmiL 
The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B. — ^This  was  an  action  to  recover  damages  for 
injuries  to  three  horses  belonging  to  the  plaintifi;  which 
were  delivered  to  the  defendants  to  be  conveyed  from 
Liverpool  to  York  by  their  railway.  The  parties  agreed 
upon  a  written  statement  of  fiicts,  upon  which  the  Court 
is  to  give  their  judgment.  It  is  in  substance  as  follows:— 
That  the  horses  were  delivered  to  be  forwarded  by  a  cattle 
truck  from  Liverpool  to  York^  for  reward :  that  the  defend- 
ants'  servants  provided  a  truck  for  the  purpose,  which,  to 
all  external  appearance  and  so  far  as  they  knew,  was 
sufficient  for  the  purpose:  that  the  plaintiff  signed  a 
ticket  which  contained  a  memorandum : — "  This  ticket  is 
issued,  subject  to  the  owner's  undertaking  all  risks  of 
conveyance,  loading  and  unloading,  whatsoever;  as  the 
Company  will  not  be  responsible  for  any  injury  or  damage 
(howsoever  caused)  occurring  to  live  stock  of  any  descrip- 
tion travelling  upon  the  Lancashire  and  Yorkshire  Biulwayi 
or  in  their  vehicles. 

.  rr  »,      m-^         ..  r  Owner,  or  on  the  owner's  behalf, 
**  H.  Mc  X  Manus.  <  ,      ,  n 

I     agrees  to  the  above  terms. 

That  the  truck  provided  proved  (as  the  &ct  was)  to  be 
insufficient  for  the  safe  carriage  of  the  horses^  and  a  bole 


HILARY   TERM,   21   VICT.  701 

was  made  in  the  bottom  of  it  in  the  journey,  by  which  the        18S8. 
hones  were  injured :  that  2dL  a  mile  for  hire  waa  charged,     ^^!Z^ 
being  the  r^ular  chaige  for  conTeyance  in  open  tracks,  »• 

under  tickets  m  the  above  form,  irom  the  cattle  station :  Bailwat  Co. 
that  4d,  per  mile  is  the  charge  for  horses  forwarded  from 
the  passenger  station  in  horse  bozes^  under  similar  tickets. 

Two  points  were  made  on  behalf  of  the  plaintiff.  Hrst, 
that  the  terms  of  the  notice  did  not  extend  to  protect 
against  a  defect  in  the  track  itself;  and»  secondly,  that  if 
they  did,  the  notice  was  not  reasonable  and  ought  to  be 
entirely  disregarded,  under  the  authority  given  by  the 
statute  17  &  18  Vict  c  SI,  s.  7,  (The  Railway  and  Canal 
Traffic  Act) 

To  this  it  was  answered  by  the  defendants,  first,  that 
the  notice  was  reasonable,  for  which  two  authorities  were 
cited,  viz.,  Siman»  v.  TTie  GreatWestem  BaUway  Company  (a) 
and  Pardinffion  v.  The  South  fFaks  Railway  Company  (b) ; 
and  that,  if  so,  it  protected  the  defendants;  for  which 
Chippendale  v.  Hie  Lancashire  and  YorhMre  BaSway  Cant' 
pony  (c)  was  cited ;  and  that,  even  supposing  it  was  rejected 
as  unreasonable,  the  defendants  were  not  responsible,  there 
being  no  negligence  shewn,  and  the  rule  as  to  the  liability 
of  carriers  for  all  losses  not  caused  by  the  act  of  God  or 
the  Queen's  enemies,  did  not  eztend  to  horses  or  live 
animals. 

We  are  of  opinion  that  the  cases  cited  in  the  argument 
decided,  and  must  gov^m,  the  present  case.  In  Simone  v. 
The  Great  Western  Baihoay  Companyy  the  Court  of  Com- 
mon Pleas  held  that  the  15th  clause  of  the  notice  of  The 
Great  Westera  Railway,  viz.,  *^That  goods  conveyed  at 
special  or  mileage  rate  must  be  loaded  and  unloaded  by 
the  owners  or  their  agents;  and  the  Company  will  not  be 
responsible  for  any  risk  of  stowage,  loss,  or  damage,  how- 

(a)  18  C.  B.  805.  (b)  1  H.  &  N.  392. 

(e)  21  L.  J.  Q.  B.  22. 
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1858.        ever  caused;   nor  for  discrepancy  in   the  delivery  as  to 

^^Z^^^      either  quantity,  number,  or  weight ;  nor  for  the  condition 

V.  of  articles  so  carried :  nor  for  detention  or  delay  in  the 

Labcabhibs  ^  " 

Railway  Co.  conveying  or  delivery  of  them,  haweoer  caused,^ — was  reason- 
able within  the  statute.  In  PardingUm  v.  T%e  South  Wck» 
Railway  Company,  this  Court  held  that  a  memorandum 
relating  to  live  animals,  that  the  Company  are  to  be  held 
''free  from  ail  risk  and  responsibility  in  respect  of  aoj 
loss  or  damage  arising  on  the  loading  or  unloading,  from 
suffocation,  or  from  being  trampled  on,  bruised,  or  other- 
wise injured  in  transit,  from  fire,  or  from  any  other  caiue 
whatever,**  was  reasonable.  It  seems  to  us  that  these 
notices  are  quite  as  extensive  as  the  one  now  in  question, 
and  that  our  judgment  must  be  that  the  notice  is  reasonable. 
Then  the  decision  in  the  case  of  Chippendale  v.  Tk 
Lancashire  and  Yorkshire  Railway  Company  fiumishes  a 
direct  authority  that  it  extends  to  defects  in  the  trucks. 
In  that  case  the  notice  was  the  same  as  the  present;  the 
jury  had  found  that  the  truck  was  unfit  and  unsafe  for  the 
conveyance  of  cattle,  and  that  the  damage  was  consequent 
upon  it  My  brother  Coleridge  and  my  brother  Erie  held 
that  the  notice  protected  the  Company.  This  case  is 
expressly  in  point,  and  we  concur  in  it  We  think  one  of 
the  risks  of  conveyance  of  live  cattle  is  the  risk  of  their 
breaking  the  trucks  or  boxes  in  which  they  are  conveyed. 

We  are  able  to  decide  this  case  without  referring  to  the 
second  point  made  by  the  defendants,  viz.,  the  alleged 
distinction  between  the  liability  of  carriers  as  to  the  con- 
veyance of  horses  and  live  stock  and  ordinary  goods ;  but, 
should  the  question  ever  arise,  we  think  the  observation 
which  fell  fix)m  Baron  Parke  in  Carr  v.  The  Laneathirt 
and  Yorkshire  Railway  Company  is  entitled  to  much 
consideration. 

Our  judgment  will  therefore  be  for  the  defendants. 

Judgment  for  the  defendants. 
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1868. 


CAaANDRA  WiLBT  V.   ThK  We8T   CORNWALL   RAILWAY  Jm.  20. 

Company. 


Ti 


HIS  cause  came  on  for  trial  before  Crawder,  J.,  at  the  A  pwcel  vai 

m  !.«•*.  «  1.  deliTered  at 

uloacestershire  Spnnff  Assizes,  1857,  when  a  verdict  was  Peniance^to 

Tka  "Wggt 

taken  for  the  plaintiff,  subject  to  the  following  case : —  Cornwall  lUiU 

The  declaration  stated  that  the  phdntiff,  on  the  29th  1?/,^^°^' 
September,  1856,  delivered  to  the  defendants,  as  and  being  V^rhiLp- 
common  carriers  of  goods  for  hire,  and  they,  as  and  being  Jj*^'  "?froni** 
such  carriers,  received  from  the  plaintiff  two  cases  of  eoods  S*^^**"   "^^ 

"^  ^     ®  Company*! 

of  the  plaintiff's,  to  be  safely  and  securely  carried  and  niUaTonly 

extendi  from 

conveyed  by  the  defendants  for  the  plaintiff,  to  wit,  from  Penianoe  to 

Penzance  in  Cornwall  to  Wolverhampton  in  Staffordshire,  tbeir  practice 

and  there  safely  and  securely  to  be  delivered  by  the  defend-  goc^for 

ants  to  the  plaintiff,  for  reward  to  the  defendants  in  that  ij^  '^^ 

behalf:  Yet  the  defendants,  whilst  they  had  the  said  cases  ^^^^^^ 

of  goods  for  the  purpose  aforesaid,  did  not  take  due  and  ^^.  ^^^ 

proper  care  of  the  same,  but  neelected  to  do  so ;  and  so  to  tbe  tteam- 
'^  .  bo*to »  "d  to 

carelessly,  negligently,  and  improperly  carried  and  delivered  send  parcels 

the  same,  and  took  so  little  and  such  bad  care  thereof,  that  places  above 
by  the  carelessness,  negligence,  and  improper  conduct  of  imd  tbere 
the  defendants  in  that  behalf,  divers  of  the  goods  became  oUieVcwriersr 
and  were  broken,  damaged,  and  destroyed  them^from 

There  was  a  second  count  similar  to  the  first,  except  that  Truro  to  Plj- 

*  mouth  ^for 

it  related  to  three  cases  of  goods  delivered  to  the  defendants  wbich  distance 

there  is  no 

on  the  4th  of  October,  1856.  raiiwav).and 

from  Plymouth 
they  are  sent 
by  raQway  to  Wolverhampton.  The  Company  carried  the  parcel  by  tbeir  railway  to  Hayle, 
where  they  delivered  it  to  a  steam-boat*  hj  which  it  was  conveyed  to  Bristol  and  fix>m  thence  by 
railway  to  Wolverfaampton.  Tbe  goods  m  tbe  parcel  having  been  damaged  after  tbe  delivery 
to  the  steam^boM. — Hdd,  that,  nnder  these  circumstances,  a  jury  might  infer  a  contract  by  tbe 
Company,  as  common  carriers,  to  carry  tbe  whole  distance  from  Peniance  to  Wolverhampton  ; 
and,  consequently,  that  they  were  liable  for  the  damage  to  the  goods. 

Aho,  that  it  is  not  ultra  viret  for  the  Company  to  carry  beyond  their  own  line  by  sea  or  by 
coaeh. 

▼OL.    n.^V.  6.  AAA  EXCU. 
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1858.  The  pleas  were,  first : — That  the  pldntiff  did  not  deliver, 

^^^^^^      n<nr  did  the  defendants  receive,  the  cases  of  goods  in  the 

9.  manner  and  for  the  purposes  in  the  declaration  alleged. 

Cornwall     Secondly :  Not  iroilty. — ^The  plaintiff  joiDcd  issue  on  these 

pleas. 

The  defendants  are  the  owners  of  The  West  Cornwall 
Railway,  and  are  carriers  of  goods  on  that  line  of  nulwa;. 
It  is  a  line  running  from  Truro  to  Penzance.  It  is  sd 
isolated  line,  there  being  no  other  railway  within  many 
miles  of  any  part  of  it  The  length  of  the  line  is  tweuty- 
five  miles. 

There  is  on  The  West  Cornwall  Rulway  a  station  at 
Hayle,  which  is  a  sea  port,  distant  about  eight  miles  from 
Penzance,  and  steam  vessels  run  and  carry  goods  between 
Hayle  and  Bristol;  and  from  Bristol  to  Wolverhampton 
goods  are  carried  by  railway. 

The  practice  on  the  defendants'  line  has  been,  and  is,  to 
send  goods  received  at  Penzance  for  Bristol  or  places  above 
it  (and  which  are  not  specially  directed  to  go  by  another 
route)  to  Hayle,  and  there  to  deliver  them  to  the  steamers; 
and  to  send  parcels  received  at  Penzance  for  Bristol  and 
places  above  it  (and  which  are  not  specially  directed  to  go 
by  another  route)  along  their  whole  line  to  Truro^  and 
there  to  deliver  them  to  other  carriers,  who  cany  them 
sixty-six  miles  (for  which  distance  there  is  no  railway)  to 
Plymouth ;  fr^m  whence  they  are  sent  by  railway  to  Wol- 
verhampton. <<  Parcels'^  are  all  goods  or  packages  weighing 
from  1  to  12  or  IScwU  each,  if  fit>m  their  nature  they 
require  more  than  ordinary  care  in  their  conveyance. 
This  practice  has  been  adopted  with  a  view  to  insore 
greater  safety  in  the  transit  of  goods  more  than  ordinarily 
liable  to  injury. 

The  defendants  have  no  connection  or  arrangement  with 
the  proprietors  of  the  steam-boats  from  Hayle  to  Bristol, 


WiLBT 

V. 
WS8T 

corvwall 
Kazlwat  Co. 
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or  with  the  rail wajs  from  Bristol  to  Wolferbampton,  or  any       1858, 
other  carriers. 

The  defendants  send  a  cart  round  at  Penzance  to  collect 
good&  On  the  29th  of  September,  1856,  the  plaintiff  had 
two  cases  of  goods  which  were  in  the  poBsession  of  one 
WiUiam  Hodgson,  at  Penzance,  who  was  to  send  them  off 
to  her  at  Wolverhampton.  At  Hodgson's  request,  the 
defendants' cart  called  and  the  cases  were  delivered  into 
it;  and  Hodgson  handed  to  Henry  Rowe,  the  carter  or 
servant  of  the  defendants,  for  signature,  and  he  signed, 
a  paper  writing  in  the  following  words :—'' Penzance, 
Sept.  29/56.  Delivered  to  the  W.  C.  Railway  m  good 
condition  2  cases  for  Mrs.  Wilby,  Staffoid  Place,  Wolver- 
hampton. Delivered  by  W.  H.  Hodgson,  for  Mrs.  Wilby. 
Sept  29,  1856.  Henry  Rowe.'* 

The  cases  were  addressed,  "  Mrs.  Wilby,  Stafford  Place, 
Wolverhampton:  Glass,  with  care,  per  first  steamer  from 
Hayle." 

(The  case  then  jHticeeded  to  state  the  delivery  to  the 
defendants,  on  the  4th  of  October,  1856,  of  three  other 
cases  of  goods  addressed  in  the  same  manner,  and  for  which 
a  receipt  was  given  in  the  same  form.) 

All  the  above  cases  weighed  fr^m  2  to  3cwt.  each, 
and,  but  for  the  directions  written  upon  the  cases,  they 
would  have  been  treated  as  **  parcels "  by  the  defendants, 
and  been  sent  along  their  line  to  Truro,  and  from  thence  to 
Wolverhampton,  as  above  mentioned. 

The  defendants  carried  the  said  cases  by  their  railway 
to  Hayle,  where  they  delivered  them  into  a  steam-boat 
by  which  they  were  conveyed  to  Bristol  They  were  not 
damaged  at  the  time  of  such  delivery. 

The  said  cases  were  delivered  by  The  Great  Western 
Railway  Company  to  the  plaintiff  at  Wolverhampton,  when 
part  of  the  contents  thereof  were  found  to  be  broken  and 

AAA  2 
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1858.       damaged :  they  had  been  properly  and  carefully  packed.  It 

^jp'^^      is  not  known  at  what  point  on  the  journey  the  goods  were 

o.  damaged,  except  that  it  was  not  until  after  the  defendants 

West 

Cornwall    had  delivered  them  into  the  steam-boat ;  but  the  damage, 
wherever  it  happened,  was  the  result  of  carelessness  and 
^  improper  conduct. 

The  Court  is  to  be  at  liberty  to  draw  any  inference  of 
fact  which  a  jury  might  properly  draw. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  verdict  is  to  be  entered  for  the  plaintiff  or  the  defend- 
ants, on  the  issues  joined :  if  for  the  plaintiff,  it  is  to  be 
for  26L 

Grajff  for  the  plaintiff. — This  case  is  governed  by  the 
decision  in  Muschamp  v.  7%«  Lancaster  and  Preston  Bad- 
way  Company  (a).  There  a  parcel  was  delivered  at  Lancaster 
to  that  Company,  directed  to  a  person  at  a  place  in  Deriij- 
shire.  The  person  who  brought  it  to  the  station  offered  to 
pay  the  carriage,  but  the  book-keeper  said  it  had  better  be 
paid  by  the  person  to  whom  it  was  directed,  on  the  receipt 
of  it.  The  Company  were  known  to  be  proprietors  of  the 
line  only  as  far  as  Preston,  where  their  railway  unites  with 
the  North  Union  Line,  and  that  afterwards  with  another, 
and  so  on  into  Derbyshire.  The  parcel  having  been  lost 
after  it  was  forwarded  from  Preston;  this  Court  held  that 
the  Lancaster  and  Preston  Railway  Company  were  liable 
for  its  loss.  There,  Rotfe^  B.,  told  the  jury  '*  that  if  a  party 
brings  a  parcel  to  a  railway  station,  which  in  this  respect  is 
just  the  same  as  a  coach-office,  knowing  at  the  time  that 
the  Company  only  carried  to  a  particular  place;  if  the 
railway  Company  receive  and  book  it  to  another  place  to 
which  it  is  directed,  prim&  facie  they  undertake  to  carry  it 
to  that  other  place."  The  Court  held  that  direction  to 
be  correct;  and  that  it  was  a  question  for  the  jury  to  say, 

(a)  8  M.  &  W.  421. 
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upon  the  evidence  before  them,  what  was  the  nature  of  the        1858. 
contract     So,  here  the  Court,  being  at  liberty  to  draw 


WllBT 


Railway  Co. 


inferences  of  fact,  wiU  infer  that  the  defendants  contracted  v. 

,  West 

to  carry  the  goods  the  whole  distance  from  Penzance  to     Cornwall 

Wolverhampton.     The  defendants  will,  perhaps,  attempt 

to  distinguish  this  case  by  two  circumstances:   first,  tha^ 

these  goods  are  what  the  Company  call  <'  parcels,"  and  if 

no  special  direction  had  been  upon  them,  they  would  have 

been  forwarded  by  Truro  and  Plymouth.     But  the  case 

does  not  find  that  the  plaintifl^  had  any  notice  or  knowledge 

of  the  practice  of  the  Company  in  that  respect     Another 

circumstance  is  the  address  on  the  cases,  '*  per  first  steamer 

firom  EEayle."    But  that  is  nothing  more  than  pointing  out 

a  convenient  route ;  and  as  the  Company  did  not  object  to 

cany  the  goods  by  that  route,  they  are  responsible  for 

their  loss. 

Pkqnan,  for  the  defendants. — The  authority  of  the  deci- 
sions on  this  subject  is  not  disputed;   but  they  do  not 
govern  this  case,  which  is  novel  in  its  circumstances.     The 
defendants'  railway  only  extends  from  Penzance  to  Truro, 
a  distance  of  twenty-five  miles :  from  Truro  to  Plymouth 
the  carriage  is  by  coach,  a  distance  of  sixty-six  miles.     By 
the  other  route,  the  defendants  carry  goods  on  their  line  to 
Hayle,  and  there  deliver  them  to  the  steamers.     From  the 
mere  fiust  of  the  delivery  to  this  Company  of  a   parcel 
directed  to  Wolverhampton,  or  York,  or  London,  it  cannot, 
as  a  matter  of  law,  be  implied  that  they  contracted  to  carry 
to  those  places.     If  so,  they  would  be  contracting  in  a  way 
not  authorized  by  their  act  of  parliament,  for  they  would 
become  carriers  by  sea  and  by  coach.     The  case  contains 
no  statement  that  the  Company  professed  to  be  responsible 
as  common  carriers  beyond  their  own  line.     If,  indeed,  it 
appeared  that  the  Company  had  at  any  time  paid  damages 
for  a  loss  which  occurred  in  the  transit  by  steam-boat  or 
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ooacb,  a  jury  would  be  wananted  in  Bndiog  a  oontnM:!  to 
carry  in  that  manner ;   though  the  objection  would  sdll 
*•  be  open  whether  such  a  contract  was  not  ultra  vires.    In 

Co&NWALL     Musehamp  ▼.  The  Laneatter  and  PreMUm  RaSbDoy  Com' 
pa7iy{a\  it  was  arranged  that  the  carriage  money  should  be 
paid  at  the  end  of  the  journey ;  and  that  6ict  is  adverted  to 
by  the  Court  as  evidence  from  which  the  jury  might  properly 
infer  a  contract  to  cany  the  whole  distance.    In  Sco&orn 
V.  The  South  Staffordshire  RaUway  Company  (&)b  CoBha  v. 
The  Bristol  and  Exeter  Railway  Company  (e\  and  CroinA 
V.  The  London  and  Norik  Western  Raihoay  Compttny{d^ 
there  were  continuous  lines  of  railway  firom  the  terminus  to 
the  place  of  delivery,  and  the  defendants  had  power  to 
carry  over  the  lines  of  the  other  Companies.     Again,  in 
Scothom  V.  The  South  Staffordshire  Rathoay  Company f  one 
sum  was  paid  for  the  carriage  the  whole  distance.     Here* 
there  is  no  evidence  of  any  payment  for  the  carriage.     In 
Crouch  V.  The  London  and  North  Western  Railway  Com- 
pany  the  defendants  had  held  themselves  out  as  cairieis 
between  two  places,  one  of  which  was  beyond  the  confines 
of  England,  and  therefore  they  became  subject  to  the 
common  law  liabilites  of  carriers  to  that  place.    But  the 
mere  circumstance  of  the  receipt  by  the  Company  of  a 
parcel  directed  to  a  place  beyond  their  line  does  not 
necessarily,  in  law  or  in  &ct,  amount  to  an  undertaking 
to  carry  by  steam-boat  or  coach.    If  so,  the  effect  would  be 
to  subject  them  to  a  liability  difiexent  from  their  ordinaiy 
risk.     Moreover,  in  this  case,  there  was  a  special  direction 
on  the  parcels. — He  also  referred  to  Bostoch  v.  The  North 
Staffordshire  Railway  Company  («). 

Oray  was  not  called  upon  to  reply. 

(a)  8  M.  &  W.  421.  (rf)  14  C.  B.  255. 

(6)  SExch.  341.  (tf)  4   E.  &  B.  798;   S  Sm. 

(tf)  11  Bxch.  790.  &  G.  283. 
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PoLLOCKy  C.  B. — The  Court  being  at  liberty  to  draw        1858. 

the  same  inferences  as  a  jurj,  we  entertain  no  doabt  as  ^yT*^^ 
to  what  conclusion  we  ought  to  draw;   though  I  should  •. 

have  been  better  satisfied  if  it  had  fallen  to  the  province  of  Cornwall 

TT  1     •-!  .         ^  o  -        Railway  Co. 

a  juiy.  Jbiowevery  we  must  decide  a  question  of  fact,  viz., 
whether  there  was  evidence  for  a  jury  that  the  defendants 
undertook  to  carry  the  parcel  the  whole  distance  from 
Penzance  to  Wolverhampton ;  or  whether  they  only  under- 
took to  carry  it  fiK>m  Penzance  to  Hayle,  and  there  place  it 
on  board  a  steam-packet,  when  their  responsibility  would 
end.  It  has  been  argued  that  the  cases  cited  do  not  decide 
this  point ;  but  in  my  judgment  it  makes  no  difference  that 
part  of  the  carriage  is  by  land  and  part  by  water.  The 
question  is  the  same,  whether  there  is  a  continuous  railway 
for  the  whole  distance,  or  whether  there  is  a  short  railway, 
then  a  carriage  by  van,  then  a  carriage  by  water,  and  then 
again  by  railway.  Suppose  a  parcel  is  brought  to  a  railway 
station  in  London,  directed  to  a  person  in  Birmingham, 
and  it  is  accepted  for  the  purpose  of  delivery,  it  is  a 
question  for  the  jury  whether  that  was  not  done  with  the 
intention  of  carrying  it  the  whole  distance.  In  this  case, 
if  I  had  been  on  the  jury,  I  should  have  had  no  hesitation 
in  finding  that  the  defendants  undertook  to  carry  the  parcel 
firom  Penzance  to  Wolverhampton. 

Watson,  B. — I  am  of  the  same  opinion.  This  is  rather 
a  question  of  fact  than  of  law,  and  as  to  the  fact  I  entertain 
no  doabt.  It  appears  that  the  defendants  carry  to  Wolver- 
hampton by  two  routes :  they  carry  goods  firom  Penzance 
to  Hayle  and  there  deliver  them  on  board  steam-packets 
for  conveyance  to  Bristol,  firom  whence  they  are  taken 
by  railway  to  Wolverhampton :  they  also  carry  parcels 
along  their  line  to  Truro  and  there  deliver  them  to  other 
carriers  who  take  them  to  Plymouth,  firom  whence  they  are 
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1868.        forwarded  by  railway  to  Wolverbampton.     The  defendants 
^I^JT'*'^*^      are  also  in  the  habit  of  giving  a  very  equivocal  form  of 
V  receipt  for  the  goods  delivered  to  them^and  which  is  signed 

GoBHWALL     by  their  agent  (his  lordship  read  the  receipt).     Then  was 
that  a  contract  by  the  defendants  to  carry,  as  common 
carriers,  from  Penzance  to  Hayle  and  there  deliver  the 
parcel  on  board  the  steam-packet,  or  was  it  a  contract  to 
carry  as  common  carriers  from  Penzance  to  Truro  on  their 
own  line  and  then  forward  the  parcel  to  Wolverhampton  ? 
There  is  nothing  to  shew  that  the  responsibility  of  the 
defendants,  as  common  carriers,  ceased  when  the  parcel 
arrived  at  Hayle.     In  Mtuehamp  v.  Hie  Lancaster  and 
Preston  Railway  Company  (a)  the  question  was  properly 
left  to  the  jury.   Indeed,  it  would  be  most  inconvenient,  if, 
when  a  parcel  is  sent  from  London  to  Glasgow  (when  it  is 
carried  on  four  difierent  railways),  the  owner  was  obliged  to 
find  out  at  what  particular  part  of  the  journey  it  was  lost. 
It  is  said  that  the  Company  did  not  profess  to  carry  the  whole 
distance ;   but  if  a  person  delivers  to  a  railway  Company 
a  parcel  directed  to  a  certain  place,  one  sum  being  charged 
for  the  whole  carriage,  and  the  Company  accept  it,  that  is  a 
holding  out  by  them  to  the  person  who  brought  the  parcel 
that  they  would  carry  it  as  directed ;  and  it  is  no  answer  to 
say  that  they  have  never  carried  to  that  place  before.    Then 
it  is  said  that  there  is  no  evidence  of  the  payment  of  the 
carriage ;  but  we  must  infer  that  when  the  parcel  arrived  at 
Wolverhampton  the  plaintiff  would  pay  the  whole  amount 
The  case  is  the  same  as  Muschamp  v.  7%^  Lancaster  and 
Preston  Railway  Company^  and   it  makes  no  difference 
whether  the  carriage  is  paid  at  the  beginning  or  at  the 
end  of  the  journey.     It  is  conceded  that  Muschamp  v.  The 
Lancaster  and  Preston  Railway  Company  was  well  decided, 
but  it  is  said  that  this  case  is  distinguishable,  because  for  a 

(a)  8  M.  &  W.  421. 
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certain  distance  the  sea  intervenes ;  but  all  railway  Com- 
panies strive  to  extend  their  traffic,  and  it  would  be  strange 
if  a  Company  who  undertook  to  carry  goods  from  London  *• 

to  Pana^  were  not  liable  for  a  loss  at  Boulogne,  because  their  Cobhwali. 
line  did  not  extend  beyond  Dover  or  Folkestone.  The  same 
may  be  said  of  the  carriage  of  goods  from  London  to  Dublin, 
or  from  London  to  Barton  and  from  thence  across  the  river 
Hnmber  to  Hull  There  is  nothing  unreasonable,  so  as  to 
lead  to  the  conclusion  that  the  Company  did  not  contract 
to  carry  by  sea*  I  think  that  in  this  case  the  contract  was 
to  cany  the  entire  distance,  there  being  nothing  in  the 
conduct  of  the  parties  to  shew  that  the  Company  were 
mere  agents,  beyond  their  line,  to  forward  the  parcels. 

Chamnell^  B. — The  point  comes  before  the  Court  on  a 
special  case,  and  we  are  relieved  from  all  difficulty  as  to 
drawing  inferences.  The  question  then  is,  whether  the 
Court  can  infer  an  undertaking  on  the  part  of  the 
defendants,  as  common  -carriers,  to  carry  from  Penzance 
to  Wolverhampton.  That  the  defendants  were  common 
carriers  on  their  own  line  of  railway  is  not  disputed,  nor 
could  it  be ;  but  it  is  said  that  beyond  the  extent  of  their 
own  line  they  are  not  subject  to  the  liabilities  of  common 
carriers,  because  they  only  undertook  to  forward,  not  to 
carry,  the  goods.  I  am  of  opinion,  that  the  goods  were 
received  by  the  defendants  to  be  carried  by  them,  as 
common  carriers,  from  Penzance  to  Wolverhampton.  It 
would  be  inconvenient  if  we  were  to  hold  that,  upon  the 
construction  of  these  facts,  the  pliuntiff  was  in  the  situa- 
tion of  a  person  who  did  not  contract  with  the  defendants 
beyond  the  extent  of  their  own  line,  or  who  made  separate 
contracts  with  a  number  of  different  carriers  between  Pen- 
zance and  Wolverhampton.  I  should  have  been  more 
satisfied  if  the  question  had  been  submitted  to  a  jury,  but. 
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since  we  hate  to  decide  it,  I  think  that  the  defendants 

undertook  to  carry  the  whole  distance.     With  respect  to 

V-  the  ailment  that  there  was  a  special  direction  that  the 

Wb8T 

CoBirwAXL  parcels  should  be  sent  by  steamer  from  Hayle,  that  dr- 
cumstance  does  not,  m  my  opinion,  alter  the  case.  1  ne 
question  still  is,  whether  the  defendants*  liability  was  that 
of  common  carriers.  If  they  did  not  like  to  carry  by 
steamer  as  directed,  they  were  at  liberty  to  reject  the 
pared,  but  they  did  not  do  sa  As  to  the  objection  that 
the  carriage  by  sea  was  ultra  vires,  I  do  not  at  present  see 
any  distinction  between  carrying  by  sea  and  carrying  on 
the  line  of  another  person. 

Judgment  for  the  plaintiff. 


In  the  Matter  of  a  Plaint  and  Appeal  from  the  County 
Court  of  Sussex  in  a  Plaint  wherein  Vallance  and 
Others  were  Plaintifis;   J.  L.   Nash   Defendant,  and 
Jam.  19.  Edmund  EDMOin>s,  interpleader  Claimant. 

Under  19  &  20  O.    POLLOCK,    on    behalf   of    the    claimant,   had 

Victo.  108p 

t.  68,  an  obtained  a  rule  calling  upon  the  plaintifis  and  the  judge 

tbe  deeinon  of  the  County  Court  of  Sussex,  to  shew  cause  why  the 

Coortinpro-  j^^g^  should   not  sign  a  case  for  the  opinion  of  this 

SSlptt.  Court. 

Tdur^h?*  ^'  appeared  from  the  affidavits  that  the  plaintifis  having 

^^^^"•^  obtained  a  judgment  against  the  defendant  for  10/.  Os.  lli 

execution  ere-  debt  and  costs,  the  bailiff  of  the  County  Court  scixed 

ditor  exceeds  ^  " 

2(M.,thoug^h      certain  goods  in  the  dwelling-house  of  the  defendant, 

the  execution 

is  for  e  snm  which  he  alleged  would  not  fetch  15L,  and  left  a  man  in 
and  the  cUiml  possession.  One  Edmonds  claimed  the  goods ;  upon  which 
Sle'sooSTfrom  ^°  interpleader  summons  was  issued,  and  the  parties  were 
hli°pi!d  wch  ^^'^  ^y  ^^®  J"^  ^f  ^^  County  Court,  when  the  claim 
"*°^  was  dismissed.     The  goods  were  never  sold  or  removed, 
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bat  the  officer  lemained  in  poBOCOoion  imtU  after  the  deci-        iqm. 
8ton  of  the  judge,  when  the  claiinant  paid  the  debt  and     ^^^^7^ 
coats.     The  daunant's  attorney  then   pieaented  to  the  *• 

Connty  Court  judge  a  case  on  appeal,  and  produced  an 
affidayit,  with  an  inventory  and  valuation,  shewing  that  the 
goods  seized  were  of  the  value  of  34L  Ss.,  but  the  judge 
decided  that  the  amount  recovered  by  the  plaintifis  being 
under  2021  no  right  of  appeal  existed,  and  refused  to  sign 
the 


Fhqwm  now  shewed  cause  on  behalf  of  the  judge  of  the 
County  Court — By  the  19  &  20  Vict  c.  108,  s.  68,  an 
appeal  from  the  decision  of  a  County  Court  was  for  the 
first  time  given  in  proceedings  *'in  interpleader,  where  the 
money  claimed,  or  the  value  of  the  goods  or  chattels  ckdmed, 
or  of  the  proceeds  thereof  exceeds  20L^  That  which  is 
claimed  is  not  the  value  of  the  goods  but  the  amount  in 
dispute,  in  other  words,  what  is  daimed  as  agaxMt  ih$ 
exeeiUion  crtditor.  In  order  to  ascertain  what  that  is,  it  is 
necessary  to  look  at  the  warrant  {PoUoekf  C.  B. — The 
claimant  allies  that  the  execution  credit«Hr  has  seized  goods 
belonging  to  him  exceeding  20/.  in  value.  Martini  B. — ^If 
the  construction  contended  for  is  right,  the  owner  of  goods 
of  the  value  of  1/.,  where  the  judgment  is  for  more  than 
20iL,  might  appeal ;  and  yet,  if  a  picture  of  the  value  of 
lOOL  were  seized  to  satisfy  a  debt  of  5/.  there  would  be  no 
appeal.]  The  policy  of  the  Act  is  to  give  an  appeal  where 
the  contest  is  respecting  a  matter  above  the  value  of  2021 
\PaUocky  C.  B. — The  case  is  within  the  words  of  the  Act, 
and  there  is  not  the  slightest  reason  why  we  should  not  give 
full  efiSect  to  the  terms  used.  Channel^  B. — The  legislature 
has  introduced  the  words  **  the  value  of  the  goods  or  chattels 
claimed  or  of  the  proceeds  thereof;*'  the  construction  con- 
tended for  would  give  no  meaning  to  these  words.] 
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1858. 


Yallakos 

9. 

Nash. 


Spinks,  on  behalf  of  the  execution  creditor. — It  was  not 
satisfiustorily  shewn  that  the  goods  were  of  the  Talue  of 
20L ;  the  eyidence^^^should  be  clear  to  bring  a  case  within 
the  section  giving  the  appeal.  [Pollock^  C.  B. — We  cannot 
hear  you  on  the  merits.  The  judge  of  the  County  Court 
made  no  objection  as  to  the  amount] 

C  PoUockj  in  support  of  the  rule,  was  not  called  on. 

Per  Curiam  (a). — The  rule  must  be  absolute. 

Rule  absolute. 

.     (a)  PclOodt^  C.  B.,  MarHnj  B^  Wattan,  B.,  and  ChtameU,  B. 


jsm.  18.  Carter  and  Another  o.  Hughes. 

A  sheriff  is       j|  HIS  was  an  'action  to  'recover  the  sum  of  115i  6*.  6<t, 

not  entitled  to  •  ' 

poundage  upon  alleged  to  be  due  from  the  defendant  to  the  plaintifib^  as 

e  writ  of  ,  .         r 

eleffit,  unless     sheriff  of  Middlesex,  for  poundage  on  two  writs  of  execu- 
tiie land  under   tion.     The   defendant  pleaded  ''never  indebted,'*  upon 

which  issue  was  joined.  The  cause  came  on  for  trial  before 
Erkf  J.,  at  the  Surrey  Summer  Assizes,  1856|  when  a 
verdict  was  entered  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  on  a  case  which  was  (in  substance)  as  follows :— 
The  plaintifis,  before  and  at  the  time  of  the  delivery  to 

delivered  to  •  .        ^ 

him  possession  them  of  the  several  writs  of  elegit  hereinafter  mentioned, 

under  the  firet  &Qcl  thence  continually  until  after  the  returning  and  filing 

^thesh^ff  by  ihem  of  the  several  inquisitions  hereinafter  mentioned, 

toiiton'dihe'  "^^^  *«riff  of  thelcounty  of  Middlesex.     On  the  10th  of 

l^d*Md*^*  August,  1852,  the   now  defendant    recovered   judgment 

Aird  imts.  Md  against  one  Benjamin  Lumley,  in  the  Court  of  Queen's 

wunotentided  Bench,  for  the  sum  of  20007.  and  3i  10*.  interest,  &c., 

to  poundage  ^  .       j   l  4 

on  those  wriu.   upon  which  judgment,  the  same  being  unsatisfied,  he  saed 
out  a  writ  of  elegit,  directed  to  the  sheriff  of  Middlesex, 


the  writ. 
Therefore, 
where  a  jndg- 
ment  creditor 
issaed  three 
writs  of  elegit 
on  soceessif  e 
judgments,  and 
the  sheriff 
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indorsed  with  a  direction  to  levy  1,14^L  lOs.  and  interest 
IL  Is.,  &c.  This  writ  was  on  the  3rd  November,  1852, 
delivered  in  the  ordinary  course  to  the  pUintifis,  as  the 
then  sheriff  of  Middlesex,  to  be  executed. 

On  the  7th  October,  1852,  the  now  defendant  recovered 
another  judgment  against  the  said  B.  Lumley,  in  the  Court 
of  Queen's  Bench,  for  the  sum  of  12,000/.  and  3L  lOs. 
interest,  and  upon  which  judgment,  the  same  being  unsatis* 
fied,  he  sued  out  a  second  writ  of  elegit,  directed  to  the 
sheriff  of  Middlesex,  indorsed  with  a  direction  to  levy 
600321  lOs,  and  IL  5s.  interest,  &c. ;  this  second  writ  was 
on  the  6th  January,  1853,  delivered  to  the  plaintifl^  as 
such  sheriff,  to  be  executed. 

On  the  14th  November,  1852,  the  now  defendant  re- 
covered a  third  judgment  against  the  said  B.  Lumley,  in 
the  Court  of  Exchequer,  for  the  sum  of  2809/.  Is.  2d.,  and 
interest,  &&,  upon  which  last  mentioned  judgment,  the 
same  being  unsatisfied,  he  sued  out  a  third  writ  of  elegit, 
indorsed  with  a  direction  to  levy  1411L  14<.  6d.  and  interest 
on  l409iL  Is.  2d.  and  21  2s.,  &c.  This  third  writ  was,  on 
the  22nd  January,  1853,  delivered  to  the  plaintifis,  as  such 
sheriff  as  aforesaid,  to  be  executed. 

After  the  delivery  of  the  first  writ  of  elegit,  and  before 
the  delivery  of  the  second  and  third  writs,  other  writs  of 
elegit,  founded  on  judgments  against  the  said  Benjamin 
Lumley,  were  delivered  to  the  plaintiffii,  as  such  sheriff,  at 
the  suit  of  other  parties. 

The  said  Benjamin  Lumley,  at  the  time  of  the  signing 
and  entering  up  of  these  judgments  respectively,  and  firom 
thence  continually  until  and  on  the  26th  January,  1853, 
was  possessed  as  of  his  own  lands  and  tenements^  of  a  term 
of  years  yet  to  come  and  unexpired,  of  and  in  certain  lands 
in  the  county  of  Middlesex,  being  the  lands  included  in 
the  lease  hereinafter  mentioned,  and  which  said  term  was 
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and  is  yearly  of  the  valae  of  30002.  The  question  never- 
theless is  left  open,  whether  this  lease  was  at  any  time 
forfeited.  The  facts  upon  this  part  of  the  case  are  set 
forth  in  the  special  case  of  Craft  ▼•  Lundey^  as  reported  in 
6  EU.  &  Bl.  648,  which  special  case  as  there  reported  ahall 
be  taken  as  part  of  this  case,  and  reference  may  be  made 
thereto. 

In  pursuance  of  instructions  given  by  the  now  defendant 
and  of  similar  instructions  from  the  other  judgment  credi- 
tors,  the  plaintiffii,  on  the  26th  January,  1853,  held  inqui- 
sitions under  all  the  writs  before  mentioned;  and  after 
hearing  evidence,  verdicts  were  found  on  the  said  several 
inquisitions,  which  were  respectively  embodied  in  inquisi- 
tions which  were  duly  returned  and  filed  in  the  proper 
oflSce,  with  two  exceptions. 

The  inquisition  taken  under  the  first  wri^  at  the  suit  of 
the  now  defendant,  was  filed  on  the  24th  February,  1863, 
and  the  inquisitions  taken  under  the  second  and  third  wiits^ 
at  the  suit  of  the  now  defendant,  were  filed  on  the  7th 
October,  1853. 

The  lease  set  out  in  the  several  inquisitions  vras  the  lesse 
referred  to  in  the  case  of  Croft  v.  LumUg^  hereinbefore 
mentioned. 

The  draft  of  the  first  inquisition  was  submitted  by  the 
plaintiffi  to  the  solicitor  of  the  now  defendant  for  his 
approval,  and  was  approved  by  him  in  the  form  in  which 
it  was  ultimately  drawn  up.  The  drafb  of  the  second  and 
third  inquisitions  were  also  submitted  to  the  solicitor  of  the 
now  defendant  for  his  approval,  and  were  altered  by  him, 
by  striking  out  of  the  drafb,  as  originally  prepared  by  the 
now  plaintifis,  a  statement  that  « the  plaintifis  were  unable 
to  deliver  the  said  lands  and  tenements  and  hereditaments 
to  the  now  defendant,  because  they  had  already  delivered 
them  to  him  under  the  said  first  writ  of  elegit,"  and  by 
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ioaertiog  a  statement  that  the  plaintiflii  had  caused  the 
same  to  be  deliyered  to  the  now  defendant  by  a  reasonable 
price  and  extent,  and  subject  to  the  estate,  term  and  interest 
therein  of  the  now  defendant,  under  and  by  virtue  of  the 
first  writ  of  elegit  aforesaid,  and  also  subject  to  the  estate, 
term  and  interest  of  the  other  elegit  creditors  hereinbefore 
mentioned. 

The  poundage  on  the  first  writ  was  duly  paid  by  the  now 
defendant,  but  he  refused  to  pay  the  plaintiA  any  poundage 
in  respect  of  the  execution  of  the  second  and  third  writs, 
and  no  poundage  has  yet  been  received  by  the  plaintifis  in 
respect  of  the  execution  of  the  said  two  last  mentioned 
writs,  or  either  of  them. 

In  order  to  obtain  actual  possession  of  the  premises 
extended,  an  action  of  ejectment  was  brought  in  the  month 
of  June,  1853,  against  the  said  Benjamin  Lumley  and  one 
William  Fish,  and  on  the  trial  of  that  action  the  plaintiff 
gave  in  evidence  the  said  three  inquisitions  taken  on  the 
said  three  writs  of  elegit,  at  the  suit  of  the  now  defendant, 
and  also  the  said  other  inqubitions  hereinbefore  mentioned. 
A  special  case  was  stated  for  the  opinion  of  the  Court,  (the 
arguments  and  judgment  on  which  are  reported  in  4  E. 
&  B.  274,)  and  finallyi  and  before  the  commencement  of 
this  suit,  judgment  was  obtained  in  such  action  in  fiivour  of 
the  right  of  the  now  defendant  to  recover,  but  the  now 
defendant  abstained  from  taking  steps  to  obtain  possession. 

Afterwards  and  before  the  commencement  of  this  suit, 
that  is  to  say,  on  the  27th  April,  1855,  the  now  defendant 
by  deed  assigned  to  Lord  Ward,  in  consideration  of  a  cer- 
tain sum  of  money,  the  three  judgments  so  recovered  by 
him  as  aforesaid,  and  all  his  estate  and  interest  under  them 
respectively,  and  all  principal  moneys,  interest  and  costs 
thereby  recoverable. 
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The  said  Benjamin  Lumlej  remained  in  possesion  of 
the  Opera-house,  by  permission  of  Lord  Ward,  and  has 
o.  since  become  tenant  thereof  to  him. 

The  Court  is  to  be  at  liberty  to  draw  any  inference  from 
the  facts  hereinbefore  stated  which  a  jury  might  draw. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintifis  are  entitled  to  poundage  in  respect  of  the 
execution  of  the  second  and  third  writs  of  elegit,  or  either 
of  them ;  and  if  so,  to  what  amount  And  if  the  Court 
shall  be  of  opinion  that  the  plaintifis  are  entitled  to  poundage 
in  respect  of  the  execution  of  the  second  and  third  writs  of 
elegit,  or  either  of  them,  then  the  yerdict  is  to  stand  for  the 
plaintifis  for  such  sum  as  the  Court  shall  direct;  but  if  the 
Court  shall  be  of  opinion  that  the  pUdntifis  are  not  entitled 
to  any  poundage  on  either  of  the  said  writs,  then  a  verdict 
is  to  be  entered  for  the  defendant. 

Honyman^  for  the  plaintifi; — The  sheriff  is  entitled  to 
poundage  in  respect  of  the  execution  of  the  second  and 
third  writs  of  elegit  [  Watson^  6. — The  question  is,  whether 
possession  was  ever  delivered  under  those  writs.  No 
poundage  is  due  on  an  elegit,  except  there  be  a  delivery 
of  possession.  "Suppose  A.  sues  out  a  writ  of  elegit,  under 
which  possession  is  delivered  to  him,  and  then  the  sheriff 
receives  another  writ  at  the  suit  of  6.,  he  could  not  deliver 
possession  to  B.  In  Peacock  v.  Harris  (a),  JPtnoett,  J.,  said, 
*'  that  it  was  the  opinion  of  HoUt  C.  J.,  that  the  sheriff 
should  have  fees  for  executing  an  elegit ;  but  he  said  he 
doubted  of  that,  because  it  would  be  unreasonable  when 
the  whole  debt  is  600/.,  and  perhaps  the  land  extended  but 
20L  per  annum,  that  the  sheriff  should  have  fees  for  600L^ 
MarHn,  B. — Under  what  statute  does  the  sheriff  claim  the 

(a)  1  Salk.  831. 
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poundage  7]   He  is  entitled  to  it  under  the  29  Eliz.  c.  4, 8. 1 :        1858. 
the  3  Geo.  1,  c.  15,  &  16,  onlj  r^ulated  the  amount  Nash 
▼.  AUen(a)  is  an  authority  that  the  16th  section  of  the  latter 
Act  must  be  read  as  if  the  word  **  elegit"  was  in  the  enacting 
part     [fFatsau,  B. — Can  there  he  a  tenant  in  possession 
and  also  a  tenant  in  remainder  by  el^t,  and  poundage 
payable  on  the  fiill  yalue  of  the  land,  under  each  writ  7] 
The  sheriff  has  taken  inquisitions  under  the  three  writs, 
and  has  extended  the  land  under  the  first     As  to  the 
second  and  third,  he  proposed  to  return  that  he  was  unable 
to  deliver  the  land  to  the  defendant,  because  he  had  already 
deliyered  it  to  him  under  the  first  writ    At  the  defendant's 
request,  that  was  altered  by  stating  that  the  sheriff  had 
caused  the  land  to  be  delivered  to  the  defendant,  subject  to 
his  interest  under  the  first  writ :  therefore  the  defendant  is 
estopped  firom  saying  that  the  sheriff  has  not  given  him 
possession*     [Martin,  B. — Do  you  contend  that  the  sheriff 
is  entitled  to  poundage  on  the  whole  value  of  the  land, 
under  each  writ  7]     Tyson  v.  Pa$ke{b)  decided  that  a  sheriff 
might  maintain  debt  for  his  fees  for  executing  an  elegit, 
for  the  execution  is  complete,  although  the  tenant  by  elegit 
18  put  to  an  ejectment.     That  case  is  an  authority  that  the 
29  Eliz.  c.  4,  s.  1,  gave  the  sheriff  a  right  to  poundage  on 
the  execution  of  a  writ  of  elegit     The  words  ''for  the 
executing  of  any  extent  upon  the  lands  of  any  person*'' 
mdude  an  elegit.     In  Peacock  v.  Harris  (c)  the  question 
W8S  not  whether  the  sheriff  was  entitled  to  poundage,  but 
only  as  to  the  amount    The  combined  effect  of  the  3  Geo.  1, 
c.  15,  and  29  Eliz.  c.  4,  is,  that  the  sheriff  is  not  entitled  lo 
poundage  on  the  amount  indorsed  on  the  writ,  but  only 
according  to  the  yearly  value  of  the  land  extended.    [CAiin- 
neU^  B. — The  right  to  poundage  depends  upon  whether 

(a)  4  Q.  B.  784.  W  1  Balk.  333. 

(e)  1  Sulk.  381. 
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1858.  posseaBion  has  been  deliyered.  The  question  therefore  is, 
whether  what  has  heen  done  amoants  to  a  dehyery  of  pos- 
session under  the  second  and  third  writs,  the  6rst  writ 
remaining  in  force.  Coald  the  land  be  delivered  under  the 
three  writs  at  once?]  Upon  the  execution  of  the  first  writ, 
there  was  a  reyersion  in  the  debtor,  which  was  extendible 
under  the  other  writs.  [Martin^  B. — The  interest  of  the 
debtor  does  not  seem  to  be  a  rerension :  it  is  like  that  of  a 
person  who  has  granted  a  right  to  enter  his  land  and  levy 
the  profits.]  Tenants  by  elegit  have  but  a  chattel  interest: 
Co.  Litt  42  & 


r.  LJoydf  for  the  defendant — Assuming  that  something 
remains  to  the  debtor  after  the  execution  of  an  elegit,  it  is 
not  an  interest  which  can  be  extended  under  a  second  writ, 
for  if  it  were,  it  would  haye  been  taken  under  the  first 
The  proper  return  in  this  case  is,  that  the  sheriff  has  already 
extended  the  lands.  Under  the  7  Wm.  4  &  1  Vict  c  55, 
the  sheriff  is  entitled  to  fees  for  taking  the  inquisition, 
independently  of  his  poundage.  In  this  case  the  sheriff's 
right  to  poundage  depends  entirely  on  the  3  Geo.  1, 
c.  15,  s.  16,  and  the  29  Eliz.  c.  4,  has  no  application.  A 
term  of  years  may  either  be  delivered  to  the  plaintiff,  at  an 
extended  annual  value,  as  part  of  the  lands  of  the  defend- 
ant, or  it  may  be  delivered  to  the  plaintiff  as  part  of  the 
defendant's  chattel  property,  the  jury  having  first  appraised 
it  at  a  gross  sum :  FkeiwoecTs  Ccae  (a)^  Arch.  Prac.  p.  633, 
9th  ed.  If  the  sheriff  delivers  the  term  as  landf  he  cannot 
have  poundage  under  the  29  Eliz.  c.  4 ;  nor  can  he  under 
the  3  Gea  1,  c.  16,  s.  16,  if  he  delivers  the  term  as  a  chat* 
teL  Here  the  term  was  delivered  as  land,  and  unles 
**  possession  or  seisin,**  within  the  meaning  of  the  3  Gea  1} 
c.  16,  s.  16,  was  given  under  the  second  and  third  writs,  no 

(a)  8  Rep.  171. 
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poandage  is  payable.     Actual  posaession  is  not  given,  but        1866. 
a  right  to  treat  the  debtor  as  a  trespasser  and  bring  eject-      ^T"*^*"*^ 
ment,  though  the  tenant  bj  elegit  may  (if  he  can)  enter  ». 

without  ejectment :  Sogers  v.  Pitcher  (a).  [Martin^  B., 
referred  to  the  judgment  of  CoUman,  J.,  in  Newton  v.  Har' 
land  (py]  In  2  Wms.  Saund  68,  d,  note,  it  is  said,  "  If  the 
sheriff  return  that  he  has  taken  an  inquisition  of  the 
defendant's  lands,  but  could  not  deliver  a  moiety  to  the 
plaintiff,  becaose  it  was  already  extended,  the  plaintiff  may 
have  a  capias  ad  satisfaciendum  or  fieri  facias;  for  the 
sheriff  does  not  deliver  the  lands,  which  is  the  only  bar 
given  by  the  statute :  I  Roll.  Abr.  905,  pi.  6,  Palmer  v. 
KnowJUs  (c)."  Formerly,  when  only  a  moiety  of  the  land 
could  be  extended,  if  two  writs  of  elegit  issued  at  the  suit 
of  different  creditors,  and  a  moiety  of  the  land  was  extended 
under  the  first  writ,  the  sheriff  could  not  deliver  a  moiety 
of  the  entirety  under  the  second  writ,  but  only  the  moiety 
of  the  remaining  moiety :  HuU  v.  Cogan  (d).  That  shews 
that  land  already  extended  is  not  capable  of  being  extended 
under  other  writs.  If  so,  the  sheriff  might  extend  the 
land  under  any  number  of  successive  writs,  and  exhaust  its 
value  in  poundage. — He  was  then  stopped  by  the  Court. 

Honjfnum,  in  reply. — Could  the  defendant  upon  this 
return  to  the  second  and  third  writs  have  writs  of  ca.  sa* 
or  fi.  fa.?  A  reversion  expectant  on  the  determination 
of  a  mortgage  may  be  extended :  The  Mayor,  ^c,  of 
Pook  V.  WhiU{e).  In  less  than  four  months  the  first 
judgment  would  be  satisfied.  [PoUock,  C.  B. — In  that  case 
the  debtor  might  have  a  right  to  have  the.land  back  again, 

(a)  6  Taunt.  202,  207.  (d)  Cro.  Eliz.  483.     See  Doe 

\h)  1  Man.  k  6.  663.  d.  Davies  v.  Creeds  5  Bing.  327. 

(c)  1  Leon,  176.  («)  15  M.  k  W.  577. 
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but  that  is  not  an  interest  which  the  law  recognises.]    If 

in  this  case  the  debtor  had  been  seised  in  fee,  subject  to  a 

„  <*•  term  of  years,  he  would  have  had  a  reversion  which  would 

Hughes.  " 

have  been  extendible. 


Pollock,  C.  6. — We  are  all  of  opinion  that  the  sheriff 
is  not  entitled  to  poundage  upon  either  the  second  or  third 
writ.  In  my  judgment,  there  was  nothing  which  the  law 
recognises  as  an  estate  or  interest  left  in  the  debtor,  capable 
of  being  taken  under  those  writs.  Under  the  first  writ 
every  thing  was  taken  that  could  be  taken,  and  nothing 
remained.  The  sheriflp  therefore,  under  the  two  other  writs, 
has  really  seized  nothing  and  handed  over  nothing,  and  can 
have  no  right  to  poundage. 

Martin,  6.—  I  am  of  the  same  opinion.  The  daim  is  for 
poundage  for  executing  certain  writs  of  elegit,  and  I  am  of 
opinion  that  the  sheriflp  could  not,  by  law,  execute  either  the 
second  or  third  writ,  having  executed  the  first;  and  for  the 
reason  which  he  proposed  to  give  on  his  return  to  the  first 
inquisition,  viz.,  that  he  was  ^'unable  to  deliver  the  lands, 
tenements  and  hereditaments  to  the  defendant,  because  be 
had  already  delivered  them  to  him  under  the  first  writ"  That 
is  a  true  return,  and  I  think  it  correctly  states  the  law  on  the 
subject  Upon  looking  at  what  a  writ  of  elegit  directs  to  be 
done,  this  is  plain.  The  sheriflp  is  commanded  that  he  deliver 
the  debtor's  lands  to  the  execution  creditor,  ''  to  hold  the 
said  lands  to  him  and  his  assigns  as  his  freehold,  according 
to  the  form  of  the  statute,  until  the  debt  and  damages 
shall  be  thereof  fully  levied.*'  Therefore,  as  it  seems  to 
me,  the  sheriflp  entirely  exhausted  his  power  of  acting 
under  the  other  writs  when  he  executed  the  first  It  is 
said,  however,  that  the  defendant  altered  the  return,  and 
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that  circumstance  gave  a  right  as  against  him.  But 
there  is  no  estoppel  as  between  the  defendant  and  the 
execution   debtor.     Then  it    is  areued   that  there  is   a  «• 

reyersion  expectant  on  the  determination  of  the  execution 
under  the  6rst  writ,  and  that  the  execution  creditor  ought 
to  have  that  interest^  and  so  the  sheriff  is  entitled  to 
poundage.  I  think  that  is  not  so,  because  such  an  interest 
is  not  a  tenement  within  the  meaning  of  the  Statute  of  Elegit 
(stat  Westm.  2,  13  Ed.  1,  st  1,  c.  18).  In  this  case  the 
execution  debtor  had  onlj  a  term  in  the  land,  and  upon 
the  transfer  of  that  the  whole  is  spent,  and  what  remains 
in  him  is  not  a  reversion  but  a  right  to  the  possession  of 
the  term  after  satisfaction  of  the  first  writ  (a).  I  am  clearly 
of  opinion  that  the  sheriff  is  not  entitled  to  poundage 
under  either  the  second  or  third  writ,  because  in  law  he  has 
not  executed  them. 

Watson,  6. — I  am  of  the  same  opinion.  The  question 
turns  upon  the  two  statutes  29  Eliz.  c  4,  s.  1,  and  3  Geo.  1, 
c  15,  8.  16.  It  appears  from  the  cases  of  Peacock  v. 
Harris  (b)  and  Tyson  v.  Pashe  (c)  that  the  29  Eliz.  c.  4, 
gave  the  sheriff  poundage  on  executing  an  elegit  But 
doubts  having  arisen  as  to  the  amount,  the  3  Geo.  1,  c.  15, 
8.  16,  (after  reciting  that  ''for  ascertaining  the  fees  for 
executing  writs  of  elegit,  so  far  as  the  same  relates  to  real 
estate,"  &c.),  restricts  the  poundage  to  a  certain  amount 
according  to  the  yearly  value  of  the  land  of  which  the 
sheriff  has  delivered  possession  or  seisin.  Although  the 
word  "elegit"  is  not  found  in  the  enacting  part  of  the 
clause,  the  intention  clearly  was  that  it  should  apply  to 
an  elegit,  and  the  language  is  large  enough  to  include  that 
writ.     Then,  upon  what  is  poundage  to  be  paid  ?    It  is  to 

(fl)  See  Lampefs  Case,  10  Rep.  46  b.  (b)  1  Salk.  331. 

(c)  1  Salk.  333. 
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be  paid  in  respect  of  land  whereof  the  sheriff  has  delivered 

possession  or  seisin.     Of  what  has  the  sheriff,  in  this  case, 

o-  delivered  possession  or  seisin?     According  to  my  ezpe- 

rience,  where  two  successive  writs  of  elegit  are  delivered 

to  a  sheriff,  the  return  has  always  been,  that  he  is  unable 

to  deliver  possession  of  the  land  under  the  second  writ, 

because  he  has  already  extended  it  under  the  first    Our 

attention  has  been  called  to  a  passage  in  2  Wms.  Saund. 

68  d,  from  which  it  appears,  that,  upon  such  a  return  being 

made,  there  is  no  execution  of  the  writ,  and  the  plaintiff 

is  entitled  to  a  ca.  sa.  or  fi.  fa.     It  is  clear  also,  upon  the 

authority  of  Huit  v.  Cogan  (a),  (where  it  was  held  that, 

under   a  second    writ   of  elegit,  a  moiety   only  of  the 

remaining  moiety  was  extendible),  that  land   cannot  be 

extended  under  a  second  writ  when  possession  has  been 

delivered  under  the  first.     It  is  not  necessary  to  determine 

whether  a  reversion  can  be  extended,  or  whether,  when 

the  amount  of  poundage  is  less  under  the  29  Eliz.  c.  4, 

than  under  the  3  Geo.  1,  c.  15,  it  is  payable  under  the  one 

statute  rather  than  the  other.     The  question  here  is,  has 

the  sheriff  executed  the  writ  within  the  meaning  of  the 

statute  of  Elizabeth,  or  has  he  delivered  possession  of  the 

land  within  the  statute  of  Geo.  1  ?    He  has  done  neither, 

and  therefore  I  am  clearly  of  opinion  that  he  is  not  entitled 

to  poundage. 

Channell,  B. — In  the  view  I  take  of  this  case^  it  is  not 
necessary  to  decide  whether,  when  a  sheriff  is  entided  to 
poundage,  his  right  depends  on  the  3  Geo.  1,  c.  15,  alone, 
or  whether  on  that  Act  in  connection  with  the  29  Eliz. 
c.  4,  because  I  think,  in  this  case,  that  the  sheriff  is  not 
entitled  to  any  poundage  in  respect  of  the  second  writ, 
and,  consequently,   cannot    be   in   respect  of  the  third. 

(tf)  Cro.  Eliz,  483. 
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When  those  writs  came  to  his  hands,  he  proposed  to  state 
in  his  return  the  true  Act,  but  that  was  altered  by  the 
defendants'  solicitor.    The  alteration,  however,  would  not  «• 

give  the  sheriff  a  right  to  poundage.  I  agree  with  mj 
brother  fFatson  that  this  view  is  supported  by  the  passage 
cited  from  2  Wms.  Saund.  68  d,  note. 


Jones  and  Another  v.  Clarke.  jom.  u. 

Declaration.— That    the  plaintifls    sold  to  the  Theplabtiff 

•old  to  the 

defendant,  ex  ship  **  Ion  **  from  Savannah,  deliverable  in  defendant, 

London,  and  subject  to  her  arrival  there,  400  or  more  loads  of  in  London, 

pitch  pine  timber,  at  4/.  5s.  per  load,  &c.,  timber  warranted  ^vann'^, 

of  feir  average  quality,  to  be  taken  on  a  feir  average  of  the  of^|[^^ine 

cargo,  &C.,  payment  by  acceptance  at  six  months  date  !l™^'w**** 

from  arrival  of  the  ship,  allowing  ten  days  for  delivery:  warranted  of 

that  the  plaintifls  had  done  all  things,  and  that  everything  quality, 

had  duly  happened  to  entitle  them  to  maintain  this  action ;  fur  aTorage 

yet  the  defendant  would  not  accept  the  timber  or  pay  for  Evidence  waa 

the  same  by  acceptance.  pitch  pine 

Pleas. — First,  that  the  defendant  did  not  sell  the  timber  ^^J  ^^]^ 

upon  the  terms  therein  mentioned. — Secondly,  that  the  *'^'^*2wrti 

timber  was  not  of  fair  average  quality,  and  that  the  plaintifls  i°  Central 

were  not  willing  to  deliver  such  timber  as,  by  the  contract,  that  pitch  pine 

timber  ironi 

they  were  bound  to  deliver.  Danen  hai 

At  the  trial,  before  BramweU  B.,  at  the  London  Sittings  it,  being  better 
after  last  Michaelmas  Term,  it  appeared  that  the  timber  was  ^\i^  f^^er 
sold  by  the  plaintifls  to  the  defendant  under  the  following  ^||["f^^ 

contract  • SaTannah.— 

contraci.  JJeM;  that  the 

evidence 


admissible  to  eiplain  the  contract,  and  that  noon  this  etidcnco  the  contract  must  be  constniod  as 
for  timber  of  a  (air  avenige  of  Savannah  pitch  pine  timber. 
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1868.  '•  April  7th,  1867.     Sold  to  Mr.  F.  A.  Clarke  &c  deliver- 

*^^^      able  in  London,  ex  *  Ion '  from  Savannah,  and  subject  to 

_  ^'  her  arrival  there,  400  loads  or  more  of  pitch  pine  timber, 

Clabki.  '^         ^ 

at  4/.  6s.  per  load  of  60  feet  cube,  per  Customs  measure, 

for  cost,  freight,  and  insurance  only,  the  buyer  paying  all 

other  charges.      The  timber,  warranted  of  fair  ayenige 

quality,  is  to  be  taken  of  fair  average  of  the  caigo^  and,  as 

far  as  possible,  following  Customs  numbers.     Payment  by 

acceptance  at  six  months  from  arrival  of  ship,  allowing  ten 

days  for  delivery. 

«<JoNB8  &  Nash." 

Pitch  pine  timber  is  an  article  which  is  exported  from 
several  places  in  Central  America.  The  plaintifiSs*  witnesses 
proved  that  pitch  pine  timber  from  Darien  is  of  superior 
quality  to  that  from  Savannah;  that  from  Darien,  as  it 
arrives,  being  better  squared  and  butted,  and  having  fewer 
plug  holes,  so  that  the  purchaser  gets  more  heart  out  of  a 
given  quantity.  They  stated  that  the  timber  in  question  was 
a  fair  average  of  Savannah  pitch  pine  timber.  The  defend- 
ant's witnesses  stated  that,  if  Savannah  pitch  pine  timber 
was  well  prepared,  it  was  as  good  as  Darien,  and  that  this 
timber  was  full  of  sap  and  not  of  fiur  average  quality. 
The  learned  Judge  left  it  to  the  jury  to  say  whether  the 
cargo  was  a  fair  average  cargo  of  pitch  pine  timber  of 
Savannah.     The  jury  found  a  verdict  for  the  plaintifik 

Ckasby  now  moved  for  a  new  trial  on  the  ground  of 
misdirection. — According  to  the  true  construction  of  the 
contract,  the  defendant  was  entitled  to  have  pitch  pipe 
timber  of  fair  average  quality,  without  reference  to  the 
place  from  which  it  came,  that  is  to  say,  of  fair  average 
quality  to  the  consumers. 

Pollock,  C.  B. — 1  am  of  opinion  that  the  learned  Judge 


HILARY    TSRM,   21    VICT.  727 

was  right  in  the  view  he  took  at  the  trial.  To  satisfy  the  1358. 
warranty,  the  cai^  must  be  a  fiiir  average  of  the  various 
sorts  of  the  article  which  come  from  the  port.  The 
comparison  must  be  with  those  things  which  would  be 
present  to  the  minds  of  the  contracting  parties  when 
dealing  for  the  article.  There  are  many  departments  of 
commerce  in  which  people  know  only  the  market  in  which 
they  deal.  Wine  from  a  particular  place  of  fair  average 
quality,  does  not  mean  of  fair  quality  taking  the  average 
of  wines  in  generaL 

BIabtin,  B. — I  also  think  that  my  brother  BramwdTs 
ruling  was  correct.  The  plaintiff  had  a  right  to  establish 
by  evidence  the  fact  that  there  was  a  known  difference 
between  pitch  pine  timber  from  Darien  and  that  from 
Savannah,  and  to  shew  that  the  former  was  better  squared 
and  butted  than  the  latter.  These  facts  being  established 
the  contract  must  be  read  with  reference  to  them,  and 
then  it  would  appear  that  the  fair  average  spoken  of  meant 
a  fidr  average  of  Savannah  pitch  pine  timber.  A  vast 
variety  of  cottons  are  brought  to  market ;  from  amongst 
other  places  America,  India,  and  Egypt;  no  average  could 
be  made  of  these  various  sorts  of  cottons. 

Bbamwell,  B. — I  retain  the  opinion  I  expressed  at  the 
trial.  The  plaintifis  had  clearly  a  right  to  prove  the 
extrinsic  facts  given  in  evidence.  This  was  a  sale  of  the 
timber  in  the  state  in  which  it  ordinarily  arrives.  The 
two  sorts  of  pitch  pine  timber  arrive  in  different  plights 
of  which  no  average  could  be  made.  The  evidence 
therefore  shews  that  the  true  construction  of  the  agreement 
is,  that  the  timber  was  to  be  of  fair  average  quality  as 
Savannah  pitch  pine  timber. 
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Chamnbll,  B.— I  agree  with  the  rest  of  the  Court  in 

thinking  that  the  evidence  was  properly  received  to  ezpUdn 

the  meaning  of  the  contract 

Role  refused. 


Alice  Vo6K,  Administratrix  of  Edwabd  Vobb,  Deceased, 
9.  Thb  Lancabhirb  and  Yob&shibb  Railway  Com- 


Jan.  18. 


PANY. 


X  HE  declaration,  by  Alice  Vose,  administratrix  of  Edward 
Vose,  her  husband,  stated,  that  the  defendants,  after  the 


A  •enmttn 
the  emploT- 
mentof  the 
£•  La  Con- 

puij,  engaged   passing  of  9  &  10  Vict  c  93,  were  possessed  of  a  locomo- 

m  refMuniiff  ,  ... 

tive  Steam-engine,  which  was  then  upon  a  certain  station, 


a  carnage  » 
riding  at  a 
station  in  the 
joint  ooeapa- 
tion  of  the 
K.  li.  Com* 

rj  and  the 
and  Y. 
Companj,  was 
killed  bj  an 
engine  of  the 
L.  and  Y. 
Company 
being  shunted 
into  the  riding 
at  which  ho 
was  at  work* 
It  appealed 
that  rules  for 
the  regulation 
of  the  station 
were 


in  which,  and  in  a  certain  siding  thereon,  the  said  E.  Vose 
was  lawfully  employed  in  mending  certain  waggons,  which 
steam-engine  was  being  moved  about  and  drawing  certain 
waggons  under  the  care,  management,  and  control  of  the 
defendants*  servants :  that  it  was  the  duty  of  the  defend- 
ants and  their  servants  to  use  due  and  proper  care,  skill, 
and  diligence  in  and  about  the  management  of  the  said 
steam-engine  and  waggons ;  yet  the  defendant  so  carelessly, 
improperly,  negligently,  and  unskilfully  managed  the  said 
steam-engine,  and  took  so  little  care  in  such  management, 
pubTbh^,  ^^^  ^y  ^'^  wrongful  act,  neglect,  &c.,  of  the  defendants 
iSnt^ames'rf    ^^^  ^^^  Servants,  the   sleam-engine  and  waggons  were 

driven  against  the  said  wagons,  one  of  which  the  said 


E.  Vose  was  engaged  in  mending,  and  thereby  E.  Vose 
was  violently  struck,  8ec ;  and  was  killed,  within  less  than 
twelve  calendar  months  before  suit;   and  the  plaintiff,  as 


the  two  Com- 
panies; and 
that  the 
serrants  em- 
ployed in 
shunting  the 
engines  were 
the  joint 

serranu  of  the  two  Companies,  but  the  engine  driven  and  persons  employed,  aa  the  deoeated 
?"»  'J  rehiring  the  carriage,  were  the  separate  serrants  of  each  Company.  It  was  found 
kHi^S  J-  *■  ^  ^^  precautions  to  be  taken  before  shunting  trains  into  sidings,  hsd  been 
olMenred,  and  that  there  had  been  no  negligence  on  the  part  of  the  deceased,  the  ibaats- 
y«i.  pomtsman  or  engine  driver;  but  that  the  accident  was  occasioned  by  the  mlei  being 
defective.— //eZ^  that  the  L.  and  Y.  Company  were  liable  to  an  action  at  the  suit  of  the 
administratrix  of  such  servant. 
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such  administratriz^  ftc.^  sues  by  virtue  of  the  said  Act,  for        1858. 
the  benefit  of  herself,  the  widow  of  the  said  E.  Vose,  and      "^y^^^^ 
for  John  Vose  and  others,  children  of  the  said  KVose.  ,      •• 

Lahoashi&k 
Plea:  Not  euilty. — Whereupon  issue  was  joined.  aitd 

TORKBHIEB 

At  the  trial  before  WaUan,  B.,  at  the  last  Liverpool  Railway  Co. 
Assizes,  it  appeared  that  the  deceased  was  a  blacksmith 
in  the  employ  of  the  E^st  Lancashire  Railway  Company. 
The  station  in  Liverpool  is  in  the  joint  occupation  of  that 
Company  and  the  Lancashire  and  Yorkshire  Railway 
Company,  and  on  each  side  of  the  line  is  a  siding;  that 
on  the  West  belonging  to  the  East  Lancashire  Railway 
Company,  that  on  the  East  to  the  Lancashire  and  York- 
shire Railway  Company.  On  the  10th  of  January,  1857, 
the  deceased  and  one  Clewly  were  told  by  the  waggon 
inspector  of  the  East  Lancashire  Railway  Company,  to 
put  a  new  bufier  on  an  Elast  Lancashire  waggon  in  the 
siding  of  that  Company.  When  waggons  required  only 
slight  repairs  such  repairs  were  ordinarily  done  in  the 
sidings.  On  this  occasion  the  deceased  and  Clewly  were 
working  between  the  waggons  of  which  there  were  several 
on  the  siding ;  and  the  noise  occasioned  by  rivetting  on  the 
buffer  made  it  almost  impossible  for  them  to  hear  anything. 
An  engine  belonging  to  the  Lancashire  and  Yorkshire 
Railway  Company,  and  driven  by  one  of  their  drivers, 
pushed  two  waggons  belonging  to  the  Lancashire  and 
Yorkshire  Railway  Company  into  the  siding  where  the 
deceased  was  at  work,  and  killed  him  on  the  spot.  The 
deceased  from  his  position  was  unable  to  see  the  engine  as 
it  came  up.  Neither  engine  driver,  shuntsman,  or  points- 
man could  see  a  person  working  at  a  buffer  in  the  position 
of  the  deceased.  The  deceased  had  not  given  notice  to 
the  shuntsman  or  pointsman  that  he  was  working  in  the 
siding. 

The  practice  as  to  shunting  the  waggons  into  the  siding 
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1858.        ^'^  ^  follows: — The  pointsman  keeps  up  a  red  signal. 

^"^"""^^       As  the  engine  conies  up  the  engineman  whistles  till,  on  a 

»•  signal  from  the  shuntsman,  the  red  signal  is  taken  down. 

Lamcasuire 

▲HD         As  soon  as  the  red  signal  is  down,  the  engine  comes  on 

RailwatCo.   to  the  pointsman's  stand  and  passes  it     The  shuntsman 

looks  to  see  that  no  waggons  are  in  the  way,  and  if  he  sees 

none  gives  a  signal  to  the  engineman.     The  shuntsman 

then   uncouples  the   waggons.      The  engineman  cannot 

come  into  the  siding,  unless  the  pointsman  turns  the  points 

and  the  shuntsman  uncouples  the  waggons.     There  was  a 

conflict  of  testimony,  as  to  whether  or  not  the  engineman 

had  whistled  on  approaching  the  siding  in  order  to  shunt 

the  carriages. 

On  the  part  of  the  defendants,  it  was  alleged  that  the 
sidings  were  used  by  the  two  Companies  in  common. 
Some  rules  were  put  in  headed, — 

*<  Liverpool  Joint  Lime. 

*' Notice  to  pointsmen,  signalmen,  engine  drivers,  fire- 
men, guards,  breaksmen,  porters,  and  platelayers." 

The  5th  and  7th  Rules  were  as  follows : — 

**  5.  All  enffine  drivers  and  firemen  are  hereby  instructed 
to  go  with  caution  on  the  joint  line,  especially  between 
the  North  end  of  the  Viaduct  and  the  Exchange  Station. 
Also  out  of  the  Tunnel  towards  Booth  Lane  Station. 
They  are  especially  referred  to  the  Rule  Books  of  the 
respective  Companies,  viz.,  L.  &  Y.  and  EL  L.  Railway 
Companies,  requiring  vigilance  and  caution  on  their  part" 

**  7.  A  Bell  must  he  rung  by  the  pointsman  as  trains 
approach  the  hoists,  to  warn  the  porters  and  others  em- 
ployed there  to  keep  themselves,  horses  and  tnicks  clear 
of  the  main  lines ;  but,  irrespective  of  the  ringing  of  the 
bell,  it  is  requisite  that  they  also  keep  a  good  look  out 
to  avoid  danger  from  passing  trains.*' 

The  pointsmen,  shuntsmen  and  some  of  the  platelayers 
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were   the  joint  servants  of  the   two   Companies.      The       1858. 
drivers  of  engines,  stokers  and  persons  employed  to  repair      ^"^^ 
carriaffes  were  the  separate  servants  of  each  Company.  »• 

The  learned  judge  asked  the  jury,  first,  whether  the  and 
deceased  was  guilty  of  negligence.  Secondly,  he  said  that  bailwat  Co. 
no  railway  Company  by  establishing  rules  can  justify  their 
servants  in  not  taking  due  care  of  human  life:  if  they 
drive  waggons  into  a  place  where  men  may  be  at  work, 
it  is  the  duty  of  the  Company  to  see  that  proper  rules  for 
the  safety  of  such  persons  are  established ;  and  he  asked 
the  jury  whether  there  was  negligence ;  whether  the  shunts^ 
man,  pointsman,  and  driver  did  all  that  the  rules  of  the 
Company  required  ;  and  whether  the  accident  was  caused 
by  the  Company  not  giving  proper  directions  to  their 
servants?  The  jury  found  that  the  accident  was  owing 
to  the  defective  rules,  and  that  no  person  other  than  the 
defendants  was  guilty  of  negligence.  A  verdict  was  then 
entered  for  the  plaintiff,  and  leave  was  reserved  to  the 
defendants  to  move  to  enter  a  verdict  for  them,  if  the 
Court  should  be  of  opinion  that  upon  this  finding  they 
were  entitled  to  it. 

Hugh  HUl,  in  the  present  term,  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside  and  a  verdict 
entered  for  the  defendant,  or  a  new  trial  had,  on  the  ground 
that,  upon  the  fisu^ts  proved  and  found  by  the  jury,  the 
plaintiff  was  not  entitled  to  recover.  Also  that  the  circum- 
stance of  the  rules  of  the  joint  companies  for  the  manage- 
ment and  working  of  the  station  being  defective,  and  such 
defect  being  the  occasion  of  the  death  of  the  deceased, 
constituted  no  cause  of  action. 

Overend  and  Brett  shewed  cause  (Jan.  15). — The 
deceased  was  the  servant  of  the  East  Lancashire  Railway 
Company,  and  working  for  them  in  their  own  siding.     He 


732  EXCHEQUER  BEPORT8. 

was  killed  by  a  Lancashire  and  Yorkshire  engine  driven 

by  a  servant  of  that  Company,  not  by  the  negligence  of 

9'  a  fellow  servant     This  is  therefore  not  like  the  case  of  a 

Lanoabhi&b 

AND  person  who  voluntarily  enters  into  a  dangerous  service; 
Railway  Ck).  and  the  rules  that  have  been  laid  down  on  that  subject 
have  no  application.  The  real  question  is  whether  there 
was  negligence,  on  the  part  of  the  owners  or  driver  of  the 
engine,  which  caused  the  death.  Even  if  the  deceased  was 
in  any  sense  the  servant  of  the  Lancashire  and  Yorkshire 
Company,  it  was  the  personal  interference  and  negli- 
gence of  that  Company  which  caused  the  accident  The 
cases  of  Paterson  v.  Wallace  (a)  and  Roberts  v.  Smith  (i) 
shew  that  the  Company  is  responsible.  In  the  former 
case  Lord  Cranwarth  said : — *'  It  is  the  master's  duty  to  be 
careful  that  his  servant  is  not  induced  to  work  under  a 
notion  that  tackle  or  machinery  is  staunch  and  secure,  when 
in  fact  the  master  knows  or  ought  to  know  that  it  is  not 
so;  and  if  from  any  negligence  in  this  respect  damage 
arises  the  master  is  responsible."  [Pollock,  C.  B. — That  is 
merely  a  dictum  of  the  Lord  Chancellor  in  a  Scotch 
case,  not  a  decision  of  the  House  of  Lords.  Martin,  B.— 
The  difficulty  is  that  the  servant  is  not  bound  to  expose 
himself  to  the  risk. — S.  Temple,  amicus  curuB.  In  Bobertt 
V.  Smitli  the  plaintiff  could  not  have  known  that  the  scaffold 
was  defective.] 

Suffh  Hill  and  Blackburn,  in  support  of  the  rule.— 
The  negligence  was  the  negligence  of  the  employer 
as  well  as  of  the  Lancashire  and  Yorkshire  Railway 
Company.  The  rules  were  the  joint  rules  of  the 
two,  and  both  or  either  might  have  been  sued.  The 
deceased  met  his  d^ath  by  an  ordinary  risk  incident 
to  his  employment  In  Skipp  v.  The  Eastern  Countiei 
(a)  1  Macqueen,  74S.  (b)  2  H.  &  N.  218. 
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RaUtoay  Company  (a)  a  person  in  the  employ  of  that 
company  was  injured  in  attaching  tracks  to  a  train, 
and  eyidenoe  was  given  that  the  work  was  too  much  for  *. 

the  servants  of  the  Company;  it  was  held  that  the  akd 
Company  were  not  liable,  and  that  it  was  not  a  proper  KailwatCo. 
question  to  leave  to  the  jury  whether  the  number  of 
servants  employed  by  the -Company  was  suflBcient  for  the 
performance  of  the  work.  That  case  establishes  the  prin* 
ciple  that  if  a  person  enters  into  a  service  of  danger,  and, 
in  the  course  of  his  employment,  suffers  an  injury,  the 
master  is  not  liable.  Where  the  injury  arises  from  the 
subsequent  interference  of  the  master,  the  case  may  be 
different.  In  WiggeU  v.  Fox  (b)  a  contractor  was  held  not 
responable  for  the  death  of  a  servant  of  a  sub-contractor  who 
was  killed  by  the  negligence  of  a  servant  of  the  contractor, 
they  being  in  a  common  employ.  In  Deffg  v.  7^  Mutland 
BaSway  Company  (e)  a  volunteer  was  held  to  be  on  the 
same  footing  as  a  servant  The  observation  of  fFilks,  J., 
in  Roberts  v.  Smith  (d)  shews  that  the  dictum  of  Lord 
Cranworth  in  Paierson  v.  WaUaee  {e)  is  not  recognised  as 
the  rule  in  English  cases.  The  law  of  Scotland  is  radically 
different  from  the  law  of  England  on  this  subject :  Broum  v. 
McGregor  (/).  To  render  the  master  liable,  there  must  be 
evidence  of  personal  interference  and  negligence  after  the 
employment  of  the  servant  has  commenced*  If  the  risk 
existed  at  the  time  of  the  commencement  of  the  employ- 
ment^ and  the  servant  knew,  or  had  the«means  of  knowing 
it  when  he  entered  into  the  service,  the  master  is  not 
liable. — They  also  referred  to  Thorogood  v.  Bryan  (g,) 

Cur.  adv.  vult 

(a)  9  Exch.  22S.  (e)  1  Macqueen,  748. 

(6)  11  Exch.  832.  (/)  Cited  1  Macqueen,  753  n. 

(c)  1  H.  &  NT.  773.  (g)  8  C.  B.  115. 

(<0  2H.&N.213. 
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Pollock^  C.  6.,  now  said. — We  are  all  of  opiDion  that 
thb   rule    most  be  dischatgecL     The  odIj  question  ]b, 
9,~        whether  the  verdict  which  was  entered  for  the  plaintiff 
AND        should  be  set  aside  and  a  verdict  entered  for  the  defendants 

R^"w!Sr  cS.  ^^  3^^  ^^^^  asked  if  the  defendants  were  guilty  of 
negligence,  and  they  found  that  question  in  the  affirmative. 
They  further  found  that  no  other  person  was  guilty  of  any 
negligence,  neither  the  deceased,  the  engine  driver,  the 
pointsman  nor  the  shuntsman,  and,  in  &ct,  have  acquitted 
of  negligence  every  person  who  could  have  contributed 
to  the  accident,  except  the  defendants.  The  deceased  was 
not  the  servant  of  the  defendants,  but  of  the  East  Lanca- 
shire- Railway  Company.  Under  these  circumstances  the 
defendants  do  not  complain  of  the  direction  of  the  learned 
Judge,  nor  would  any  such  complaint  be  well  founded ; 
and  the  finding  of  the  jury  is  not  impeached.  I  do  not 
mean  to  find  fault  with  the  verdict ;  nor  do  I  say  whether  I 
should  have  so  found,  though  I  believe  my  learned  brothers 
concur  in  it;  but,  upon  the  question  before  us,  it  being 
found  by  the  jury  that  there  was  negligence  on  the  part 
of  the  defendants  and  none  on  the  part  of  any  other  person, 
we  must  give  efiect  to  that  finding  or  grant  a  new  trial. 
The  latter  we  cannot  do.  In  my  opinion  we  ought  to 
be  extremely  cautious  not  to  relax  the  rule  originally 
laid  down  in  this  Court,  that  with  respect  to  servants 
in  a  common  employ,  the  master  cannot  be  made  answer- 
able for  an  injury  caused  to  one  servant  by  the  negligence 
of  another.  Few  rules  of  law  are  of  greater  practical 
importance.  The  law  must  have  been  the  same  long  before 
it  was  enunciated  in  this  Court  in  the  case  of  Priestky  ?. 
Fowler  (a).  If  not,  such  actions  would  have  been  of  fre- 
quent occurrence.  No  such  action,  however,  appears  ever 
to  have  been  brought  before  the  decision  of  that  case.    We 

(a)  3  M.  &  W.  1. 
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ought  not  to  allow  so  important  a  decision  to  be  frittered        1858. 
away  by  minute  distinctions  or  the  ingenuity  of  advocates. 


VOM 

But  that  rule  of  law  does  not  apply  to  the  facts  of  the    ,      *• 

present  case.     It  is  impossible  that  we  can  order  the  verdict         ^ri 

to  be  entered  for  the  defendants ;  and  on  these  grounds,  in   Railway  Co. 

which  the  rest  of  the  Court  (a)  concur,  the  rule  must  be 
discharged. 

Rule  discharged, 
(a).  Martin,  B.,  Wat$<m,  B.,  and  ChmmeU,  B. 


Isaac   P&bston,    Clerk  to   the    Commissioners    of    the 

Haven    of    Great  Yarmouth,  v.    The    Norfolk 

Railway   Company  and   The   Eastern   Counties 
Railway  Company.  jan.7&. 

J.  HE  declaration  stated  that,  by  ^'  The  Great  Yarmouth  xn  Act,  7  &  a 
Haven  Bridge  and  Navigation  Act,  1835,"  (5  &  6  Wm.  4,  fo^iia^ii^'^'* 

navigable 
commiinication  for  ships  between  the  city  of  Norwich  and  the  sea,  empowered  the  0>nipany  of 
Proprietors  of  the  Norwich  and  Lowestoft  Navigation  to  erect  a  lock  or  sluice,  with  proper 
stop-gates,  to  prevent  the  waters  of  a  broad  and  certain  navigable  ri? ers  from  flowing  into 
a  certain  lake,  and  to  make  an  entrance  cnt  from  that  lake  to  the  sea.  Section  3  provided,  that 
nothing  in  the  Act  contained  should  anthoriie  or  enable  the  Company  to  divert  or  abstract  any 
of  the  waters  of  the  said  broad  or  rivers  for  any  purpose  whatsoever,  eicept  for  the  purpose  of 
supplying  certain  intended  cuts  with  water,  and  for  the  purposes  of  locaing  ships  or  vessels 
from  or  into  the  said  lake.  This  entrance  cut  from  the  liJLe  into  the  sea  was  constructed 
imder  the  said  Act,  and  the  level  of  the  water  in  the  lake  was  kept  lower  than  the  level  of  the 
broad  and  rivers.  TbA  ock  was  made  with  proper  gates  in  pursuance  of  the  Act.  By  divers 
acts  of  parliament,  andliltimately  by  9  &  10  Vict.  c.  czxxii.,  the  said  lock  snd  works  oecame 
vested  in  the  Norfolk  Railway  Company.  By  an  agreement  between  the  Norfolk  Railway  Com- 
pany and  the  Eaatem  Counties  Railwav  Company,  reciting  that  the  works,  includlngthe  lock  in 
2ucstion  had  become  vested  in  the  Norfolk  Railway  Company,  it  was  provided  that  **  The  Eastern 
bounties  Railway  Company  should  have,  as  between  themselves  and  the  ether  Company, 
(but  subject  to  such  division  and  apportionment  of  ffross  receipts  as  is  therein  mentioned,)  the 
exclusive  possession,  use,  enjoyment  and  receipt  of  all  the  propertv,  rights,  Ac,  of  the  works 
respectively  in  the  same  manner  as  the  Norfolk  Railway  Company  have  become  entitled  to  the 
same  under  or  by  virtue  of  the  respective  Acts,  &c.,  or  otherwise :  That  the  Eastern  Counties 
Company  should  at  all  times  repair  and  keep  up  the  said  works  with  the  appurtenances,**  Ac. ; 
and  that  die  powers  of  the  Norfolk  Rulwav  Company  should  be  exercised  by  the  Eastern 
Counties  Company.  Other  clauses  provided  for  the  division  of  the  profits  in  certain  proportions 
after  deducting  the  working  expenses,  which  were  to  be  borne  bv  the  Eastern  Counties  Company. 
Clause  29,  provided  for  the  appofaitment  of  a  joint  committee  of  directors  of  the  three  Companies 
tosiaperintMid  the  working  of  the  railways.   By  17  &  It)  Vict,  c  ccxx.  s.  2,  the  agreement  was 

VOL.  n. — ^N.  9.  C  C  C  EXCfiU 
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Pbeston 


c  xlix.)  (a)  it  was  enacted,  that  it  should  be  lawful  for  the 

said  Commissioners  and  they  were  thereby  required  to 

V.  support,  &&,  the  Haven  of  Great  Yarmouth,  &&,  and  to 

Railway  Co.  cletr  and  deepen  part  of  the  river  Wensum,  called  the  river 
Easts&n      Yare,  and  also  to  clear  and  deepen  that  part  of  the  river 

RAl^LwIi^Co.  Yare  called  Braydon  and  Burgh  Flats,  for  making  the  ssme 
navigable  for  wherries  and  keels ;  and  that  it  should  be  lawfid 
for  the  Commissioners  to  receive  and  recover  duties  for 
vessels  entering  into,  or  departing  from  the  Haven:  that  the 
Commissioners  are  liable  to  support  the  haven,  and  were 
and  are  entitled  to  demand  the  said  duties*   That  the  haven 

oonfinned ;  and  by  s.  11,  the  Eastern  Counties  Company  were  to  nae,  work,  regolate  and  muag« 
the  fire  undertakings  (in  the  Act  mentioned)  as  if  they  were  one  undertaking.  By  s.  12,  "toe 
powers  granted  to  the  Companies  respectively,  by  virtue  of  the  recited  Acts,  or  any  of  them, 
with  respect  to  the  user,  working,  regulation  and  management  of  their  respective  railway, 
works  and  undertakings,  ice,  were  to  be  exercised  and  enjoyed  by  the  Eastern  Counties  Rail- 
way Company,  &c.,  under  the  same  regulations  and  restrictions  as  were,  by  the  recited  Acts 
relating  to  that  Company,  imposed  on  that  Company.  After  the  making  of  the  agreement,  the 
Eastern  Counties  Railway  Ciompany  entered  into  possession  of  the  lock  and  works,  and  the 
Norfolk  Railway  Company  were  not  in  possession.  At  the  time  of  the  making  of  the  sfreement, 
the  lock  had  been  allowea  to  become  out  of  repair,  and  such  want  of  repair  continoed  after  the 
lock  and  works  came  into  the  possession  of  the  Eastern  Counties  Railway  Companr ;  sod 
during  all  that  time  large  quantities  of  water  escaped  from  the  broad  and  rivers  into  ue  lake.^ 
Held:  First,  that  such  water  was  diverted  or  abstracted  contrary  to  the  prohibitioa  in  7  &  8 
Geo.  4,  c.  zlii.  s.  3.  Secondly,  that  the  Norfolk  Railway  Company  were  not  responsible  for 
the  diversion  or  abstraction  of  the  waters  subsequent  to  the  making  of  the  agreement,  and  the 
passing  of  17  &  16  Vict,  c  cczx.,  while  the  lock  and  works  were  in  the  possesion  of  the 
Eastern  Counties  Railway  Company. 


(a)  Bj  5  &  6  Wm.  4,  c.  xlix. 
&  4,  the  properij  of  the  Com- 
missionerB  under  the  former  Act 
is  vested  in  the  Commissioners 
under  that  Act. 

By  8.  85,  it  is  enacted,  that  "  It 
shall  be  lawful  for  the  said  Com- 
missioners, and  they  are  hereby 
requfred  to  support,  repair,  and 
maintain  the  said  Haven  of  Great 
Yarmouth  •  ♦  ♦  And  also 
to  clear  and  deepen  that  part  of 
the  river  Yare,  leading  from 
Great  Yarmouth  to  the  city  of 
Norwich,  commonly  called  Bray- 
don and  Burgh  Flats,  for  making 
the  same  navigable  for  wherries 
and  keels  usually  passing  upon 


the  same,**  &c. 

Section  42  imposes  duties  on 
vessels  entering  the  Haven  of 
Great  Yarmouth,  k<^  and  on 
imports  and  exports. 

By  8.  93,  the  Commissiooen 
aball  out  of  the  duties  pay  to 
such  person  as  the  justioes  of 
Norfolk  shall  appoint,  the  amount 
of  the  sum  for  which  the  justices 
shall  have  delivered  in  an  esti- 
mate,  &c.,  "to  be  applied  for 
and  towarda  the  cleansing  snd 
deepening  the  said  river  Wave- 
ney  in  such  manner  as  the  said 
justices  in  quarter  sessions  ss- 
sembled,  shall  order  and  direct." 
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is  an  ancieDt  haven  fonned  bj  the  influence  of  the  riven        1868. 
Wenaom,  otherwise  Yare,  Waveney,  and  Bure,  being  navig-      ^^''^ 
able  rivers :  that,  until  the  makinff  of  certain  Acts  herein-      _  »• 

^  ®  Norfolk 

after  mentioned,  all  the  waters  of  certain  streams  connected    Railway  Co. 

AMD 

with  them,  viz.,  Onlton  Broad,  Oulton  Dyke  and  Lake  Eastebh 
Lothing  ran  and  flowed  into  the  said  haven,  and  through  iuilwat  Co. 
the  same  to  the  sea,  and  that  the  ancient  course  of  the 
said  waters  to  the  sea  was  through  the  said  haven.  That  by 
an  Act  (7  &  8  Geo.  4,  c.  zlii.) ''  The  Company  of  Proprietors 
of  The  Norwich  and  Lowestoft  Navigation"  were  authorised 
to  make  certain  cuts,  &c.,  between  the  rivers  Wensum  and 
Waveney,  and  a  certain  lock  between  Oulton  Broad  and 
Lake  Lothing^  and  a  certain  entrance  cut  or  communication 
between  Lake  Lothing  and  the  sea;  and  it  was  enacted 
that  nothing  in  that  Act  contained  should  authorise  the 
Company  to  divert  or  abstract  any  of  the  waters  of  the 
said  rivers  or  either  of  them,  or  any  of  the  waters,  streams 
or  springs  connected  with  such  rivers  (save  and  except  the 
waters  of  Lake  Lothing)  for  any  purpose  whatever,  except 
lor  the  purpose  of  supplying  the  cuts  by  the  last  mentioned 
Act  authorised  to  be  made,  with  water,  and  for  the 
purpose  of  locking  ships  or  vessels  from  or  into  Lake 
Lothing,  and  for  such  other  locking  of  ships  or  vessels  as 
might  at  any  time  be  required  in  any  other  part  of  the 
intended  navigation.  That  the  said  works,  basins,  cuts 
and  harbours  (hereinafter  called  the  '*  navigation  works 
and  harbour  ")  were  made.  That,  by  virtue  of  the  powers 
given  by  The  Lowestoft  Railway  and  Harbour  Act,  1845, 
(8  &  9  Vict  c.  xlv.)  The  Lowestoft  Railway  and  Harbour 
Company  purchased  fix>m  the  Company  of  Proprietors  of 
The  Norwich  and  Lowestoft  Navigation  the  said  <^  naviga- 
tion works  and  harbour."  That  by  an  Act  for  enabling 
the  Norfolk  Railway  Company  to  purchase  or  tease  the 
Lowestoft  Railway,  Harbour  and  Navigation,  (9  &  10  Vict. 

c  c  c  2 
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185S.  ^  czzziL)  it  was  enacted  that  The  Norfolk  Railway  Com- 
^'"^'""^  pany  should  ezecate  the  works  which  the  said  Lowestoft 
_  V-  Railway  and  Harbour  Company  were  authorized  to  con- 

Railway  Co.  stnict ;  and  by  the  Norfolk  Rdlway  (Lowestoft  Harbour 
Eastebh      Improvement)  Act,  1854  (17  &  18  Vict.  c.  cxzx.),  cerUin 

Railwa/co.  ft^rther  powers  were  given  for  altering,  enlarging,  deepening 
and  improving  Lake  Lothing,  and  for  improving  Lowestoft 
Harbour;  and  it  was  thereby  enacted  that  nothing  therein 
contained  should  be  deemed  to  authorize  or  enable  the  Norfolk 
Railway  Company  to  divert  or  abstract  any  of  the  waters 
of  the  rivers  Wensum  and  Waveney,  or  any  of  the  waters, 
streams  or  springs  connected  with  such  rivers,  other  than 
and  ezcept  so  far  as  the  Company  of  Proprietora  of  the 
Norwich  and  Lowestoft  Navigation  were  (by  7  &  8  Gea  4, 
c.  zlii.)  authorized  or  enabled  to  divert  and  abstract  the 
same.  That,  before  the  committing  of  the  grievances,  the 
several  railways,  works  and  undertakings  belonging  to  the 
Norfolk  Railway  Company,  including  Lowestoft  Harbour 
and  the  said  '^  navigation,  works  and  harbour,"  had  been 
(under  and  by  virtue  of  17  &  18  Vict  c  cczx.)  used, 
worked,  regulated  and  managed  by  the  defendants,  the 
Eastern  Counties  Railway  Company;  and  thereby  it 
became  the  duty  of  the  defendants,  the  Norfolk  Railway 
Company  and  the  Eastern  Counties  Railway  Company, 
not  to  divert  or  abstract  any  of  the  waters  of  the  riverB 
Wensum  and  Waveney,  or  any  of  the  waters  connected 
with  the  said  rivers  (save  and  ezcept  the  waters  of  Lake 
Lothing)  for  any  purpose  ezcept  those  mentioned  in,  and 
authorized  by  the  7  &  8  Gea  4,  c.  zlii.  Breach.— That 
the  defendants  wrongfully  and  unlawfully  diverted  laige 
quantities  of  the  rivers  Wensum  and  Waveney  and  of 
Oulton  Dyke  and  Oulton  Broad  from  and  out  of  the 
same,  and  abstracted  large  quantities  of  the  said  waters, 
the  same  not  being  for  any  of  the  purposes  mentioned  in 
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aod  authorized  by  7  &  8  Gea  4,  c.  xliL,  and  hindered  the        1858. 
waters  of  the  rivers  &c  from  flowing  into  the  haven  of      ^I^^]^ 
Great  Yarmoath,  and  thereby  the  depth  of  the  water  in      ^,  •• 

^  ^  Norfolk 

the   haven  and  the  rivers  is  diminished,  so  that  vessels   KailwatCo. 

AND 

cannot  navigate  the  same,  the   harl)our  is  rendered   less      Eabtekn 
commodioos,  and  the  (commissioners  are  made  snbject  to   Railway  Co. 
greater  expense  than  they  otherwise  would  have  been  in 
cleansing  and  deepening  the  rivers  and  maintaining  the 
haven,  &c. 

The  second  count  alleged  that  the  Great  Yarmouth 
Haven  Bridge  and  Navigation  Act,  1835,  (5  &  6  Wm.  4» 
c.  xlix.)  was  still  in  force ;  that  the  Commissioners  were 
liable  to  support,  repair  and  maintain  the  haven  of  Great 
Yarmouth,  and  entitled  to  the  duties  in  the  first  count 
mentioned :  that  the  haven  was  formed,  and  as  in  the  first 
count  mentioned,  the  rivers  Wensum,  Waveney,  and  Bure, 
were  public  navigable  rivers:  that  the  waters  of  the  rivers 
of  Oulton  Broad  and  Oulton  Dyke  had  always  run  and 
flowed,  and  at  the  times  of  the  commission  of  the  grievances 
of  right  ought  to  have  run  and  flowed,  and  still  of  right  ought 
io  run  and  flow  into  the  haven  and  through  the  same  into  the 
sea.  Breach. — That  the  defendants  wrongfully  and  unlaw^ 
fully  diverted  and  turned  large  quantities  of  the  waters  of  * 
the  rivers  Wensum  and  Waveney  and  of  Oulton  Dyke  and 
Oulton  Broad,  firom  and  out  of  the  same,  and  abstracted 
and  took  away  large  quantities  of  the  said  waters,  and 
prevented  the  waters  of  the  rivers,  Oulton  Broad  and 
Oulton  Dyke  from  flowing  through  the  haven  of  Great 
Yarmouth  as  they  ought  to  have  done,  whereby  the  depth 
of  the  waters  in  the  haven  and  in  the  rivers  is  diminished, 
and  the  Commissioners  are  put  to  greater  expense  than 
they  otherwise  would  have  been  in  supporting,  repairing 
and  maintaining  the  haven. 

Third  count. — That  by  "  The  Great  Yarmouth  Haven, 
Bridge  and  Navigation  Act,  1835,'*  it  was  enacted,  as  in 


740  EXCHEQUER   REPORTS. 

1858.  the  first  count  mentioned;  that  the  Commiflsioners  are  liable 
^^"■^  to  support,  repair  and  maintain  the  haven,  and  entitled  to 
,   V-  receive  the  duties.  &c. :  that  the  haven  is  an  ancient  haveo 

No&roLK 

lUiLWAT  Co.  fixmedyas  in  the  first  count  mentioned,  and  that  the  sncient 

AND 

Eastern  and  natural  course  of  the  livere  was  and  is  through  the 
kSlwS^.  ^^^^  2  that  by  the  7  &  8  Geo.  4,  c.  xlii^  it  was  enacted, 
that  it  might  be  lawful  for  the  Company  of  proprieton 
of  the  Norwich  and  Lowestoft  Navigation,  and  they  were 
thereby  authorized  and  empowered,  to  erect,  make  and 
maintain,  at  or  near  the  place  where  Oulton  Broad  and 
Lake  Lothing  communicated  with  each  other,  a  lock  or 
sluice,  with  proper  and  sufficient  stop-gates  to  prevent  the 
fresh  waters  of  the  said  Broad,  Dyke,  and  the  riven,  in  the 
first  count  mentioned,  from  flowing  into  Lake  Lothing, 
and  also  to  prevent  the  tidal  waters  of  the  sea  from  flowing 
into  the  said  Broad,  Dyke,  and  rivers :  that  the  lock  was 
made  by  virtue  of  the  authority  aforesaid — (The  count  then 
stated,  that  by  the  several  Acts  in  the  first  count  men- 
tionedf  the  navigation  works  and  harbour,  including  the 
lock  and  sluice,  became  vested  in  the  Norfolk  Railway 
Company) — That  by  the  17  &  18  Vict  c.  oczx.,  rectdng  that 
an  agreement  dated  the  6di  of  February,  1^54,  had  been 
'  made  between  the  Eastern  Counties  Railway  Company  of 
the  first  part,  and  the  Norfolk  RaUway  Company  of  die 
third  part;  for  the  working  and  management,  by  the 
Eastern  Counties  Railway  Company,  of  the  rmilwajs, 
works  and  undertakings  belonging  to  or  under  the  cootrol 
of  the  Norfolk  Railway  Company ;  it  was  enacted  that  the 
Eastern  Counties  Railway  Company  might,  and  shoold 
use,  work,  regulate  and  manage  the  several  works  and 
undertakings  to  which  the  agreement  related,  as  if  they 
were  the  undertakings  of  that  Company;  and  that  the 
Eastern  Counties  Railway  Company  should  be  subjeet  to 
the  obligations  by  the  several  Acts  imposed  on  the  other 
Company:   that  from  the  passing  of  the  last  mentioned 
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Act^  the  mid  navigation  works  and  harbour,  and  the  lock        1858. 
and  sluice  bmTe  been  worked,  regulated  and  managed  bj      ^T^*^^^ 
the  Eaatem  Counties  Railway  Company :   that  by  i^ason  «« 

mm  ...  ,,  -11  Norfolk 

of  the  premises  U  became  the  duty  of  the  defendants  to   Railway  Co. 
keep  in  repair  the  lock  and  sluice  with  proper  stop-gates      Eastekn 
to  prevent  the  waters  of  the  riTers  Broad  and  Dyke  from    Ra^iIwIt  Ca 
flowing  into  Lake  Lothing.     Breach. — That  the  defendants, 
knowing  the  premises,  did  not  maintain  or  keep  in  repair 
the  said  lock  or  duice  with  proper  stop-gates  but  permitted 
the  same  to  be  in  great  decay,  and  by  reason  thereof  laige 
quantities  of  the  fiedi  waters  of  the  Broad,  Dyke,  and  rivers 
Wensaro  and  Waveney  flowed  into  Liake  Lothing,  to  the 
injury  of  the  Haven  of  Great   Yarmouth,  and  of  the 
navigation  of  the  rivers  Yare  and  Waveney,  and  of  the 
Commiosionas  of  the  haven,  &c. 

Flea:  Not  guilty  (a). 

Particulars  delivered,  pursuant  to  a  Judge's  order,  stated 
that  the  action  was  brought  to  recover  damages  for  the 
diversion  and  abstraction  by  the  defendants  of  the  waters 
of  the  rivers  Wensum  and  Waveney  and  Oulton  Dyke  and 
Ottlton  Broad  at  various  times,  between  the  6th  day  of 
February,  1854,  and  the  commencement  o(  the  action. 

The  cause  came  on  to  be  tried  before  Coleridge^  J.,  at 
the  last  Summer  Assizes  for  Sufiblk,  when  a  venlict  was 
entered  ibr  the  plain  tifi^,  subject  to  a  special  case  to  be 
settled  by  an  arbitrator.  The  third  count  was  then  added, 
and  leave  given  to  amend  the  particulars  in  respect  of  it. 

The  special  case  described  the  situation  of  the  haven 
and  riveiB  as  in  the  declaration,  and  stated  that  the 
ancient  and  natural  course  of  the  rivers  and  their  tributary 
waters,  Onlton  Broad,  Oulton  Dyke,  and  Lake  Lothing 
had  always  been  through  the  haven,  that  the  rivers  were 
navigable  rivers ;  and  that  a  sufiicient  depth  of  water  for 

(a)  There  were  other  pleas  (to  a  new  assignment)  which  are  not 
one  of  which  the  plaintiff  pleaded      necessary  to  be  set  out. 
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1868.        ^^0  porpofles  of  navigation  is  maintained  bj  the  scour  of  the 

i:*"^'^^      tidal  and  back  waters.     The  haven  is  a  bar  haiboor.    The 
Pesstov 

V.  action  of  the  sea  and  flood  tides  condnnallj  throws  up, 

NORfOCK  II    J     L 

Railway  Co.  and  adds  to,  a  bank  of  sand  across  the  entrance  called  the 
EA8TKR1I      Bar,  and  the  rushing  out  of  the  ebb-tide  and  inland  waten 

B^i^  G>.  u  of  use  in  keeping  down  the  height  of  the  bar,  by  scouring 
away  the  sand  brought  in  by  the  sea  and  flood  tides.  From 
the  22nd  year  of  King  Charles  the  Second  dll  1835, 
divers  acts  of  parliament  had  been  passed  for  cleariog, 
deepening  and  improving  the  haven,  and  by  the  said  Acts, 
powers  were  given  to  the  Commissioners  for  carrying  them 
into  eflect,  of  levying  rates,  and  applying  the  same  for  the 
purposes  of  the  Acts. 

By  the  Great  Yarmouth  Haven  Bridge  and  Navigation 
Act,  1835  (5  &  6  Wm.  4,  c.  zliz.),  such  of  the  former  Acts 
as  were  then  in  force  were  repealed ;  and  the  property  of  the 
Commissioners,  under  the  former  Acts,  was  vested  in  the 
Commissioners  appointed  under  that  Act,  who  were  required 
to  support  and  maintain  the  Haven  of  Great  Yarmouth, 
and  to  clear  and  deepen  that  part  of  the  river  Wensnm  or 
Yare,  leading  from  Great  Yarmouth  to  the  city  of  Nc^cb, 
called  Braydon  and  Burgh  Flats,  and  for  making  the  same 
navigable,  and  were  required  to  provide  money  for  the 
support  of  the  rivers  Yare,  Bure,  and  Waveney.  The  ri?er 
Waveney  at  one  part  of  its  course  approaches  withm  four 
miles  of  the  sea  at  or  near  Lowestoft,  and  between  that 
part  of  its  course  and  the  sea  are  Oulton  Broad  and  Lake 
Lothing.  There  is  a  communication  between  Lake  Lothing 
and  Oulton  Broad  by  Oulton  Dyke.  Lake  Lothing 
approaches  very  near  to  the  sea,  but  before  the .  making 
of  "The  Norwich  and  Lowestoft  Navigation  Works," 
there  was  no  communication  between  Lake  Lothing  and 
the  sea;  and  the  level  of  its  waters  was  higher  than  the 
level  of  the  sea  for  eight  or  nine  hours  in  every  twelve. 
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The  watefB  of  the  Lake  flowed  into  Oulton  Broad  and       1858. 
thence  through  Oulton  Dyke  into  the  river  Waveney,  and      ^'"^ 
thereby  tended  to  scour  and  deepen  the  Wareney,  Burgh  v* 

Flats  and  Braydon,  and  the  harbour  of  Great  Yarmouth,   Railway  Co. 
and  to  increase  the  amount  of  back  water  running  out  over      Eastx&v 
the  bar  of  the  haven.  Railway  Co. 

The  case  then  set  out  the  2ndy  3rd  and  6th  sections  of  the 
7  &  8  Gea  4,  c*  zlii.  (a).  Shortly  after  the  passing  of  this 
Act,  the  entrance  cut  between  Lake  Lothing  and  the  sea, 
and  the  port  called  Lowestoft  Harbour  were  made,  and 
a  lock  was  constructed  at  a  point  where  Oulton  Broad  and 
Lake  Lothing  communicated  with  each  other.  The  said 
lock,  called  Mntford  Lock,  had  At  each  end  thereof  two  pairs 


(a)  By  7  &  S6eo.4,cxlii.0.2, 
it  18  proyided  (inter  alia)  that 
it  should  be  lawful  for  the  Com- 
pan  J  of  Proprietors  of  the  Nor- 
wich and  Lowestoft  Nayigaiion, 
^  to  erect,  make  and  maintain,  at 
or  near  the  point  or  place  where 
the  said  (Oulton)  Broad  and 
Lake  (Lothing)  communicate 
with  each  other,  &c. ;  a  lock  or 
sluice  with  proper  and  sufficient 
stop  gates,  to  prevent  the  fresh 
waters  of  the  said  broad,  djke 
and  rivers  from  flowing  into  the 
said  lake,  and  also  to  prevent  the 
tidal  waters  of  the  sea  from  flow- 
ing into  the  said  broad,  djke  and 
rivers,  or  into  any  of  the  lands 
adjoining  thereto  respectively, 
&c ;  and  also  to  make  and  main- 
tain an  entrance  cut  from  the 
said  lake  called  Lake  Lothing, 
unto  and  through  the  sea  shore 
into  the  sea,  at  or  near  the  said 
parish  of  Lowestofl,  in  the  county 
of  Suffolk,  &C,** 


Sects.  ^*  Provided  always,  and 
be  it  enacted,  That  nothing  in 
this  Act  contained  shall  authorize 
or  enable,  or  be  deemed  or  taken 
to  authorize  or  enable  the  said 
Oompany  of  Proprietors,  &c.,  to 
divert  or  abstract  any  of  the 
waters  of  the  said  rivers  Wensum, 
otherwise  Yare  and  Waveney, 
or  either  of  them,  or  any  of  the 
waters,  streams  or  springs  con- 
nected with  such  rivers  or  either 
of  them  (save  and  except  the 
waters  of  Lake  Lothing),  for  any 
purposes  or  purpose  whatsoever, 
other  than  and  except  for  the 
purpose  of  supplying  the  said 
intended  cuts  with  water,  and 
for  the  purpose  of  locking  ships 
or  vessels  from  or  into  the  said 
lake,  called  Lake  Lothing,  and 
for  such  other  locking  of  ships 
or  vessels  as  may  at  any  time  be 
required  in  any  other  part  or 
parts  of  the  said  intended  naviga- 
tion." 


744  EXCUBQUSB   REPORTS. 

1858.       of  gates,  one  pair  of  which  opened  Cowards  OulloQ  Broid 

^^^     fi>r  the  purpose  of  preventing  the  wateis  of  Oulton  Broad, 

••  and  other  streams  flowing  into  it,  from  flowing  into  Lake 

&AILWAT  Co.  TjDthing ;  and  the  other  pair  opened  towards  Lake  Lothiog 

Eabtern     for  the  parpoee  of  preventing  the  waters  of  Lake  Lothing 

RAU.WAT  Co.   Ai^d  the  tidal  waters  of  the  sea  from  flowing  into  Oiiltoo 

Broad. 

In  the  entrance  cot  between  Lake  Lothing  and  the  sea 
is  a  pair  of  gates  which  have  been  left  open  almost  as 
frequently  as  tbejr  have  been  shut  When  the  gates  in  the 
entrance  cut  are  left  open  the  level  of  the  water  of  Lake 
liOthing  at  low  water  is  from  four  to  six  feet  below  the 
level  of  the  waters  of  Oulton  Broad  When  the  gitfes  are 
shut  they  are  shut  at  high  water,  but  the  water  is  not  all 
retained  in  Lake  Lothing.  Upon  such  occasions  the 
practice  is  to  open  the  sluices  and  to  reduce  gradually,  by 
that  means  the  water  in  the  lake  is  about  two  feet  below 
high  water  mark,  and  when  so  reduced  the  level  of  the 
lake  is  below  the  level  of  the  waters  of  Oulton  Broad,  sod 
so  remains  till  the  next  flood  tide. 

The  Lowestoft  Railway  and  Harbour  Company,  in  pur- 
suance of  the  8  &  9  Vict  c  zlv.,  purchased  the  Norwich  sod 
Lowestoft  navigation  and  harbour.  By  the  9  &  10  Vic(. 
C.  czxxiL,  it  was  enacted  that  the  Norfolk  Railway 
Company,  should  execute  the  works  which  the  Lowestoft 
Railway  and  Harbour  Company  were  authorized  to 
construct,  &c« ;  and  should  have,  use  and  exercise  the 
powera,  and  be  subject  to  the  regulations  and  restrictions, 
by  the  same  Act  granted  to  and  imposed  upon  the  Lowes- 
toft Railway  and  Harbour  Company,  as  fully  as  if  the 
Norfolk  Railway  had  been  the  Company  constituted  by 
the  last  mentioned  Act. 
The  case  then  set  out  the  11th  section  of  17  &  18  Vict 
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c.cxzx*,tbe  Norfolk  Railway  (Lowestoft  Harbour  Improve-        1868. 

ment)  Act  1864  (a).  ^T'''^ 

On  the  6th  of  Febraarj)  1864,  an  agreement  was  made  •• 

MoavoLK 

between  The  Eastern  Connties  Railway  Company,  The    Railway  Co. 
Eastern  Union  Railway  Company,  and  The  Norfolk  RaiU      EA9twam 
way  Company,  by  which  the  EasCem  Counties  Railway    raimtatCo. 
Company  became  entitled  to  the  exelnsiTe  possession,  use, 
enjoyment  and  receipt  of  all  the  propeity,  rights,  rates, 
tolk,  &C.,  of  the  Lowestoft  Harbour  Navigation,  as  from 
the  Ist  of  January  1864 ;  and  were  to  maintahi,  renew 
and  keep  up  the  Lowestoft  Harbour  and  Navigation,  and 
to  indemnify  the  Norfolk  Railway  against  all  damages  by 
reason  of  any  default  on  the  part  of  the  Eastern  Counties 
Railway  in  not  repairing  or  keeping  up  the  Ix>we8toft 
Harbour  and  Navigation. 

By  the  17  &  18  Vict  c  cczx.,  the  said  agreement  was 
confirmed  (i). 


(a)  Seet.  11  reciting  the  7  ft  S 
6eo.4,c.xlii.8.8,eiiaete:  "That 
nothing  in  tiiuB  Act  eontsined 
shall  aathorlze  or  enable,  or  bs 
deemed  or  taken  to  authorise  or 
enable  the  Norfolk  Railway  CSonu 
panj,  &c^  to  diTert  or  abi tract 
mnj  of  the  waters  of  the  said 
riwrs  Wensun,  otherwise  T^are, 
and  Wavenej,  or  either  of  them, 
or  anj  of  the  waters,  streams, 
or  springs  connected  wifch  snch 
rtrers,  or  either  of  tiiem,  other 
than  and  except  so  far  and  to 
snch  extent  as  the  Companj  of 
Proprietors  of  the  Norwich  and 
Lowestoft  Navigation,  were  by 
the  act  of  parliament  bj  which 
snch  Company  were  incorporated, 
aatfaorized  and  enabled  to  dirert 
or  abstract  the  same,  nor  autho- 
rize or  enable  the  Norfolk  Rail- 


wmj  Company  tn  anjrwise  to 
abrogate  or  destroy,  or  in  any 
degree  infringe  the  said  recited 
provisioiL 

(b)  The  agreement  between 
llie  Eastern  Connties,  the  Eastern 
Union  and  the  Norfolk  Railway 
Companies,  reciting,  amongst 
other  things,  that  the  Lowestoft 
Harbonr  and  Nayigation  had 
become  and  was  rested  in  the 
Norfolk  Railway  Company,  pro- 
vided as  follows:— Sect. 5,  ''the 
Eastern  Connties  Railway  Com- 
pany shall  be  entitled,  and  shall 
have  as  between  themselves  and 
the  other  two  Companies  parties 
thereto  (not  subject  to  such 
division  and  apportionment  of 
gross  receipts  as  is  hereinafter 
mentioned),  the  exclusive  pos- 
session,    use,    enjoyment     and 
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1858.  Froni  the  6th  of  February,  1854,  the  railwajrs  and  works 

^^  "^      of  the  Norfolk  Railway  Company,  inclading  the  Norwich 

_   »•  and  Lowestoft  NaviiratioD  and  Mutford  Lock,  have  been 

Railway  Ca  and  are  in  the  pofisession  of,  and  oaed,  worked,  regulated 

Eabtbrh     and  managed  by  the  Eastern  Counties  Railway  Compan;, 

Bailwat  Co.  ^^^  ^^  Norfolk  Railway  have  not  had  any  possession  of  or 

in  any  manner  interfered  therewith. 

For  some  time  prerious  to  the  month  of  December  1852, 
the  Mutford  Lock  and  Gates  had  become  out  of  repair, 
and  were  gradually  decaying.  On  the  6th  of  Febniarjr, 
1854,  they  were  very  much  out  of  repair,  and  have  con- 
tinued so  down  to  the  period  at  which  this  action  was 
brought. 


receipt  of  all  the  property,  rights, 
&C.  *  *  *  of  the  Lowestoft  RaU- 
way  Harbour  and  Navigation 
respectiYelj  in  the  same  manner 
as  *  *  *  the  Norfolk  Railway 
Company  have  acquired  or  become 
entitled  to  the  same,  under  or  by 
▼irtue  of  the  respectire  Acts  &c. 
or  otherwise.** 

Sect  Iff.  '*  The  Eastern  Coun. 
ties  Railway  shall  and  will  at  all 
times,  &c.,  repair  and  keep  up 
the  said  Lowestoft  Harbour  and 
NaTigation  with  the  appurten- 
ances, &c.** 

Sect.  19  proYided  that  the 
powers  *  of  the  other  Companies 
should  be  exercised  by  the  East- 
em  Counties  Company. 

Sects.  21,  22,  23,  proylded  for 
the  division  of  the  profits  in  cer- 
tain proportions,  after  deducting 
the  working  ezpences  which  were 
to  be  borne  by  the  Eastern 
Counties  Railway. 

Sect.  29  provided  for  the  ap- 
pointment of  a  joint  Committee 
of  directors  of  the  several  Com- 


panies to  superintend  the  working 
of  the  railway. 

By  17  k  18  Vict  c.  ocxx. «.  2, 
this  agreement  was  confirmed; 
and  by  sect.  11  *^the  Eastern 
Counties  Railway  are  to  lue, 
work,  r^ulate  and  manage  the 
five  undertakings  (in  the  Act 
mentioned)  as  if  they  were  one 
undertaking. 

Sect  12.  "The  powers  and 
privileges  granted  to  and  which 
might  be  exercised  and  enjojed  bj 
the  four  Companies  respectivelj 
♦  ♦  ♦  by  virtue  of  the  recited 
Acts  or  any  of  them,  with  respect 
to  the  user,  working,  regulation 
and  mauagement  of  their  respect- 
ive railways,  works  and  under- 
takings, &c.,  may  and  shall  be 
exercised  and  enjoyed  by  the 
Eastern  Counties  Railway  Com- 
pany, &c.,  under  the  same  regu- 
lations and  restrictions  as  are  by 
the  recited  Acts  relating  to  that 
Company  imposed  on  that  Com* 
pany,  &c." 
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In  consequence  of  the  state  in  which  they  were,  large        1858. 
qnantities  of  water  constantly  passed  through  them  into      *^^^^ 
Lake  Lothing  at  all  such  times  as  the  gates  in  the  entrance      ^,   9- 
out  between  Lake  Lothing  and  the  sea  were  left  open.   Railway  Co. 
The  quantities  of  water  which  passed  through  the  lock  and      Eabterh 
gates  substantially  diminished  the  scouring  power  of  the   railway  Co. 
Waveney  in  its  course  to  the  Haven  of  Yarmouth  and  the 
sea  there.     The  defendants  were  aware  of  the  state  of  the 
lock  and  gates,  and  that  in  consequence  of  the  state  in 
which  they  were  the  waters  did  pass  through  them. 

There  has  been  from  time  to  time  a  deposit  of  silt  in  that 
part  of  Burgh  Flats  which  lies  above  the  part  where  the 
rivers  Waveney  and  Bure  unite.  This  deposit  of  silt  is 
injurious  to  the  navigation,  and  the  Yarmouth  Haven 
Commissioners  have  been  put  to  considerable  expense  in 
dredging  the  silt 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  to  succeed  in  this  action  against 
both  or  either,  and  which  of  the  defendants ;  and  on  all  or 
any,  and  which  of  the  issues  joined.  In  case  the  plaintiff 
is  entitled  to  succeed  the  damages  are  to  be  40s. ;  and  the 
Court  is  to  direct  how  the  verdict  is  to  be  entered,  &c. 

Couch  (with  whom  was  O^MaUetf)^  for  the  plaintiff  (a). — 
The  7  &  8  Geo.  4,  c.  zlii.  s.  3,  shews  that  the  defendants 
are  not  at  liberty  to  '*  divert  or  abstract  any  of  the  waters** 
of  the  rivers  Wensum  and  Waveney,  or  any  of  the  waters 
connected  with  such  rivers  except  for  the  purposes  therein 
mentioned.  The  words  are  to  be  taken  most  strongly 
against  the  Company,  and  must  be  construed  as  meaning 
something  more  than  an  active  diversion  or  abstraction  of 
the  water.     The  Company  would  clearly  be  liable  if  they 

(a)  In  Michaelmas  Tenn,  Nov.  BramweB^  B.,  WaUon^  B.,  and 
9  k  16.   Before  PoOoek,  C.  B.,      ChatmeO,  B. 
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1858.       I^ft  ^®  gates  open  after  locking  yeasels  into  the  Lake,  and 

^^"-^      so  allowed  water  to  escape  from   Oulton  BioacL     The 

Pbistok  "^ 

V.  Rochdale  Canal  Compatof  ▼•  King  (a)  shews  that  the  me 

Railway  Co.   of  the  water  for  any  other  purpose  than  that  anthonzed 

AND 

EA8TER9  by  the  Act  is  an  inyasion  of  the  rights  of  the  Com- 
RajlwatCo.  missioners.  If  insufficient  gates  had  been  put  up  in 
the  first  instance,  and  the  water  had  been  allowed  to 
escape  from  the  Broad  into  Lake  Lothing,  that  would 
haye  been  a  diyersion.  The  diyersion  of  part  of  a  public 
navigable  river,  whereby  the  current  is  weakened  and 
rendered  less  fit  for  navigation,  is  a  common  nuisance: 
Hawk.  P.  C.  c.  76,  &  IL  The  construction  of  the  woiks, 
except  for  the  authority  of  parliament,  would  have  been  a 
public  nuisance.  The  Company  must  therefore  confine 
themselves  strictly  to  what  the  Acts  enable  them  to  da 
It  is  not  necessary  to  shew  that  the  Commissioners  have 
sustained  an  actual  loss  of  profit :  Dickinaon  v.  2^  Grand 
Junction  Canal  Compat^  (&),  The  Glamarganehire  Canal 
Company  v.  Blakemore  (c).  It  is  said  by  the  defendanu 
that  the  waters  of  the  rivers  are  not  decreased  in  volume^ 
but  it  is  shewn  that  the  aoonring  power  of  the  rivers  is 
diminished.  It  is  not  necessaxy  to  shew  actual  pecuniary 
damage  where  an  injury  is  done  to  a  right :  Northam  v. 
Hurley  (d),  Embrey  v.  Owen  (e).  Then  it  is  said  that  the 
defendants  cannot  both  be  liable  to  this  action.  But  the 
Norfolk  Railway  Company  are  liable  because  they  pot  the 
Eastern  Counties  Railway  Company  into  possession  of  the 
lock  when  it  was  in  the  state  complained  of.  Boeewdl  v. 
Aw  (/)  shews  that  if  A.,  tenant  for  years  erects  a  nuisance 
and  afterwards  makes  a  lease  to  B.,  the  party  injured  may  have 
an  action  against  either  A.  or  B.    That  case  was  recognized 

(a)  14  Q.  B.  122.  (d)  IE.&,  B.  665. 

(6)  7  Exoh.  882.  («)  6  Exoli.  35d. 

(c)  1  CI.  &  F.  262.  (/)  9  Salk.  460. 
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in  Rich  ▼•  Basier/tdd  (a).    The  agreement  is  in  the  nature        1858. 

of  a  partnership.     The  Norfolk  Kail  waj  Company  cease  to      ^^""^ 

be  carriers ;  but  the  business  is  under  the  superintendence      _  •• 

^  No&rouc 

of  a  jiMUt  committee,  and  the  profits  are  [to  be  shared  be-   Railway  Co. 

AJfD 

t ween  the  two  Companies.    There  is  no  chuse  in  the  1 7  &  1 8      £abtbb> 

Vict  c  ccxz.  exonerating  the  Norfolk  Railway  Company ;   RAiLWATCob 

though,  by  the  fiM'mer  Act  (9  &  10  Vict  c.  cxxxiL  s.  6),  by 

which  the  works  were  transferred  to  the  Norfolk  Railway, 

the  Lowestoft  Railway  Company  were  expressly  exone* 

rated.      [PeOock^  C.  B. — We  cannot  construe   one  local 

Act  by  comparing  it  with  a  provision  in  another  Act  of 

the   same   character.]    The  Act   does   not    transfer   the 

ownership.     The  position  of  the  parties  is  analogoua  to 

that  of  oaaster  and  servant 

Byles,  Seijt.,  (with  whom  was  Tozer)^  for  the  Eastern 
Counties  Railway  Company. — There  is  no  evidence  of 
a  misfeazance.  The  arbitrator  has  not  found  that  any 
damage  has  been  caused.  The  cases  do  not  shew  that  the 
defendants  are  responsible  except  for  actual  misfeazance. 
In  7%e  Rockdale  Canal  Company  v.  King  {b)  there  was 
a  diversion  by  pipes ;  in  Dickinson  v.  J%e  Grand 
Junction  Canal  Company  (c)  by  pumping;  in  TTte  Gla^ 
morganshire  Canal  Company  v.  Blakemore  (d)  the  Com- 
pany had  enlarged  their  canaL  If  there  is  a  breach 
of  a  public  duty,  no  action  lies  unless  the  complainant 
has  sustained  a  particular  damage :  Wilkes  v.  The  Hunger- 
ford  Market  Company  (e),  Ca  Lit.  56,  a.  No  right  could 
be  gained  against  the  plaintiffs  by  allowing  the  water  to 
escape  through  the  lock,  because  they  are  only  trustees 
for  the  public     [Bramwell,  B. — It  appears  that  the  nature 

(a)  4  C.  B.  788.  (d)  1  CI.  &  F.  262. 

(b)  14  Q.  B.  122.  (e)  2  Bing.  N.  C.  281. 

(c)  7  Excfa.  282. 
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1858.        ^^  ^^®  rivers  renders  an  undiminished  scouring    power 

)^*^^      desirable.] 

Prbstoh 

Norfolk  _. 

Railway  Co.        UntJiank  (with  whom  was  WdUf  Serjt,)  for  the  Norfolk 

Eabtkbn      Railway  Company. — It  may  be  conceded  that  if  a  right 
Rai^It^Co.   ^'^  invaded,   an  action  will  lie  without  proof  of  special 
damage ;  but  here  the  Commissioners  have  no  right    The 
haven  is  a  public  harbour;   the   Commissioners  have  no 
property  in  the  water  of  the  rivers,  but  only  a  particular 
power  with  respect  to   the    haven  and  rivers.     By  the 
particulars  of  demand  the  claim  is  limited  to  the  abstraction 
of  water  subsequent  to  the   6th  February,   1854,  since 
which  time  the  Eastern  Counties  Railway  Company  have 
had  exclusive  possession  of  the  lock  and  cut  in  question ; 
and,  by  the  effect  of  the  agreement  and  of  the  17  &  18 
Vict.  c.  cczz.,  the  whole  right  is  taken  out  of  one  Company 
and  given  to  the  other.     It  is  a  sufficient  answer  to  the 
first  and  second  counts  to  say  that  the  Norfolk  Railway 
did  not  divert  the  water,  because  that  could  only  be  done 
by  the  Company  in  possession  of  the  lock  at  the  time  of 
the  diversion*     As  to  the  third  count  they  are  not  liable 
for  the  non-repair  of  the  lock.     A  landlord  who  has  erected 
a  nuisance  and  let  it  to  a  tenant,  may  be  liable  to  an  action, 
but  not  where  that  which  is  complained  of  is  only  a  nuisance 
by   reason  of  user  subsequent  to  the  letting:   Bich  v. 
Basterfield  (a). 

Couch,  in  reply. — The  Commissioners  are  liable  to  be 
called  upon  under  5  &  6  Wm.  4,  c.  zliz.  s.  93,  to  expend 
money  in  cleansing  and  deepening  the  Waveney,  but  they 
have  no  power  to  increase  the  tolls.  Anything  which  tends 
to  increase  their  expenses  is  an  injury  to  their  right.  It  is 
a  fallacy  to  say  that  there  has  been  only  a  violation  of  a 

(a)  4  C.  B.  788. 
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public  right.     It  IS  a  species  of  private  right,  and  a  par^ 
ticalar  injury  is  sustained  by  the   Commissioners. — He 

referred  also  to  The  Rochdale  Canal  Company  v.  Walme-  v. 

.  NoaroLK 

MJf  [ay  Railway  Co. 

Cwr.  adv.  vuli.        ^  ^"» 

COUHTIBS 

The  judgment  of  the  Court  was  now  delivered  by  Raiiwat  Co. 

Pollock,  C.  B. — No  question  is  raised  here  either  in  the 
special  case  or  in  the  argument  as  to  whether  the  action  is 
maintainable,  even  if  the  fSusts  are  as  stated  by  the  plaintiff. 
We  are  only  to  decide  how  the  issues  are  to  be  found  We 
may  at  once  say  that,  as  the  others  must  be  found  for  the 
plaintiff,  the  only  question  is  on  the  plea  of  ''not  guilty." 

The  first  two  counts  of  the  declaration  chaige  the 
defendants  with  diverting  and  abstracting  water;  the  third 
with  omitting  to  repair  certain  locks  whereby  water  escaped. 
Now  it  is  clear  that,  on  the  plea  of  ''  not  guilty,**  as  to  the 
first  and  second  counts,  the  Norfolk  Railway  Company 
must  have  a  verdict,  as  the  particulars  limit  the  plaintiff's 
claim  to  a  period  beginning  February  6th,  1854,  since 
which  time  it  is  found  by  the  case  that  the  Norfolk 
Railway  Company  has  not  been  in  possession  of  any  of 
the  works.  They  cannot  therefore  have  done  any  of  the 
acts  complained  of  by  the  first  and  second  counts.  Cer- 
tainly, since  the  17  &  18  Vict  c  ccxz.,  the  Norfolk  Railway 
Company  has  done  nothing  of  that,  the  doing  of  which 
the  plaintiff  complains  of.  They  are,  at  least,  therefore, 
not  joint  wrong  doers  with  the  other  defendants  for  the 
entire  period. 

With  respect  to  the  other  defendants  they  have  done 
the  acts  complained  of  since  that  date:  that  is  to  say, 
they  have  been  in  possession  of  the  works,  and,  through 
and   by  means  of  the  cut  into  the  sea.  Lake  Lothing 

(a)  14  Q.  B.  136,  note. 
VOL.  n. — V.  8.  D  D  D  EXCH. 
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1858.  bi^  been  lowered ;  and  thereby  (there  not  being  a 
f^^^  sufficient  protection  by  loeks)  water  has  escaped  fro© 
_   «•  Oukon  Broad  and  Oulton  Dyke  into  Lake  Lothing  and 

Norfolk  .  "^ 

Railway  Co.   SO  into  the  sea.     In  tmth,  then,  the  defendants  by  toe 

AMD 

Easterh  works  do  abstract  and  take  water  contrary  to  the  prohibitioD 
Railway  Co.  in  7  &  8  Geo.  4,  c  xliL,  s.  3.  If  efficient  locks  were  there, 
they  wonid  not  do  so ;  bnt»  as  there  are  not  efficient  locks, 
they  do,  by  these  works»  that  which  they  are  prohibited 
frovi  doing.  It  is  a  mistake  to  say  that  there  is  only  a 
nonfeasance ;  they  maintain  and  qse  that  which,  without 
a  safe-guard,  taps  Oolton  Broad  and  lets  its  waters  escape, 
therefore  they  abstract  and  take  the  water.  The  verdict, 
therefore,  as  to  the  first  and  second  counts,  must  be  entered 
against  them. 

The  third  count  alleged  that  the  defendants  did  not 
maintain  a  lock  or  sloice  with  proper  stopgates,  assumiog 
it  was  their  duty  to  do  so— a  matter  by  no  means  clear,  aa 
any  other  mode  of  preventing  an  abstraction  of  water  by 
the  works  would  be  as  good,  so  ftr  as  the  phdotifis  aie  oqd- 
cemed,  as  maintaining  the  locks*  However  this  qaeation 
was  not  made.  Perhaps  the  count  ia  good  as  an  inartificial 
mode  of  stating  an  abstractioD  of  water  by  the  defendaata, 
and  in  that  case  must  receive  the  same  decision  as  the 
other  counta  We  will,  however,  deal  with  it  on  the 
footing  on  which  it  was  aif^d,  viz.,  aa  a  charge  of 
nonieazance  in  reference  to  an  admitted  duty.  The  plea 
of  not  guilty  must  be  found  in  favour  of  the  Norfolk 
Railway  Company,  for  they  cannot  be  jointly  liable  for 
a  portion  only  of  the  claim.  As  to  the  Eastern  Counties 
Railway  Company,  no  doubt  they  omitted  to  maintain  the 
locks,  sluices  and  gates  as  alleged,  that  ia  to  say,  they  did 
not  maintain  them.  But  it  was  said  that,  nevertheless,  no 
action  lay,  unless  there  was  a  particular  Aitny  to  the 
plaintiff.  As  we  have  said,  we  do  not  decide  if  any  would 
lie  then ;  but,  as  a  matter  of  fact,  under  the  power  reserved 
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to  11%  we  luLve  no  difficulty  in  finding  there  was  a  particular       1858. 
damage.    It  is  stated  that  <nhe  scooring  power  of  the 


PBBBTOir 


Wareney  was  sabstantially  diminished,  in  its  course  to  the      ^,  *• 
haven  and  the  sea,  by  the  abstmction  of  the  water,**  for  Railway  Co. 


AND 


which  the  defendants  are  liable.  It  is  also  found  **  that  Eastsrh 
the  rushing  out  of  the  ebb  tide  and  inland  waters  has  Railway  Co. 
been  and  is  of  use  in  keeping  down  the  height  of  the 
bar,**  and  it  is  found  (as  indeed  is  obvious)  ^  that  the  water 
of  Oulton  Broad  and  Dyke  increased  the  amount  of  back 
waternnmingout  over  the  bar."  The  plea  of  *'not  guilty," 
theiefere,  oo  the  question  raised  before  us,  must  be  decided 
against  the  Eastern  Counties  Railway  Company  as  to  the 
diird  count.  Our  judgment,  therefore,  is  a  verdict  against 
the  Eastern  Counties  Railway  Company  for  40s.  on  all  the 
iBBues ;  For  the  Norfolk  Railway  Company  on  Not  guilty, 
and  agMust  them  on  the  other  issues. 
Judgment  for  the  plaintiff  against  the  Elastem  Counties 

Rttlway  Company ;  for  the  defendants,  the  Norfolk 

Railway  Company. 


Clarke  v.  Smtth.  /«i.3o. 

UaNNEN  had  obtained  a  rule  calling  on  the  plaintiff  Tbe  Court  hu 

"  '         ^         no  power  to 

to  shew  cause  why  an  order  of  Wwhtman,  J.,  for  amending  alter  the 
the  ¥n*it  of  summons  herein  should  not  be  rescinded,  and  of  sammont. 

^    ,  .,11  1  J  •       Where  sach  an 

why  the  teste  ef  the  wnt  should  not  be  restored  to  its  alteration » 
original  date,  and  why  in  the  meantime  proceedings  should  jQd|e  in  order 

_   ^  1        ^         »  to  prerent  the 

not  be  stayed.  opirition  of 

It  appeared  that  instructions  to  issue  the  writ  had  been  l^^"^^®' 

sent  to  the  plaintiff's  attorney  in  London,  on  Saturday,  the  *!>•  defendant 

1 1th  of  July,  1857.  The  attorney  being  absent,  and  his  clerk  the  objection 

.^  c?  ^    appearing 

not  adverting  to  the  fiu^t  that  the  action  would  be  barred  by  to  the  writ 

^  alter  notice. 

D  D  D   2 
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1858.        ^^6  Statute  of  Limitations  on  the  13th  (the  last  item  in  the 
^^^^^""^      plaintiff's  particulars  of  demand  being  dated  July  12thy 
9.  1851),  the  writ  was  not  issued  till  Monday^the  13th.   Upoo 

an  aflSdavit  of  these  tacts,  Wighiman,  J.,  made  an  order  that 
the  plaintiff  should  be  at  liberty  to  amend  the  pneeipe  and 
writ  of  summons,  by  altering  the  date  from  the  13th  to 
the  11th  of  July.  After  the  present  rule  was  grantedi  the 
defendant  appeared  to  the  action. 

Peieridarff  now  shewed  cause. — ^The  defendant,  by 
appearing,  has  waived  the  irregularity.  [Martin,  B.— This 
is  not  an  irregularity.  It  is  an  act  making  a  person  liable 
for  a  debt  from  which  the  law  has  discharged  him.  It 
would  deprive  the  defendant  of  the  power  to  plead  the 
Statute  of  Limitations,  because  the  date  of  the  writ  most  be 
taken  to  be  the  commencement  of  the  action.]  In  order  to 
save  the  Statute  of  Limitations  the  Courts  have  allowed 
various  amendments  to  be  made  in  writs  of  summons  (a)-— 
{Hannen  referred  to  Campbell  v.  Smart  (&). ) 

Pollock,  C.  B. — The  words  of  the  5  th  section  of  The 
Common  Law  Procedure  Act,  1852,  are  express: — *'  Eveiy 
writ  of  summons  shall  bear  date  on  the  day  on  which  the 
same  shall  be  issued."  The  learned  Judge  had  clearly  no 
power  to  make  the  order. 

Martin,  B.,  and  Channell,  B.,  concurred. 

Rule  absolute. 

(a)  See  Archbold*B  Practice,  9th  ed.,  186. 
(&)  6  C.  B.  196. 
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HoLLis  o.  Marshall.  jam  27, 

X  HE  declaration  commenced  by  stating  that  the  plaintiff,  A  declantioo, 
"  who  sues  in   this  action   as  well  for  the   Cheltenham  actioDrstated 
Improvement  Commissioners  in  whose  district  or  borough  piuntiffand 
of   Cheltenham   the  offence    hereinafter  mentioned  was  cMd^dH^Tor* 
committed  by  the  defendant,  as  for  himself  in  this  behalf,"  JJ«  ®®*^.  °^ 

»f  ^  '     Commissioner 

by  &c.,  hb  attorney,  sues  &c. :  For  that  after  the  passing  «"^«'  **;« 
and  cominiF  into  operation  of  the  Cheltenham  Improvement  Improvemeot 

*  ,         ,        .  ,  ,  Act,  1852: 

Act,  1852,  whereby  it  was  (among  other  things)  enacted  that  the  plain- 
that  the  said  Act  should  apply  and  be  in  force  within  and  been  elected, 
throughout  the  entire  area  comprised  within  the  boundaries  majoritj  of 
of  the  borough  and  parish  of  Cheltenham;  and  that  the  f^^rTthe 
number  of  persons  for  executing  the  said  Act  should  be  ^o^jj^jhero- 
thirty ;  and  that  they  should  be  called  "  The  Cheltenham  «P?"  •'«J^ 

'  ^  and  acted  as 

Improvement  Commissioners,**  and  should  be  chosen  for  ■uch  Commis- 
sioner without 
the  term  of  three  years,  and  that  one-third  of  their  number  bein^  duly 

should  retire  annually,  and  that  every  such  Commissioner  whereby  the 

going  out  of  office,  or  otherwise,  might  (he  being  duly  ^gHeved  u 

a  ratepayer, 
TOCer»  and  resident  within  the  borough,  and  also  as  snch  candidate.  The  Cheltenham  Improve- 
ment Act,  18d2,  incorporates  section  16  of  the  Commissioners  Clauses  Act,  1847,  which  enacts 
that  every  person  who  shall  act  as  a  Commissioner  without  being  duly  qualified  shall  "  be  liable 
to  a  penalty  of  60/.,  and  such  penalty  may  be  recorered  by  any  person.*'  The  Cheltenham 
Improvement  Act,  1852,  also  incorporates  section  133  of  the  Public  Health  Act.  1848,  which 
enacts  that  no  proceedings  for  the  recovery  of  any  penalty  under  that  Act  shall  be  taken  *'  by 
anv  person  other  than  by  a  party  grieved,  or  the  Local  Board  of  Health  in  whose  district  the 
ofllenoe  is  committed,  without  toe  consent  of  the  Attorney  General ;  and  if  the  application 
of  the  penalty  be  not  otherwise  provided  for,  one-half  therrof  shall  go  to  the  informer  and  the 
remainder  to  the  Local  Board  of  Health."  The  cause  was  tried  and  a  verdict  found  for  the 
platnti£ 
Sdd:  First,  that  the  plaintiff  was  not  a  '* party  grieved**  by  the  defendant  acting  as  such 


Secondly,  that  the  declaration  was  not  authorised  by  section  15  of  the  Commissioners  Clauses 
Act,  1847,  and,  under  section  133  of  the  Public  Health  Act,  it  was  bad  in  arrest  of  judgment, 
inasmuch  as  (the  plaintiff  not  being  a  party  grieved)  it  ought  to  have  alleged  the  consent  of  the 
Attorney  General. 

Thirdly,  that  although  the  want  of  the  consent  of  the  Attorney  General  was  an  objection 
which  might  be  taken  by  plea  or  demurrer,  it  was  also  a  ground  for  staying  the  proceedings 
after  trial. 


756  EXCHBQUBR  RBFORT8. 

qualified  in  that  behalf)  be  re-elected  and  become  agam  a 
Commissioner,  the  plaintiff  became,  and  during  all  the 
time  hereinafter  mentioned  was  a  ratepayer,  and  was  an 
elector  and  entitled  to  yote  in  and  at  the  election  of  such 
Commissioners,  within  the  true  intent  and  meaning  of  the 
said  statute,  to  wit,  for  the  ward  hereinafter  mentioDed, 
and  resident  within  the  said  borough  and  boundaries  afore- 
said ;  and  had  in  conformity  and  in  accordance  with  the 
provisions  of  the  said  statute  been  duly  elected,  to  wit,  for 
the  ward  mentioned  and  referred  to  in  the  said  Act  as  the 
west  ward  and  described  in  the  Schedule  (A)  annexed  to 
the  said  Act,  and  acted  as  such  Commissioner  as  aforesaid; 
and  that  the  term  of  office  of  the  plaintiff  having  expired* 
to  wit,  on  the  20th  day  of  November,  1856,  he  duly  sub 
mitted  himself  and  was  a  candidate  for  re-election  to  the 
said  office  of  Commissioner,  he  being  in  all  respects  and 
particulars    according    to  the  said    statute    entitled  and 
qualified  to  be  such  candidate  and  to  act  as  such  Com- 
missioner, in  case  of  his  re-election;  and  that  the  defendant 
then  also  proposed  himself  at  the  same  election  for  the 
north  ward,  as  a  candidate  for  the  said  office,  the  same 
being  an  election  within  the  true  intent  and  meaning  of 
the  statute  in  that  behalf;  and  that  divers  votes  were  given 
for  the  plaintiff  at  such  election  and  he  would  then  have 
been  re-elected  such  Commissioner  as  aforesaid,  but  that 
the  majority  of  the  votes  at  such  election  were  pven  in 
favour  of  the  defendant,  who  was  thereupon  chosen  and 
elected  such  Commissioner  as  aforesaid.    And  the  defend- 
ant did  thereupon  in  pursuance  of  such  election,  and  in 
acceptance  of  the  said  office,  enter  on  and  continue  in  the 
same  and  in  performance  and  dischaige  of  the  duties 
thereof,  and  did  act  as  such  Commissioner  as  aforesaid, 
contrary  to  the  form  of  the  said  statute,  inasmuch  as  he 
the  defendant  was  during  all   the  time  aforesaid  wholly 
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tBeligiUe  to  such  ofl&ce  and  unqualified  for  becoming,  or  lSd8. 
beings  or  acting  as  such  CiommiBBioner  as  aforesaid,  in  this^  ^\b 
to  wit»  that  he  the  defendant  was  not  duringr  that  time  or  ,  •• 
any  pait  thereof  seised  or  possessed  in  his  own  right  or  in 
the  right  of  his  wife  of  real  or  personal  estate  or  both  to  the 
talue  or  anonnt  of  lOOOH,  &c.  (negativing  the  qnalifications 
required  by  the  14th  and  15th  sectionsof  the  Cheltenham 
Itiipro^tnem  Act,  1852),  and  was  at  the  time  of  his  sud 
eledimi  and  lusceptance  of  the  said  office,  and  whilst  he 
was  acting  as  such  Commissioner  as  aforesaid,  entirely 
without  any  proper  cr  sufficient  qualification  in  that  behalf, 
either  by  being  seised  or  possessed  of  real  or  personal 
estate  as  in  the  said  Act  specified  in  that  behalf  or  by  being 
rated  as  by  die  said  Act  specified  in  that  behalf,  or  others 
wise ;  and  theb  acted  as  Commissioner  without  being  duly 
qualified,  contraiy  to  the  form  of  the  said  statute :  Whereby 
and  by  reason  of  the  premises,  and  the  committing  of  the 
said  oflknee  by  the  defendmt  against  the  said  statute,  the 
plaintiff  hath  been  injured  and  aggrieved  as  such  ratepayer, 
Toter»  and  resident  as  aforesaid;  and  also  iiyured  and 
aggrieved  as  such  candidate  as  aforesMd,  and  hindered  and 
pMvented  firom  being  re-elected  at  the  said  election,  and 
tram  being  such  Comrnissioner  as  aforesaid. — Averments: 
that  every  thing  has  happened  and  been  done  to  entitle  the 
plttBtiff  to  issue  a  writ  in  this  action  as  aforesaid,  and  to 
recover  from  the  defendant  the  penalty  of  fifty  pounds  for 
the  said  offence  so  conmiitted  by  the  defendant  as  aforesaid, 
and  to  render  the  defendant  liable  thereto.  Wherefore  the 
pkiati^  suing  as  aforesaid,  claims  as  well  the  said  sum  of 
fifty  pounds  on  behalf  of  himself  and  the  said  Chelttoham 
Improvement  Commisaioners  as  foil  costs  of  suit  according 
to  the  ssid  statute. 

Rea. — That  the  defendant  is  not  indebted  modo  et 
forma. — Issue  thereon. 
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1858.  At  the  trial,  before  WtOes  J.,  at  the  GloncesteiBhire 

"^"""^      Spring  Assizesy  1857,  it  appeared  that,  in  the  year  1846, 
9'  the  plaintiff  and  defendant,  with  two  other  persons,  were 

candidates  for  the  ofiBce  of  Commissioner  under  '^The 
Cheltenham  Improvement  Act,  1852,"  (15  &  16  Viet  c.  U) 
when  the  defendant  was  elected  and  acted  as  a  Commis- 
sioner, without  being  qualified  as  required  by  the  14th  and 
15th  sections  of  that  Act.  This  action  was  brought  to 
recover  firom  the  defendant  a  penalty  of  502i  by  reason  of 
his  having  so  acted  without  qualification*  The  Cheltenham 
Improvement  Act,  1852  (sect.  15),  incorporates  the  I5th 
.section  of  '*  The  Commissioners  Clauses  Act,  1847,* 
(10  &  11  Vict  c.  16),  which  enacts  that  ''every  person 
who  shall  act  as  a  commissioner,  being  incapacitated  or 
not  duly  qualified  to  act,  &a,  or  after  having  become 
disqualified,  shall  for  every  such  offence  be  liable  to  a 
penalty  of  50/.,  and  such  penalty  may  be  recovered  by 
any  person,  with  full  costs  of  suit,  in  any  of  the  Superior 
Courts,"  &c  The  Cheltenham  Improvement  Act,  1852 
(sect  127),  also  incorporates  the  129th  and  132nd  sections 
of  **  The  Public  Health  Act,  1848,'*  (11  &  12  Vict  c.  63). 
The  129th  section  provides,  '^that  in  all  cases  in  which 
the  amount  of  any  damages,  costs  or  ezpences  is  by  this 
Act  directed  to  be  ascertained  or  recovered  in  a  summary 
manner,  the  same  may  be  ascertained  by  and  recovered 
before  two  justices,  &c.  The  1 33rd  section  enacts  "  That 
no  proceedings  for  the  recovery  of  any  penalty  incurred 
under  the  provisions  of  this  Act  shall  be  had  or  taken  by 
any  person  other  than  by  a  party  grieved,  or  the  Local 
Board  of  Health  in  whose  district  the  oflence  is  committed, 
&a,  without  the  consent  in  writing  of  her  Majesty's 
Attorney  General  first  had  and  obtained,  &c. ;  and  if  the 
application  of  the  penalty  be  not  otherwise  provided  for, 
one-half  thereof  shall  go  to  the  informer  and  the  remainder 


"If  AHffffi||.ff, 


HILARY   TKBUf  31    VICT.  759 

to  the  Local  Board  of  Health  of  the  district  io  which  the       x85g. 
ofienoe  was  committed,"  v-^r^-^ 

HOLUB 

It  was  objected  on  behalf  of  the  defendant  that  the  ^,  •» 
acdon  was  not  maintainable,  inasmuch  as  the  plaintiff  was 
not  a  '^ party  grieved*  by  the  defendant  acting  as  a  commis- 
sioner, and  the  consent  of  the  Attorney  Greneral  had  not 
been  obtained  as  required  by  the  133rd  section  of  The 
Public  Health  Act,  1848  (a>  The  learned  Judge  directed 
a  verdict  for  the  plaintiff,  reserving  leave  to  the  defendant 
to  move  to  enter  a  verdict  for  him. 

jr.  X  Powell,  in  Easter  Term  1857,  obtained  a  rule  nisi 
accordingly,  or  to  arrest  the  judgment 

Against  this  rule  cause  was  shewn  in  the  following 
Term  (June  4)  by  the  SoBeUor  Cfeneral  and  JVvnilio^  and 
Powdl  was  heard  in  support  of  the  rule.  During  the 
aigument  the  Court  intimated  a  doubt  whether  the  objec- 
tion as  to  the  want  of  the  consent  of  the  Attorney  General 
could  be  raised  on  this  rule,  and  whether  the  proper  course 
was  not  to  move  to  stay  the  proceedings.  J.  J.  Powell 
(June  12)  obtained  a  rule  nisi  accordingly,  upon  affidavits 
that  the  consent  of  the  Attorney  General  had  not  been 
obtained ;  and  in  Michaelmas  Term  (Nov.  13)  cause  was 
shewn  against  this  rule. 

Arguments  for  the  plaintiff. — first,  the  consent  of  the 
Attorney  Greneral  was  not  necessary.  The  provisions  in 
The  Cheltenham  Improvement  Act,  1852,  with  respect  to 
the  qualification  and  disqualification  of  Commissioners 
(ss.  14, 15),  incorporate  the  15th  section  of  the  Commis- 
sioners Clauses  Act,  1847,  which  imposes  a  penalty  of  502. 
upon  every  person  who  shall  act  as  a  Commissioner  without 

(a)  It  was  also  objected  that  ham   Improvement  Act,   1S52), 

notice  of    action  was  necessary  and  a  rule  nisi  was  granted  on  this 

underthe  188th  and  139th  sections  point  also,  bat  it  was  abandoned 

of  The  Public  Health  Act,  1848,  on  the  argument, 
(incorporated  with  The  Chelten* 
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being  duly  qualified^  «id  eoaUes  any  perwn  to  sue  (xx  such 
penalty.  The  right  to  recover  the  penalty  depends  on 
that  enactment,  whidi  is  general  in  ita  terms  and  does  not 
require  the  consent  of  the  Attorney  General  to  enable  the 
party  to  sue.  It  is  aaid,  howerer,  that  thb  enactment  is 
qualified  by  the  I33rd  section  of  The  Pi^lic  Health  Act, 
1848,  which  is  also  incorporated  with  The  Cheltenham 
Improvement  Act,  1852.  But  the  inoorpotating  section  of 
the  latter  Act  (sect  127)  is  headed,  ''and  with  respect  to 
the  recovery  of  damages  and  penalties  not  tpedalfy  proMoi 
far  J*  This  is  a  penalty  Specially  provided  for,  since  pro- 
vision is  made  for  the  offence  of  acting  as  a  Commissioner 
without  qual^cation,  by  subjecting  the  person  so  acting  to 
the  pemdty  imposed  by  the  I5th  section  of  The  Commis- 
noners  Clauses  Act,  1847. — Secondly,  asiamiag  that  the 
15th  section  of  The  Commissioners  Clauses  Act,  1847,  is 
qualified  by  the  138rd  section  of  The  Public  Health  Act, 
1848,  the  plaintiff  is  entitled  to  sue  for  the  penalty  withoat 
the  eonsefit  of  the  Attorney  General,  because  he  is  a 
''  party  grieved''  within  the  meaning  of  that  enactment 
It  appears  on  the  fiioe  of  the  declaraitioQ  that  the  plaintiflf, 
who  was  qualified  to  act  as  a  Commissioner,  would  have 
been  elected  if  the  defendant  had  not  been  a  candidate. 
\BramweUf  B« — The  penalty  is  not  for  being  a  candidate 
but  for  acting  as  a  CommissioDef.]  The  defendant  could 
not  have  acted  unless  be  had  been  dected,  and  the  pkintiff 
is  grieved  by  his  election«*^Thirdly,  the  application  to 
stay  the  proceedings  was  made  too  late.  It  is  an  appeal 
to  the  equitable  jurisdiction  of  the  Court;  there  is  no 
instance  in  which  such  an  application  has  been  made  after 
trial.  The  objection  should  have  been  raised  by  plea. 
The  defendant  has  no  right  to  take  his  chance  of  a 
verdict  and,  failing  before  a  jury,  afterwards  come  to  the 
Court  and  ask  for  its  interference.     At  latest  the  motion 
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thoold  have  been  ADade  wiilun  the  fiiet  four  dsyt  of  the 
ierm  after  die  trial  took  place.  [Bramwitt,  B.— The 
defendant  ie  too  late  if  hj  delay  be  can  waive  thiB  objec* 
tion.]  The  defence  is  analogous  to  the  want  of  notice  of 
actkn  and  abonld  dierefore  have  been  pleaded.  The 
Coort  wOl  not  give  a  defendant  the  adyantage  of  the 
Statute  of  limitations  unkss  he  plead  it ;  2  Saund.  63, 
The  12  &  13  Vict,  c  106,  &  153,  enacts,  that  the  assignees 
of  a  bankrupt,  with  the  leave  of  the  Court  of  Bankruptcj 
itii  not  aiherwisef  may  commence  or  defiend  any  action 
which  the  bankrupt  might  have  commenced  or  defended. 
In  Itee  v.  SangsUr  (a),  which  was  an  action  commenced 
by  the  phdntift,  assignees  of  a  bankrupt,  without  such 
leave,  the  Court  of  Common  Pleas  refused  to  stay  the  pro- 
ceedings, md  WHBamii  J^  in  delivering  the  judgment  of 
the  Court,  says  "  It  was  contended  that  the  right  of  the 
assignees  to  sue,  being  a  thing  created  by  the  Act  alone, 
must  be  taken  with  the  qualification  annexed  to  it  by  the 
Act,  viz.,  that  they  AbM  not  have  the  right  to  sue  unless 
they  shall  have  obtained  the  leave  of  the  Court  of  Bank- 
ruptcy. But  diis  aigument  would  prove  too  much,  for  it 
would  shew  that  the  fiict  of  no  such  leave  having  been 
obtained,  would  furnish  a  good  plea  to  the  action,  and 
consequently  that  the  present  rule  was  misconceived.'' 
[Arumweff,  B.-«»If  consent  were  given  after  plea,  would 
that  not  be  sufiBcient?]  It  may  be  doubtful  whether  a 
subsequent  ratification  would  be  sufficient,  as  the  rights  of 
third  parties  would  be  a£Fected. 

Arguments  for  the  defendant — First,  the  consent  of  the 
Attorney  General  is  a  condition  precedent  to  the  right  to 
sue.  The  penalty  is  sought  to  be  recovered  under  the 
l33Fd  section  of  the  Public  Health  Act,  1848.  The 
plaintiff  does  not  declare  in  debt  for  the  penalty  of  60L 

(a)  2C.B.  N.  6. 1. 
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1868.  impofled  by  the  15th  section  of  The  CommusioDen  Clauses 
Act,  1847,  but  he  sues  as  well  for  the  Cheltenham  ImproYe- 
ment  Commisrionera  as  for  himself;  and  the  declaratioD  is 
framed  on  the  soppodtion  that  he  is  a  ''party  grieTed:" 
Boyce  v.  HigginM  (a). — Secondly,  the  plaintiff  b  not  a  party 
grieved  As  a  ratepayer,  he  is  no  more  grieved  by  tlie 
defendant  acting  as  a  Commissioner  than  the  other  rate- 
payers. Neither  is  he  grieved  as  a  candidate,  for  it  by  do 
means  follows  that  he  would  have  been  elected  a  Com- 
missioner if  the  defendant  had  not  been  a  candidate.^ 
Thirdly,  the  application  to  stay  the  proceedings  is  not  too 
late. 

Cut.  ado.  twft. 
The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B. — This  was  a  qui  tarn  action,  brought  to 
recover  a  penalty  of  50Z.  fit>m  the  defendant  as  a  Comniis- 
sioner  of  **  The  Cheltenham  Improvement  Act,"  for  acting 
as  such  Commissioner  without  a  qualification. 

In  the  declaration,  the  plaintiff  sued  as  well  for  the 
Cheltenham  Commissioners  as  for  himself;  and  stated  that 
he  and  the  defendant  and  others  were  candidates  at  ao 
election  of  a  Commissioner,  at  which  the  defendant  had 
a  majority  of  votes,  and  was  elected  and  acted  as  such 
Commissioner.  The  plaintiff  alleged  that  he  was  a  party 
grieved,  as  a  ratepayer  of  the  borough,  also  as  a  candidate. 
The  defendant  pleaded  nil  debet  The  cause  was  tried 
before  WUks,  J.,  at  the  Gloucestershire  Spring  Assizes, 
1857,  when  a  verdict  passed  for  the  plaintiff  with  liberty  to 
move  to  enter  a  verdict  for  the  defendant 

A  motion  was  accordingly  made  in  the  ensuing  term,  and 
a  rule  granted  to  enter  a  verdict  for  the  defendant  on  two 

(a)  14  C.  B.  1. 
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grounds :  firat,  that  the  plaintiff  was  not  a  party  aggrieved       1858. 

within  the  aboTe  Act ;  and  secondly,  that  the  plaintiff  ought      '^^  "-^ 

to  prove  that  he  had  the  consent  of  the  Attorney  General,  *• 

.       ,       Mamhall. 
in  writings  to  bring  the  action.     The  rule   was  in   the 

alternative  to  arrest  the  judgment. 

This  rule  was  argued  in  last  Trinity  term,  by  the 
SoKcitar  General  and  Mr.  Prentice^  on  the  part  of  the 
plaintiff,  and  Mr.  Powell  for  the  defendant  During  that 
discussion  a  question  arose  how  far  the  obligation  as  to  the 
want  of  the  consent  of  the  Attorney  General  could  be 
raised  on  this  rule,  and  whether  the  proper  course  was  not 
to  move  to  stay  proceedings.  Accordingly  Mr.  Powell^  on 
the  12th  day  of  June,  in  last  Trinity  term,  moved  to  stay 
proceedings,  on  affidavits  stating  that  the  consent  of  the 
Attorney  General  had  not  been  obtained,  against  which 
cause  was  shewn  in  this  term  on  three  grounds. — First, 
that  the  consent  of  the  Attorney  General  was  not  necessary 
by  the  provisions  of  the  local  Act  — Secondly,  that  pluntiff 
was  a  party  grieved. — Thirdly,  that  the  motion  was  too 
late  after  trial 

The  questions  on  both  rules  turn  on  the  provisions  of 
The  Cheltenham  Improvement  Act  The  facts  were,  that 
the  defendant  was  one  of  four  candidates,  for  the  office  of 
Commissioner  under  that  Act;  and  that  he  was  elected, 
and  acted  as  such,  without  a  qualification. 

The  local  Act  incorporates  the  15th  section  of  <^  The 
Commissioners  Clauses  Act,  1857"  (10  &  11  Vict  c.  16),  by 
which  section  it  is  enacted,  that  every  person  who  acts  as 
a  Commissioner  without  a  qualification  ''shall  for  every 
such  offence  be  liable  to  a  penalty  of  501 ;  and  such 
penalty  may  be  recovered  by  any  person  with  full  costs  of 
suit  in  any  of  the  superior  Courts."  Again,  by  the  local 
Act,  it  is  provided  ''with  respect  to  the  recovering  of 
damages,  and  of  penalties  not  specially  provided  for,  and 
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1858.  to  the  determinition  of  any  nurtter  referred  to  jiu&»  of 
die  peace,  that  certain  eection  of  ^  The  Poblie  Health 
Act,  1848,"  (11  &  12  Vict  c.  63,)  idioold  be  incorponted, 
and  aaoongst  olhera  aectioii  199,  whevebj  onj  pentdtj,  not 
otherwise  provided  for,  may  be  recovered  before  justices 
of  the  peace;  and  also  the  133rd  section  of  The  Pablic 
Health  Act  is  iacoqKnBted,  whidi  provides^  <<  that  no  pro- 
ceeding for  recoveiy  of  any  penalty  iscnrred  nnder  tbe 
provisions  of  this  Act  shall  be  had  or  taken  by  any  person 
other  than  by  a  party  grieved^  or  the  Local  Board  of 
Heakh  in  whose  district  die  ofience  is  committed,  or  by 
the  chnrehwardens  and  overseers  of  the  poor  (where  tnj 
such  penalty  is  directed  to  be  paid  to  the  chnrchwvdeoB 
and  overseers  of  the  poor),  without  the  consent  in  writiog 
of  her  Majesty's  Attorney  General  first  had  and  obtsined:* 
**  and  if  the  application  be  not  otherwise  provided  for,  one- 
half  thereof  shaU  go  to  the  informer  and  the  remainder 
to  the  local  Board  of  the  district  in  which  the  ofience  was 
conmttted.'^ 

It  was  contended  that  this  latter  clause  did  not  reqiure 
the  action  to  be  brought  by  the  party  grieved,  or  bj  the 
consent  of  the  Attorney  General,  as  the  recovery  of  the 
penalty  in  question  was  specially  provided  for,  inssnoeh 
as  the  section  referred  to  (Commissioners  Clauses  Act,  IB47, 
sect.  15),  provides,  **the  penalty  may  be  recovered  by  an; 
peraon  in  a  Superior  Court"    This  point  is  very  doobcfiil ; 
but  it  is  not  necessary  to  decide  it,  for,  as  to  that  part  d 
the  rule  by  which  the  defendant  seeks  to  enter  a  verdict 
for  him,  it  is  clear  it  cannot  be  made  absolute  unless  the 
plaintiff  foiled  to  prove  some  allegation  in  his  dedaration. 
But  he  did  not;  he  proved  all  he  alleged  as  matter  of  fitct 
For,  though  be  said  he  was  a  party  grieved,  yet  be  did  not 
say  so  as  a  mere  fact,  but  as  a  consequence  from  previoas 
facts,  that  is,  he  slates  the  facts  and  then  says,  '*  I  thiols  I 
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am  a  party  grieved.**  This  being  8o»  the  rule  to  enter  the 
verdict  must  be  dischai^ged.  But  this  raises  further  ques- 
tions. First,  do  the  facts  shew  he  is  a  party  grieved,  as  he  «»• 
contends?  In  our  judgment  clearly  not.  He  is  in  no 
^sy  grieved  by  the  defendant  acting  as  a  Commissioner, 
(see  Rfjfce  v.  IBggim  (a^)  Then,  ia  the  dedwation  good 
oo  any  other  ground?  Now,  the  deckration  here  is  in  a 
qui  tam  action.  The  pliuotiff  does  not  ask  for  the  entire 
penalty,  and  therefore,  whethw  the  10  &  11  Vict  c.  16^ 
a.  15,  is  or  is  not  qualified  by  the  11  &  12  VieU  c  C9,  it 
does  not  authovize  this  declaration,  which  indeed  is  not 
feimded  on  it.  Then,  can  the  declaration  be  held  good 
noder  the  11  &  12  Vict  e.  63,  s.  133  ?  That  depends  (as 
the  plaintiff  was  not  a  party  grieved)  upon  whether  or  no 
it  waa  necessary  not  only  to  have,  but  to  allege,  the  consent 
of  the  Attorney  GeneraL  We  think  it  is  necessary  such 
consent  shoiM  be  alleged.  It  is  really  the  title  to  sue; 
without  it  the  informer  has  no  right  of  action.  If  so,  the 
declaratioa  is  bad.  We  are  of  that  opinion,  and  we  make 
the  rule  absolute  to  arrest  the  judgment 

As  to  the  rule  to  stay  the  proceedings,  although  we 
think  the  objection  is  one  that  nay  be  taken  by  plea  or 
denuner,  we  think  it  may  also  be  taken  by  a  motion  to 
stay  proceedings. 

With  respect  to  the  plaintiff's  objection  that  the  motion 
here  is  too  late,  it  is  enough  in  the  present  case  to  say, 
that,  looking  at  the  ambigoous  way  in  which  his  declaration 
is  ftmmed,  endeavouring  to  make  a  case  on  the  ground  that 
he  was  a  party  grieved,  we  think  he  cannot  complain  of  a 
delay  by  the  defendant,  into  which  the  plaintiff  has  led 
bim.     We  therefore  make  this  rule  absolute  also. 

Judgment  accordingly. 

(a)  UC.B.  ]. 
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*^'^'  RoBCON  V.  Crawlbt  and  Cooks. 

^^^^  • 

^Sm^^^  jL/i<y  had  obtained  a  rule  calling  on  the  defendmt 
•nbrt  A.  and  Crawley  to  shew  cause  why  the  plaintiff  should  not  be  at 
oTabiUor  liberty  to  exhibit  interrogatories  to  him,  pursuant  to  the 
plMM^*  Common  Law  Procedure  Act,  1854. 
aooeptad  by  B.  The  action  was  brought  by  the  plaintiff  as  drawer,  aguost 
kaowlcdge  and  ^^^  defendants  as  acceptors  of  a  bill  of  exchange.  The 
{^^^^^  defendant  Crawley  pleaded  (inter  alia)  that  the  bill  was 

^Umtiff  ^Tba  **^^^^  ^7  ^^  defendant  Cooke  without  the  knowledge 
plaintiff  toqgbt  and  in  fraud  of  the  defendant  Crawley,  and  beyond  the 

to  ashibit  ''  '' 

intarrogitocMa  soope  of  the  defendant  Cooke's  authority,  with  the  know- 

to  A.  asto 

whether  thwa    ledge  of  the  plaintiff. — Issue  thereon. 

a  partnenhip         The  interrogatories  sought  to  be  administered  were  as 

batwaen  nun       ^  n  ^^ 
and  B.,  and  if     lOUoWS:— 

buinanud  ^*  Were  you  eyer,  and  if  yea,  when,  and  during  what 

thaparacuUr    ^^^j^^  ^  partner  with  the  defendant  John  Cooke,  in  any, 
partnenhip.       and  what  businesB ;  and  under  what  style  or  firm? 

xheapplicatiOQ  

was  rapported        2.  Was  it  not  understood,  when  you  so  became  a  partner, 

by  the  oofcunon 

dndaviu  that  the  monies  brought  by  you  into  such  business,  and  the 

that  rach  capital  of  the  said  partnership,  would  or  might  be  applied 

SJ^^I^.^'^  wholly  or  in  some  part  to  the  liquidation  of  debts,  for  which 

•k/u!!!if;L?***  the  said  John  Cooke  was  then  liable  ? 

tne  inquiry 

b^'ll^?t[^  3.  Were  not  some  of  such  debts  so  liquidated? 

to  a  tpedftc  4.  Dij  the  said  John  Cooke  at  and  durinir  any  and  what 

time  and  place,    ...  . 

or  to  the  time,  while  in  partnership  with  you,  cany  on,  or  was  be  in 

specioo  facta 

from  which  a     any  way  interested  in  any  business  in  South  Shields  ? 
£^^^*^  Thirteen  other  interrogatories  followed,  most  of  them 

mforred.  similar  in  character  to  the  aboye. 

^rhe  application  was  supported  by  the  ordinary  affidaviiy 
that  the  plaintiff  had  a  good  cause  of  action ;  and  that  it 
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was    believed   that   the    plaintiff  would   derive    material        1858. 
benefit  in  the  canae  firom  the  discovery  sought  bj  the       ho^*"^*^ 
interroffatories.  9. 

Crawlst. 

Becuky  now  shewed  cause. — These  are  fishing  interro- 
gatories. The  questions  are  too  general ;  they  do  not  point 
to  any  specific  facts.  Moor  v.  Roberts  (a)  shews  that  the 
right  of  a  party  to  exhibit  interrogatories  exists  only  where 
he  has  a  definite  case,  and  the  materials  for  proving  it  are 
in  his  adversary's  possession.  [PoUocky  C.  B. — The  first 
question  is  clearly  too  large.]  The  others  branch  out 
of  it 

Day^  in  support  of  the  rule. — The  plaintiff  is  entitled 
to  go  into  all  the  facts  to  shew  that,  by  the  course  of 
business,  the  defendant  Crawley  was  liable  for  goods 
supplied  to  Cooke.  [Martin^  B. — The  plaintiff  has  no 
right  to  ask  whether  30  years  ago  they  were  in  partner- 
ship. The  interrogatories  should  be  confined  to  facts  at 
the  date  of  the  bill.  The  question  of  partnership  is  a 
very  difficult  one ;  the  plaintiff  should  have  asked  as  to  any 
fact  from  which  a  partnership  may  be  inferred.] 

Pollock,  C.  B. — I  should  be  sorry  to  introduce  a 
practice  with  regard  to  interrogatories  which  would  have 
the  vice  of  special  demurrers,  but  we  must  be  cautious 
not  to  allow  interrogatories,  drawn  with  such  a  latitude  of 
inquiry  as  to  place  and  time,  upon  the  supposition  that  the 
Court  or  a  Judge  would  cut  them  down.  If  the  interrro- 
gatories  were  open  to  slight  objections  only,  perhaps  the 
Court  or  a  Judge  might  allow  them  to  be  amended ;  but 
I  protest  against  the  Court  or  a  Judge  drawing  interroga- 

(a)  26  L.  J.,  N.  S.,  C.  P.  246. 
VOL.    U. — N.  &  £  E  E  EXCH. 
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Ih^^.        umie^    U,  m  m  whole,  tbej  met  not  proper,  we  ou^t  to 
diiallow  tben. 

MiiBTm,  B«9  aod  Chaxsell,  B«,  coocnnvd. 


iWMCcr  allcff' 
ia|^  tbat  he 

erected  • 
boarding  in  • 
ttrvetand 

tain  oMcfatae 
m  Bwmtion 
m  wDfch  it  f 
Vkcly  to  caiM 
daiiff  er  to  the 

WOfluiMll* 


IS'  AfliOP  r.  Yatu* 

JJECLARATION.— That  the  defendant  was  electing 
certain  baildings  in  Water  Street,  and,  for  that  purpose, 
was  usii^  a  certain  machine  called  a  crab  and  cradle,  and 
had  built  up,  and  continued  to  keep  built  up,  a  certain 
hoardii^  abutting  on  Water  Street,  which  was  a  public 
highway :  that  the  plaintiff  was  employed  by  the  defend- 
ant to  work  on,  and  was  carefully  working  at  and  in  the 
said  buildings,  and  at  the  erection  thereof:  that  the  defend- 
ant did  knowingly,  carelessly  and  negligently  place,  and 
m4  that  •  cart   caose  to  be  placed,  and  continue,  and  cause  to  be  continued, 

•eeidenully  ^  ^ 

nn  agaiiift       the  said  machine  and  hoarding  in  an  unsafe  and  dangerous 

the  boardinff 
•nd  knocked 
down  the  na- 
chine  a^Ainat 
the  pUmtiC 
It  appeared 
that  a  hoard- 
ing  had  been 
erected  by 
the  defendant, 
a  bailder, 
which  pro- 
jected too  far 
into  the  street  i 
bat  niflietent 
room  wai  left 
for  cart!  to 
paRi;  aheaTj 
machine  wai 
placed  iniide 


position,  and  unsafely  and  dangerously  near  to  and  upon 
the  said  street,  along  which  carts  and  waggons  had  a  right 
to  pass  and  were  constantly  passing  and  repassing;  and, 
while  the  plaintiff  was  so  carefully  working,  and  the  machine 
and  hoarding  being  then  and  there  so  placed  and  continued 
with  the  personal  knowledge,  direction  and  consent  of  the 
defendant,  and  the  said  danger  and  unsafeness  being  then 
and  there  known  personally  to  and  by  the  defendant,  a 
certain  cart,  accidentally  and  by  and  through  the  machine 
and  the  hoarding  being  then  and  there  so  unsafely  and 


iiv  roi 
continued  to  work  though  tfie  machine  wai  not  moved. — Held,  that  there  waa  no  oTidence  to  go 
to  the  Jury  of  the  maater'a  liabilitj. 
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dangerously  placed  and  continued  as  aforesaid,  ran  against        i858, 
and  knocked  down  the  said  hoarding,  and  the  machine 
was,  by  being  so  dangerously  and  unsafely  placed,  cast  and 
thrown  upon  and  against  the  plaintifl; 

Pleas.^-^Firity  that  the  defendant  was  not  erecting  the 
said  buildings,  nor  did  he  build  up  or  continue  to  build  up 
the  said  hoarding  as  alleged.^ Secondly,  Not  guilty. 

Whereupon  issue  was  joined. 

At  the  trial,  before  WaUoH^  B.,  at  the  last  Liverpool 
Summer  Assizes,  it  appeared  that  the  defendant  was  a  con- 
tractor, who  had  employed  the  plaintiff  as  a  mason  upon  a 
certain  house  which  he  was  erecting  in  Water  Street,  Liver* 
pool  A  hoarding  had  been  put  up,  which  was  alleged  to 
bare  projected  too  far  into  the  street,  but  it  was  shewn  that 
snfiicient  room  was  left  to  allow  carts  to  pass.  Between  the 
hoarding  and  the  building  at  which  the  plaintiff  waf 
employed,  was  a  heavy  machine,  called  a  crab  and  cradle, 
used  for  lifting  stones,  so  placed  that  anything  which 
knocked  down  the  hoarding  would  knock  down  the  crab 
and  cradle.  The  plaintiff  had  complained  to  the  defendant 
of  the  position  of  the  crab  and  cradle,  and  alleged  that 
he  could  not  conveniently  pass  with  mortar  between  the 
machine  and  the  walL  A  cart  which  was  being  driven 
along  the  street  swung  against  the  hoarding,  whereby  the 
crab  and  cradle  were  knocked  down,  and  the  plaintiff  was 
thrown  into  the  cellar  and  hurt  Upon  these  iacts  the 
learned  Judge  directed  a  nonsuit  to  be  entered. 

BrM,  in  the  present  Term,  had  obtained  a  rule  for  a  new 
trial,  on  the  ground  that  the  learned  Judge  was  wrong  in 
raling  that  there  was  no  evidence  to  go  to  the  jury. 

Hugh  HiB  and  fV.  B.  Cole  appeared  to  shew  cause  (a), 
but  the  Court  called  on 

(a)  Jan.  16.  Before  PoBoeky  C.  B.,  MarHn,  B.,  Watson,  B.,  and 
CharmeUyB. 

E  E  B  2 
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lSo8.  Breti,  to  support  the  rule. — It  dioald  liSTe  been  left 

to  the  jury  to  sbt  vhether  die  cart  aeeidentaDy  knocked 
down  the  hoarding  bj  msoo  of  its  being  in  a  danger- 
cos  position.     [JiartiMj  R — It  £d  not  qppcar  thai  the 
negligent  placing  of  the  hoarding  caised  it  to  fidl:  on 
the  contraiT,  it  was  expiarij  shewn  that  the  cart  knocked 
it  down.     Watsam,  BL — ^b  there  any  aothoritj,  that,  if  A. 
pats  ap  an  erectioQ  in  a  public  highway,  and  B.,  without 
negligence,  knocks  it  down  opon  C,  that  A.  b  liable  to  an 
action  ?]     In  Lymek   ▼.  Nunhm  (a)  it  was  said  by  Lord 
/Anaum,  '^  If  I  am  gnilty  of  ne^igence  in  leaving  anything 
dangeroos  in  a  place  where  I  know  it  to  be  extremely 
probable  that  some  other  person  will  unjostiBaUy  set  it 
in  motion  to  the  injury  of  a  third,  and  if  that  injury 
should  be  so  brooght  about,  I  presome  that  the  soflerer 
might  hare  redress  by  action  against  both  or  either  of  the 
two,  but  unquestionably  against  the  first."     Here,  as  m  that 
case,  the  accident  was  caused  by  the  plaintiff's  n^ligeoce 
in  combination  with  other  active  causes.     HUige  ▼.  Gcodr 
win  {b)  supports  Lord  DenmarCs  view.     The  objection,  if 
any,  is  only  available  in  arrest  of  judgment,  because  all  the 
allegations  in  the  declaration  were  proved. 

Cur,  adv.  vut. 

Martin,  B.,  said. — We  are  all  of  opinion  that  my  brother 
WaJtMCfiCs  ruling  was  correct,  and  that  this  rule  must  be 
discbaiged.  The  plaintiff  was  employed  in  building  a 
bouse  in  Water  Street,  Liverpool.  A  hoarding  bad  been 
put  up  to  protect  the  building  from  carriages  passing  in  the 
road.  The  plaintiff  had  complained  of  the  hoarding,  but 
it  is  clear  that  this  complaint  really  was  that  the  space 
between  the  hoarding  and  the  building  was  too  narrow. 
In  this  action  against  his  employer,  he  complained  that  it 
was  too  wide.  It  was  contended  that  there  was  a  case  for 
(a)  1  Q.  B.  29, 3^.  (6)  6  Car.  &  P.  190. 
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the  jury.     We  think  that  there  was  not     First,  because,        1858. 

after  having  complained  of  the  hoarding,  and  knowing      ^^T""^^^ 

all  the  circumstances,  he  voluntarily  continued  at  work.  v. 

Secondly  because  the  part  which  the  defendant  took  in 

causing  the  injury  is  too  remote  to  give  a  cause  of  action 

to  the  plaintiff.     It  was  said,  however,  that  the  declaration 

was  carefully  framed,  that  every  allegation  in  it  was  proved, 

and  that  the  objection  was  only  available  to  the  defendant 

in  arrest  of  judgment    The  answer  is,  that,  in  every  case  of 

thb  kind,  the  plaintiff  must  shew  that  he  is  in  a  condition 

to  recover  damages,  and  he  has  failed  to  do  that 

Rule  discharged. 


Williams  o.  Etton. 


X  RESPASS  for  breaking  and  entering  certain  land  of  By  tb. 

VODCTftl  III  * 

the  plaintiff,  being  part  of  an  allotment  numbered  93  under  cloture  Act, 

The  Flint  Inclosure  Act  c.  109,  •.  8, 

•   .« 

Plea. — That  there  was  a  common  and  public  highway  commiitioner 
over  and  through  the  land  in  question,  and  that  defendant,  ^^^  ^^^ 
having  occasion  to  use  the  said  way,  did  go,  return,  pass  ^  "top  np 
and  repass,  on  foot  and  with  carts  and  carriages,  &c.,  on  accustomed 

.   .  '^^^l  pawing 

the  said  land. — Whereupon  issue  was  joined.  through  anj 

part  of  the  clA 
uKlomret,  &c.,  the  fame  ihall  in  no  caae  be  done  withoot  the  ooncarrence  or  order  of  two 
Jwticet.  The  53  Geo.  3«  c.  Utz.  (The  Flint  Incloeora  Act),  by  •.  1,  eppointed  a  Commissioner 
to  carry  the  Act  into  ezecation.  sabject  to  such  of  the  regulations,  restrictions  and  provisions, 
&c^  in  the  41  Geo.  3,  c.  109,  as  were  not  altered,  varied,  controlled  by  or  repugnant  to  the 
piofisioas  of  that  Act.  Sect.  19  enacts,  that  it  shall  be  lawful  for  the  Commissioner  to  stop  up 
any  old  or  accustomed  public  road  or  roads  over  the  marthtM^  eommona  and  watte  lamda^  subject 
nerertbeless  to  the  concurrence  of  two  justices,  and  under  such  regulations  as  are  contained  in 
41  Geo.  3,  c.  109,  and  provided  that  the  old  roads  should  not  be  discontmued  till  the  new  roads 
were  properiy  formed.  The  marshes  were  allotted  in  1819,  when  a  gate,  which  had  since 
been  kept  locked,  was  pnt  up  across  an  old  road,  but  the  road  had  since  been  used  by  foot 
passengers  occasionally.  The  award  of  the  Commissioners,  executed  in  1830,  set  out  the  new 
roads  and  directed  the  old  roads  to  be  stopped  up.  A  certificate  of  two  justices,  that  the  new 
roads  had  been  formed  and  completed,  under  the  9th  section  of  41  Geo.  3,  c.  109,  was  put  in 
and  proved ;  but  no  order  of  two  justices  for  stopping  the  old  road  was  produced. — HtJd^  that 
it  might  be  presumed  that  an  order  of  two  justices  for  stopping  up  the  old  road  had  been  duly 
made. 
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WiLLLUCt 

£tto>. 


At  the  trial,  before  Coekbum,  C.  J.,  at  the  last  Sammer 
Aasizea  for  the  cotintf  of  Flint,  it  appeared  that  before  the 
pasBiog  of  the  Flint  Incloeare  Act,  53  Geo.  3,  c  Iziz.  (a^  thete 
had  been  a  pablic  highway  over  the  land  in  question,  which 
was  a  manh,  to  a  phioe  called  Pentre  Rock.  The  award  of 
the  Commissioner  made  in  pnmiance  of  that  Act  was  dated 
the  24th  of  Jaly,  183a  It  contained  the  foUowmg  pas- 
sages : — ^  1  have  in  the  map  or  plan,  hereunto  annexed, 
and  which  I  direct  to  be  taken  as  part  of  this  my  award,  set 
ferth  and  delineated  *  *  *  the  public  and  private  roads 
and  ways,  &c.  *  *  *  And  I  do  hereby  set  out  and  appoint 
the  several  public  carriage  roads  and  highways,  bridleways, 
private  carriage  roads,  and  footpaths,  through  and  on  the 
siud  marshes,  commons  and  waste  lands  *  *  *  and  which 


(a)  Section  1  enacts,  that  J.C. 
ahall  be  "Commiiwioner  for  diri- 
dlng,  allotting  and  inclosing  the 
said  marshes,  commons  and  waste 
lands  in  the  township  of  Flinty 
and  for  carrTing  the  several  other 
purposes  of  this  Act  and  also  the 
(41  Geo.  3,  c  109)  into  execu- 
tion; under  and  subject  to  such 
of  the  regulations,  directions,  re- 
strictions and  prorisions  contained 
in  the  said  recited  Act  as  are  not 
altered,  varied  or  controlled  bj, 
or  repugnant  to  the  powers  and 
provisions  of  this  Act.** 

Section  19.  '^It  shall  and  may 
be  lawful  to  and  for  the  sold 
Commissioner,  and  he  is  herebj 
authorized  and  empowered,  in 
case  he  shall  think  proper,  to 
stop  up,  turn,  or  divert  an j  old 
or  accustomed  public  road  or 
roads,  waj  or  ways,  path  or  paths, 
track  or  tracks,  passing  or  lead- 
ing through  or  over  the  said 
marshes,  commons  and  waste 
lands;  subject    nevertheless    to 


the  order  and  concurrence  of  two 
justices,  and  to  such  provisioni, 
and  under  such  regulations,  di- 
rections and  conditions  as  sre 
eontained  in  (41  Geo.  3,  c  109,) 
respecting  the  stopping  up  of  any 
old  accustomed  road  or  rotds; 
and  the  several  roads,  ways,  paths 
and  tracks  to  be  stopped,  shall  be 
and  be  deemed  to  be  part  of  the 
lands  and  grounds  to  be  dirided, 
allotted  and  inclosed  hj  virtue  of 
this  Act :  Provided  always,  that 
none  of  the  present  roads,  wajS) 
paths  or  tracks  leading  through 
or  over  the  said  marshes,  com- 
mons and  waste  lands,  shall  be 
shut  up  or  discontinued  until  the 
several  roads  and  ways  intended 
to  be  and  remain  public  roads 
or  highways,  shall  be  set  out  in 
manner  by  the  said  recited  Act 
directed,  and  until  the  same  shall 
be  pn^rly  formed  and  made 
safe  and  convenient  for  the 
passage  of  horses,  cattle,  and 
carriages." 
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I  have  caused  to  be  made,  formed  and  completed,  &c. 
(Then  followed  the  particulara  of  the  several  roads.) 
And  I  Older  and  awaxd,  that  all  other  public  roads, 
&c.,  bridleways^  private  roads,  footways,  tracks,  paths  or 
passages  used  as  such,  upon,  through  or  over  the  said 
marshes,  commons  and  waste  lands,  or  along  or  by  the 
sides  of  or  adjoining  the  same,  or  any  of  the  allotments 
thereinafter  mentioned,  shall  be  discontinued  and  stopped 
up,  as  being  in  my  judgment  unnecessary  and  useless." 

The  load  in  question  was  not  one  of  those  set  out  in 
the  award.  The  award  did  not  recite  any  order  of  two 
jostioei  for  stopping  up  the  road,  and  no  such  order  was 
produced  or  proved  at  the  trial.  It  was,  however,  shewn 
that  a  gate  had  been  put  up  across  the  road  when  the 
allotments  were  made  in  1819,  which  gate  was  kept  locked; 
and  that  various  persons  had  from  time  to  time  paid  small 
sums  as  acknowledgments  for  passing  with  carts  through 
the  gate.  Foot  passengers  were  in  the  habit  of  passing  on 
the  road.  A  certificate  of  two  justices,  dated  February 
14th,  1821,  was  produced,  which  stated  ''that  the  several 
public  carriage  roads  therein  mentioned,  which  have  been 
set  oat  and  made  in  and  upon  the  commons,  &c.  (being 
those  mentioned  in  the  award),  have  been  well  and  suf- 
ficiently formed,  completed  and  repaired.  And  we  do 
direct,  that  from  henceforth,  the  same  several  roads  shall 
be  supported  and  kept  in  repair  by  such  persons  and  in 
such  manner  as  the  Commissioner  for  inclosing  the  said 
commons  and  waste  lands  shall  by  his  award  direct,  and 
as  the  same  several  roads  ought  to  be  maintained  and 
repaired  according  to  law." 

Upon  these  fiicts  the  learned  Judge  directed  a  verdict 
for  the  plaintiff,  reserving  leave  to  the  defendant  to  move 
to  enter  a  verdict  for  him ;  the  Court  to  be  at  liberty  to 
draw  such  inferences  from  the  facts  as  a  jury  might  draw. 
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EXCHEQUER  REPORTS. 

M^Intyre^  in  Michaelmas  term,  had  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not-  be  set  aside  on  the 
ground  that  the  public  highway  mentioned  in  the  plea 
was  still  a  subsisting  highway,  notwithstanding  the 
inclosure. 

Wehby^  Beavan  and  Coxon  now  shewed  cause.— The 
19th  section  of  53  Geo.  3,  c.  Ixiz.,  enacts,  that  it  shall  be 
lawful  for  the  Commissioners  to  stop  up  any  old  public 
road  across  the  marshes^  subject  nevertheless  to  the  order 
and  concurrence  of  two  justices  and  such  provisions  as  are 
contained  in  the  General  Inclosure  Act  (41  Geo.  3,  c.l09)i 
Section  8  of  that  Act  provides,  that  in  case  the  Commis- 
sioners shall  *^  be  empowered  to  stop  up  any  old  or  accus- 
tomed road,  passing  or  leading  through  any  part  of  the  eld 
inchtures  *  *  *  the  same  shall  in  no  case  be  done  without  the 
concurrence  or  order  of  two  justices  acting  for  the  division, 
and  not  interested  in   the  repair  of  such  roads."    Now, 
though  there  was  no  direct  proof  that  such  an  order  exists, 
yet  it  may  be  presumed  that  it  was  made.     The  general 
rule  is,  that  everything  done  is  to  be  taken  to  have  beeu 
rightly  done.     What  has  been  done  with  reference  to  this 
road  is  entirely  consistent  with  the  presumption  that  the 
award  stopping  up  the  roads  was  properly  made.    The 
new  roads   set  out   in    the  award  were   declared  by  two 
justices  in  special    sessions  to  be  fiiUy  and  sufficiently 
formed,  completed  and  repaired.     This  order  was  in  pur- 
suance of  the  9th  section  of  The  General  Inclosure  Act    It 
is  to  be  presumed  that  an  order  for  stopping  up  the  old  road 
was  obtained  before  the  new  road  was  regularly  made. 
The  old   road    has  in  fact  been  stopped  up  since  1819. 
There  is  no  provision  in  either  Act  pointing  out  where  the 
order  is    to  be   deposited.       [Martin^   B. — The   justices 
making  it  would  probably  be  justices  not  residing  in  the 
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immediate  neigbbourhood.]  In  Manning  t.  The  Eastern 
Counties  Raiboay  Company  (a)»  search  was  made,  and  the 
order  was  not  to  be  found,  bat  the  award  recited  it,  and 
the  Conrt  held  that  an  order  might  be  presumed.  Parke, 
B.,  there  said,  '*the  award  must  be  taken  to  have  been 
rightly  made,  unless  there  were  some  inference  to  the 
contrary  from  subsequent  enjoyment  inconsistent  with  it 
There  was,  however,  no  evidence  to  raise  any  such  infer- 
ence. Therefore  there  was  sufficient  evidence  in  support 
of  the  award,  unless  the  defendants  were  bound  to  prove 
affirmatively  that  the  order  of  justices  was  made,  and  I  am 
satisfied  that  they  were  not,  and  that  the  circumstance  that 
such  an  order  was  required  makes  no  difference  in  the 
application  of  the  principle.**  In  Goodtitle  d.  Baker  v. 
MSbum  (&),  it  was  held  that  the  Commissioners  were  not 
bound  to  state  in  their  award  all  the  authorities  they  had, 
and  the  presumption  was,  that  they  had  acted  according  to 
their  jurisdiction  as  the  contrary  did  not  appear.  Doe  d. 
Nanney  v.  Gore  (c)  and  Doe  d.  Roberts  v.  Mostyn  {d)  are 
authorities  to  the  same  effect. — They  also  referred  to 
Gibson  v.  Doeg  («)• 

dPIntyre  and  Morgan  Lloyd,  in  support  of  the  rule. — If 
no  order  of  justices  was  made  the  highway  still  exists: 
Logan  v.  Burton  (/),  Harber  v.  Rand  {g).  [  W?&Jy.— In 
the  latter  case  it  was  affirmatively  shewn  no  order  was 
ever  made.]  By  the  41  Geo.  3,  c.  109,  s.  8,  the  order  of 
the  justices  is  to  be  subject  to  appeal.  It  is  therefore  clear 
that  it  must  be  deposited  with  the  clerk  of  the  peace,  and 
be  open  to  inspection,  so  as  to  enable  parties  to  appeal  (A). 


(a)  12M.&  W.237.  Seep.251.  (0  Ante,  p.  615. 

(6)  2  M.  &  W.  853.  CO  5  B.  &  C.  513. 

(c)  2  M.  &  W.  320.  (g)  9  Price,  58. 

id)  12  C.  B.  268.  (h)  See  55  Geo.3,c.68,9.2,  and 
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Here  the  Commimooer  does  not  profesB  to  have  acted 
with  the  concurrence  of  two  jostices.     In  fi«t  an  ofder  has 
been  produced  which  shews  that,  though  the  justices  did 
something,  they  did  not  make  the  order,  without  which 
the  road  could  not  be  stopped  up.     [Ckanndl,  B. — ^Thete 
b  no  reason  to  suppose    that  there  were  not   separate 
orders.]    The  user  has  not  been  puisuant  to  the  award ; 
therefore  it  does  not  create  a  presumption  in  favour  of  the 
award :  Rex  t.  HasUngfieU  (a>     By  the  award  the  way  is 
stopped  for  all  piuposes ;  but  the  way  has  since  been  used 
as  a  footway.     Slight  endence  is  sufficient  to  rebut  a  pre- 
sumption.    [Pollock,  C.  B.— The  value  of  a  presurapuon 
may  be  greater  or  less ;  it  cannot  be  said  because  there  is 
some  evidence  the  other  way  that  there  is  no  presumption.] 
The  order  of  justices  is  not  recited  in  the  award,  and 
therefore  its  existence   will  not   be  inferred-     There  is 
nothing  to  shew  that  the  justices  could  have   made  the 
order  after  the  award  was  completed. — ^They  referred  also 
to  Hey  sham  v.  FortUr  (ft). 

Watson,  B.— I  am  of  opinion  that  this  rule  must  be 
discharged.  The  Loid  Chief  Baron  and  my  brother 
Martin  desired  me  to  say  that  they  entirely  concurred. 
The  question  at  the  trial  was  whether  an  ancient  public 
highway,  through  certain  land  of  the  plaintiff,  had  been 
stopped  up.  It  was  proved  that  the  highway  led  up  to  a 
gateway,  and  through  it  into  and  across  a  marsh;  that 
an  award  was  made  by  the  Commissioner,  under  an 
Inclosure  Act,  for  stopping  up  the  road,  and  that  a  gate 
was  then  put  up,  and  a  stile  by  the  side  of  the  gate.  A 
certificate  that  the  new  roads  had  been  completed,  duly 

5  &  6  Wm.  4,  c.  50,  b.  85.     De  (a)  2  M.  &  S.  558. 

PonthieuY.Pennufeatker^S  Taunt.  (6)  5  M.  &  R.  277. 

684. 
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•igoed  by  two  justioMi  was  put  in ;  the  completion  of  such        1858. 

roads  being  necessary  to  put  an  end  to  the  old  right  of    ^^^^^ 

way.     The  award  was  executed  in  1630.     It  was  contended  »• 

that»  though  the  Commissionera  had  power  to  stop  up  the 

old  way^  it  was  not  proved  that  it  was  effectually  stopped* 

because  the  concurrence  of  two  justices  was  requiredi  and 

DO  order  signed  by  them  was  produced  or  proved  to  have 

existed.    The  learned  Judge  directed  a  verdict  for  the 

plaintiff,  giving  leave  to  the  defendant  to  move  to  enter  a 

verdict  for  him.     The  first  point,  therefore,  is,  what  is  the 

effect  of  the  Act  ?    Does  it  require  the  concurrence  of  two 

justices  to  make  the  award  effectual  ?    Upon  that  I  express 

no  opinion.    I  assume  that  such  concurrence  is  required. 

The  time  during  which  the  evidence  shews  that  the  way 

has  been  stopped  up,  viz.,  since  the  year  1821,  must  be 

taken  into  consideration,  and  the  question  then  is,  whether, 

in  the  absence  of  proof  that  no  order  of  justices  was  made, 

there  is  not  evidence  to  warrant  the  conclusion  that  an 

order  existed.    For  myself,  I  presume,  and  perfectly  believe, 

that  an  order  was  in  fact  made.    The  Act  does  not  say 

where  the  order  is  to  be  deposited.    After  so  long  a  period, 

the  fn-esumption  omma  riiB  esm  acta  arises.     In  matter 

of  private  right,  after  so  long  a  period,  all  presumptions 

of  this  sort  are  made, — thus  the  inrolment  of  a  deed 

may  be  presumed;   where  there  has  been  a  conveyance 

by  lease  and  release,  the  existence  of  the  lease  may  be 

presumed  on  the  production  of  the  release.     So  livery  of 

seisin,  the  surrender  of  a  copyhold  estate,  or  a  reconvey* 

ance  fiom  the  mortgagee  to  the  mortgagor,  may  be  presumed. 

As  regards  public  rights,  in  Rex  v.  Montague  (a)  it  was 

held  that,  in  &vour  of  the  long  enjoyment  of  a  road 

stopping  up  a  certain  creek,  it  might  be  presumed  that,  if 

(a)  4  B.  &  C.  598. 
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a  right  of  public  naYigation  ever  existed,  it  was  determined 
by  an  act  of  parliament,  a  writ  of  ad  quod  damnum,  by 
commissionerB  of  riYenB,  or  by  natural  causes.  I  do  not 
go  so  far  as  to  say  that  an  act  of  parliament  might  be 
presumed.  But,  the  use  of  the  road  having  been  stopped 
under  the  circumstances  stated  in  this  case,  I  think  there 
is  evidence  from  which  a  jury  might  presume  that  every 
thing  was  done  necessary  to  stop  it  effectually,  and  that  a 
verdict  would  be  wrong  if,  on  the  evidence,  it  was  not  in 
favour  of  the  plaintiff.  Here  the  Court  is  in  the  pontion 
of  a  jury. 

Channbll,  B. — I  also  think  this  rule  must  be  discharged. 
The  learned  Judge  assumed  it  to  be  clear  that,  at  one  time, 
the  public  highway  existed  across  the  plaintiff's  land,  and 
he  reserved  the  point  for  our  consideration  whether  it 
could  be  presumed  to  have  been  extinguished:  in  other 
words,  referring  to  us  the  question  of  the  validity  of  the 
award  and  the  evidence  tending  to  support  it  No  case 
has  been  cited  which  is  exactly  in  point.  It  is  said  that 
we  cannot  presume  that  the  award  b  valid,  for  two  reasons. 
First,  it  does  not  recite  the  order  of  two  justices.  In  one 
of  the  cases  cited  there  was  such  a  recital.  It  may  be  said, 
if  the  award  had  contained  a  recital,  credit  must  have  been 
given  to  it,  because  it  could  not  be  supposed  that  the 
recital  was  false ;  but  that  puts  the  case  on  too  narrow  a 
ground.  Here  such  a  recital  was  not  necessarjr,  and  it  is 
not  found ;  but  the  presumption  is,  that  what  the  Commis^ 
sioner  did  he  did  lawfully.  We  have  a  right  to  assume 
that  he  had  the  authority  which  he  purports  to  have 
executed.  Then  it  was  said  that  the  user  was  not  such 
as  to  lead  to  the  presumption  that  the  way  was  stopped. 
A  gate  was  put  up,  and  the  way  ceased  to  be  apparent  to 
the  eye.     Though  the  owner  may  have  allowed  carts  to 
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pass  occasionally,  that  is  not  suflScient  to  prevent  the 
acquiescence  of  the  public  from  being  sufficient  to  support 
the  award.  I  think  the  award  must  be  taken  to  have  been 
valid,  unless  there  was  such  a  dealing  with  the  property  as 
to  be  quite  inconsistent  with  it. 

Rule  discharged. 


T 


Bowes  t?.  Foster.  j-o..  29. 

ROVER. — Pleas:   Not  guilty,  and   not   possessed. —  TheplaintiC 


Issues  thereon.  dSSSiltit 

At  the  trial  before  the  Assessor  of  the  Court  of  Passage  {hiSS?iI*5f 
at  Liverpool,  the  facts,  according  to  the  plaintiff's  evidence,  J^"^^^*®" 
were,  that  in  June  last,  beinff  in  difficultiesi  he  was  desirous  ezecatioii 
of  disposing  of  his  stock  in  trade  and  business  of  a  chemist;  goods,  agreed 
but  fearing  that  some  of  his  creditors  would  issue  execution  defendant, 
against  his  goods,  he  agreed  with  the  defendant,  who  was  also  a  creditor,  that 
a  chemist,  and  a  creditor  of  the  plaintiff  for  40/.,  that  there  ^Tp^^raded 
should  be  a  pretended  sale  of  them  to  him.     For  this  pur-  ^l^  ^^^^ 
pose  an  invoice  of  the  eoods  was  made  out  to  the  defendant,  *".  P"»p<»« 

^  o  an  WToice  was 

and  a  receipt  was  siven  to  him  by  the  plaintiff  for  the  sum  "u^®  put  and 

,  .^  r  ^  receipt  given 

of  40/.,  which  was  therein  stated  to  be  the  purchase  money  to  tbe  defend- 
ant for  a  sum 
of  the  goods.     The  plaintiff  then  delivered  possession  to  therein  steted 

tbe  defendant  and  left  the  neighbourhood,  and  an  assistant  ehase  monej/ 

of  the  defendant  took  chaige  of  the  shop  and  carried  on  ^  tffgoods" 

the  business.     The  defendant  afterwards  sent  the  goods  to  ^j^f^^^^^ 

an  auctioneer  for  sale,  and  the  plaintiff,  having  heard  of  it,  ^^^"?*  *^ 

eave  notice  to  the  auctioneer  that  they  were  his  property,  the  goods  ss 

^  /  r     r      J     bisown,  where- 

The  goods  were  sold,  and  the  plaintiff  brought  an  action  upon  the  pUin- 

1^  o  tiff  brought 

trover. — Held, 
that  no  propertT  in  the  goods  passed  to  tbe  defendant ;  and  that  tbe  plaintiff  was  not  precladed 
from  shewing  that  no  payment  was  in  fact  made  and  that  the  transaction  was  not  a  real,  but  a 
pretended  sue. 
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1868.        against  the  auctioneer,  who  obtained  an  interpleader  order, 
""-"^y^^      under  which  he  paid  the  proceeds  into  Coort,  and  the 
V.  defendant  was  admitted  to  defend   the  action*     At  the 

conclusion  of  the  plaintiff's  case,  it  was  submitted  by  the 
defendant's  counsel  that  he  ought  to  be  nonsuited,  inss^ 
much  as  it  was  not  competent  for  him  to  allege  that  the 
agreement  under  which  he  had  given  the  invoice  and 
receipt,  and  had  delivered  possession  of  the  goods,  was 
intended  as  between  him  and  the  defendant  as  a  fraud  on 
other  creditors.  The  Assessor  overruled  the  objection,  and 
the  defendant's  counsel  then  adduced  evidence  to  prove 
that  the  goods  were  delivered  to  the  defendant  in  satisfac- 
tion of  the  401,  which  the  plaintiff  owed  hinu  The  Assessor 
left  it  to  the  jury  to  say  whether  the  transaction  was  a  bonl 
fide  sale,  or  a  mere  colourable  one  for  the  purpose  of  pro- 
tecting the  goods  against  any  creditor  who  might  issue 
execution:  that  in  the  former  case  they  should  find  for 
the  defendant,  and  in  the  latter  for  the  plaintiff.  The 
jury  found  a  verdict  for  the  plaintiff,  and  leave  was  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit 

Brett,  in  the  present  term,  obtained  a  rule  nisi  accord- 
ingly, against  which 

J7.  James  shewed  cause. — The  plaintiff  was  not  precluded 
from  shewing  the  real  nature  of  the  transaction  between 
him  and  the  defendant  The  quesdon  is  what  w^e  the 
rights  of  the  parties  inter  se  ?  The  effect  of  the  tninsacUon 
as  regards  third  parties  is  immaterial.  It  is  said  that  the  sale 
was  fitiudulent  within  the  13  Eliz.  c  5,  s.  2,  and  therefore 
the  plaintiff  was  estopped.  But  under  that  statute  fraudu- 
lent gifts  are  only  void  as  against  purchaseni  and  creditors : 
Howes  V.  Leader  (a).  An  assignment  of  goods  in  fraud  of 
creditors  is  valid  as  between  parties  to  the  deed,  and  as 
between  either  party  and  a  stranger :  Bessey  v.  Windham  (6> 
(a)  Cro.  Jac.  270.  (ft)  6  Q.  B.  166. 
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IfFatsan,  B.,  referred  to  fFhUe  y.  Marru  (a)*]  The  jury  1868. 
have  foand  that  there  was  do  wley  but  onlj  a  pretended  ^awn 
one,  in  <Hrder  to  protect  the  goods  against  creditors  in 
general ;  consequently  no  property  in  the  goods  passed  to 
the  defendant — The  Court  then  called  on 

Breiif  to  support  the  mle. — ^There  was  no  qoestioo  for 
the  joiy,  and  the  plaintiff  ought  to  have  been  nonsuited. 
Possession  of  the  goods  having  been  delivered  under  the 
invoice,  the  plaintiff  is  estopped  from  saying  that  there  was 
no  sale,  and  that  the  transaction  was  a  mere  fraudulent 
pretence  for  the  purpose  of  deceiving  creditors*  In  IXms 
v«  7\iff9  (6),  a  tenant  who  had  paid  all  his  rent,  and  got 
his  landlord's  receipt  for  it,  fearing  that  his  goods  would  be 
taken  on  legal  process,  agreed  with  his  landlord  to  destroy 
the  receipt,  and  that  the  hitter  should  put  in  a  distress  for 
rent,  to  protect  the  goodsu  The  landlord  did  so,  sold  the 
goods  and  kept  the  proceeds.  The  tenant  having  brought 
trover  for  the  goods,  JPttrke^  B.,  who  tried  the  cause,  said, 
''The  parties  are  in  pari  delieta  I  cannot  assist  the 
plaintiff  in  the  recovery  of  the  proceeds  of  this  sale.  They 
were  both  contemplating  a  frand.  The  transaction  must 
be  taken  as  valid  between  these  parties."  [fVaUoHf  B*-— 
There  the  plaintiff  had  authorized  the  sale  of  the  goods,  and 
he  could  not  afterwards  maintain  trover  for  them.  Chan^ 
neO,  B. — ^That  case  proceeded  on  the  ground  of  leave  and 
licence.  It  was  conceded  that  the  plaintiff  might  recover  in 
respect  of  such  of  the  articles  sold  as  were  not  included  in 
the  inyentory.]  In  De  Metton  v.  De  Mellon  {c\  a  French- 
man, domiciled  at  Lisbon,  consigned  a  cargo  which  was  his 
property  to  Nantes,  under  the  name  of  a  native  Portuguese 
who  acted  as  '^  nentralizer."    The  ship  being  taken  and 

(a)  11  C.  B.  1015.  (I)  6  C.  &  P.  207. 

(c)  2  Camp.  420. 
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1858.        brought  into  an  English  port,  the  cargo  was  libelled  in  the 

^^^      Court  of  Admiralty.     The  Portuguese,  with  the  privity  of 

9.  the  Frenchman,  claimed  it;    and  it  was  ordered  to  be 

FOSTKB. 

delivered  up  to  him  as  neutral  property.  Lord  £!Bbi- 
barough  ruled  that  an  action  for  money  bad  and  received 
could  not  be  maintained  to  recover  the  proceeds  of  the 
cargo,  and  that  ruling  was  afterwards  affirmed  by  the 
Court  (a).  The  ground  of  that  decision  was,  that  the 
owner  of  goods  who  colludes  with  another  in  procuring 
the  adjudication  of  a  Court  that  the  goods  are  the  proper^ 
of  the  latter,  is  estopped  by  bis  own  act  from  afterwards 
claiming  them  as  his  own.  [Martin^  B. — ^In  that  case 
there  was  an  absolute  transfer  of  the  property  to  the 
neutralizer :  it  was  a  case  of  trustee  and  cestui  que  trust 
ChatineU^  B. — There  was  a  decision  m  rem  of  a  Court 
having  jurisdiction  over  the  subject-matter.  The  Court 
adjudged  that  the  property  belonged  to  a  certain  person 
and  that  it  be  restored  to  him:  that  was  an  answer  to 
an  action  against  him  for  money  had  and  received,  to 
recover  the  proceeds.]  In  Alner  v.  George  (i),  Ix)rd  Ellen- 
borough  ruled  that  if,  in  an  action  for  goods  sold,  the 
defendant  proves  a  receipt  in  full  signed  by  the  plaintiff, 
evidence  is  not  admissible  in  answer  that  the  pkintiff 
has  assigned  all  his  effects  for  the  benefit  of  his  creditors: 
that  the  action  was  brought  by  bis  trustees  in  his  name: 
that  no  money  passed  when  the  receipt  was  g^ven,  and  that 
the  plaintiff  and  defendant  colluded  together  to  defeat  the 
action.  Lord  JEllenborough  there  said, — "  There  can  be  no 
doubt  that  a  receipt  in  full,  where  the  person  who  gave  it 
was  under  no  misapprehension  and  can  complain  of  no 
fraud  or  imposition,  is  binding  upon  him."  [Martm,  B.— 
Notwithstanding  a  receipt,  it  may  be  shewn  that  no 
money  passed.  That  is  the  distinction  between  a  receipt 
(a)  12  East,  284.  (b)  1  Camp.  892. 
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and  a  release.]  In  Montefiori  v.  Montefiori{a\  where  a 
peiBOD  in  order  to  represent  another^  who  was  engaged  in 
a  marriage  treaty,  as  a  man  of  fortune,  gave  him  a  note  for 
a  large  sum  of  money,  as  the  balance  of  accounts  between 
them,  whereas  no  such  balance  existed,  the  note  was  held 
good  as  against  the  maker.  Lord  Mansfield^  C.  J.,  there 
said, — ''No  man  shall  set  up  his  own  iniquity  as  a  defence, 
any  more  than  a  cause  of  action."  Robhuon  v.  M^Don- 
nel  (b)  shews  that,  though  a  transaction  of  this  kind  may 
be  void  under  the  13  Eliz.  c.  5,  it  is  nevertheless  binding 
on  the  parties.  In  Doe  d.  Soberts  v.  Roberts  {c)  an  estate 
was  conveyed  for  the  purpose  of  giving  a  colourable  qualifi- 
cation to  kill  game ;  and  it  was  held  that,  as  against  the 
parties  to  it,  the  conveyance  was  valid  and  sufficient  to 
support  an  ejectment  The  principle  of  that  decision  is 
equally  applicable  to  a  parol  transfer  of  property,  viz.,  that 
no  man  can  be  allowed  to  set  up  his  own  fraud  to  defeat 
his  act. — He  also  referred  to  Jones  v.  YcUes  (d). 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 
be  dischai^ed.  A  large  portion  of  the  argument  in  support 
of  it  appears  to  me  to  arise  from  not  distinguishing  between 
a  fact  and  the  evidence  of  a  fact.  Where  goods  are  pro- 
fessed to  be  transferred  by  deed,  the  deed  actually  transfers 
the  property ;  and,  the  moment  the  deed  is  executed,  by  law 
the  property  ceases  to  be  the  property  of  the  person  who  has 
executed  the  deed,  and  becomes  the  property  of  the  person 
in  whose  favour  it  has  been  executed.  That  is  not  so  with 
a  fictitious  invoice,  or  a  receipt  for  money  which  has 
never  been  paid.  The  documents,  no  doubt,  are  evidence  of 
a  fact,  but  the  question  is  whether  they  may  not  be  rebutted 
by  evidence  that  there  was  no  sale  and  no  paymenL     I 

(a)  1  W.  Black.  363.  (c)  2  B.  &  Aid.  367. 

(i^)  2  B.  &  Aid.  134.  (d)  9  B.  &  C.  532. 
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1868.  consider  ,thot  so  much  of  the  aigomeui  for  the  defendant 
^"^y^^  as  is  founded  on  an j  supposed  analcgj  to  deeds,  :altogether 
_  9.  fiiils.     Then  is  thece  any  established  rule  of  evideaoe  or 

Foot*  EH 

practice  in  the  administration  of  justice,  that,  where  parol 
docoments  are  produced  leading  lo  one  result,  it  Js  not 
competent  to  cootradiot  Ahem  and  shew  that  the  real  troth 
is  not  that  wiiich  the  documents  import?  I  think  that 
there  is  no  «uch  role.  With  respect  to  a  receipt  not  under 
^al,  there  is  no  doubt  that  evidence  is  admissible  to  cod- 
tradict  it,  and  shew  t^at  no  money  passed.  In  the  course 
of  the  ai^ument,  Mr.  Breit  suggested  the  oase  of  a  penon 
who  gives  a  receipt  to  another,  to  enabk  him  to  shew  that 
no  claim  can  be  made  upon  him  by  ;the  person  giving  the 
receipt,  and  in  that  way  obtains  money*  Such  a  receipt 
would  no  doubt  have  .adl  the  effect  it  was  intended  to  have: 
as  between  che  person  to  whom  it  was  given  and  the  penon 
to  whom  it  was  shewn  i|t  would  be  coooIusiTe  evidence  of 
payment  though  no  money  was  paid ;  but  as  between  the 
former  and  the  person  giving  the  receipt,  it  might  be  shewn 
that  no  money  passed.  What  fell  from  Lord  EUabcrwgh 
in  the  oase  dtJJner  t.  Oeorge  (a),  viz.,  that  a  recdpt  in 
full,  where  the  person  who  gave  it  was  under  no  misappif- 
heosion  and  can  complain  of  no  fraud  or  imposition  is 
binding  upon  him,"  means,  where  the  receipt  in  fall  is 
given  as  mnd  for  a  real  receipt  and  dischaige.  I  can  well 
understand  t^iat  there  may  be  oases  where  the  transaction 
is  ot^nA,  a  frauduleQt  character  that  a  Court  of  juatioe  will 
not  inquire  about  it ;  Sat  instance,  if  two  persons  have 
committed  a  robbery  and  proceed  to  divide  the  stolen 
goods,  neither  a  Court  of  law  or  equity  would  interfere 
or  recc^ise  any  agreement  as  to  what  shase  each  was  to 
have  in  eu^h  a  transaction.  And  I  cbxx  well  understand  that 
there  may  be  cases  falling  short  of  felony  where  a  similar 

(a)  1  Camp.  392. 
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doctrine  would  hold,  on  the  ground  that  the  Court  will  not 
entertain  a  transaction  which  makes  it  necessary  for  them 
to  recognise  a  crime.  It  may  be,  that  the  entire  doctrine 
which  Mr.  Brett  contends  for  would  be  applicable  where  it 
is  necessary  for  a  Court  of  law  to  tolerate,  and  as  it  were 
encourage,  a  matter  which  in  itself  constitutes  a  criminal 
ofience.  But  I  am  by  no  means  prepared  to  carry  that 
doctrine  to  every  possible  transaction  where  imposition  is 
practised  by  the  parties.  In  the  present  case,  it  appears  to 
me  that  if  the  doctrine  be  applicable  the  evidence  ought 
not  to  have  been  j?eceived;  but,  being  received,  the  question 
which  the  jury  have  to  decide  is  what  is  the  truth.  There 
is  no  rule,  that  if  evidence  is  before  the  jury  they  are  bound 
to  believe  one  part  and  pay  no  attention  to  another  part ; 
on  the  contrary  if  the  evidence  is  before  them,  the  truth, 
wlutever  it  is,  ought  to  prevail.  There  may  even  be  such 
a  distinction  as  this, — that  if  improper  evidence  is  objected 
to  it  is  not  receivable,  but,  if  not  olgected  to  and  received, 
the  jury  are  to  ascertain  the  truth  and  the  Court  to  act 
on  their  verdict  Here  the  evidence  was  received  (it  not 
being  objected  to),  and  the  jury  believed  one  part  in  pre- 
ference »to«anotfaer;  and  I  diink  that  we  are  doing  the  best 
justice  by  discharging  this  rule.  I  remember  a  case  before 
Lord  JSUenbaraughf  where  a  similar  objection  was  taken, 
and  the  counsel  sud,  **  die  parties  are  in  pari  delicta"  Lord 
EUemborcfugh  replied  that  it  was  not  a  case  of  par  delictum ; 
and  I  am  by  no  means  sure  that  a  man  who,  under  the 
pressure  of  distress  and  misfortune,  lends  himself  to  such  a 
transaction,  is  in  the  same  delictimi  as  a  man  who  does  so 
without  such  motive.  However,  either  according  to  the 
distinction  which  I  have  pointed  out  between  a  crime 
which  amounts  to  felony  and  such  a  transaction  as  the 
present ;  or  upon  the  ground  that  the  evidence  having  been 
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1858.        received,  the  Court  most  deal  with  it ;  it  appears  to  me 
^^^^      that  the  nile  ought  to  be  diacharged 


9. 
FOSTBB. 


Martin^  B. — I  am  of  the  same  opinion.    The  plaintiff 

sues  in  trover:  it  appears  that  he  was  in  difficulties  and 

anxious  to  prevent  his  goods  being  taken   in  execution. 

He  thereupon  proposed  to  the  defendant  to  take  posaenion 

of  the  goods;  and,  for  the  purpose  of  creating  a  colourable 

title  in  him,  wrote  an  invoice  as  if  it  were  a  real  sale,  and 

gave  a  receipt  as  for  the  price  of  the  goods.     Then,  £d 

any  property  really  pass  by  such  a  transaction?     It  is 

clear  that  none  passed,  because  there  was  no  real  sale  but 

only  the  appearance  of  a  sale.     It  is  said  that  the  case  is 

the  same  as  that  of  a  transfer  by  deed,  but  it  is  nothing  of 

the  kind ;  becauseon  the  execution  of  a  deed  the  property 

in  the  goods  passes  by  force  of  the  deed  itself.    If  Mr. 

Bretfs  view  be  correct,  the  evidence  could  not  have  been 

objected   to,  because  the  objection  would  not  arise  until 

after  the  invoice  and  receipt  were  put  in,  and  then  all  the 

previous  evidence  ought  to  have  been  struck  out  of  the 

Judge's  notes.     The  evidence  in  substance  being  given,  the 

Judge  was  bound  to  deal  with  it,  and  he  left  it  to  the  jury 

to  say  whether  the  transaction  amounted  to  an  absolute 

sale,  or  was  a  mere  scheme  for  the  purpose  of  protecting 

the    goods   against    creditors,   without    any   intention  of 

transferring  the  property   in  them    to  the   defendant    If 

there  was  no  such  intention,  there  was  nothing  to  divest 

the  plaintiff  of  it.      It  is  said  that  a  person  ought  not  to 

be  allowed  to  set  up  his  own  fraud.     But  here  there  was 

no  fraud :  it  was  only  intended  to  give  the  defendant  the 

power  to   pretend  that    he  was  the  owner  of  the  goods. 

There  is  no  authority  that  such  a  transaction  divests  the 

owner  of  his  property  in  the  goods  and  vests  it  in  a  person 
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to  whom  there  has  been   no  transfer   by  deed.     Several        1858. 
cases  have  been  cited,  and  if  any  one  of  them  was  in  point 
we  ought  to  pay  deference  to  it,  but  none  of  them  seem  to  v. 

me  to  have  the  slightest  bearing  on  this  case  except  that 
of  Alner  v.  George  (a).     The  case  of  Sims  v.  Tuffs  {h)  has 
been  already  explained :   in  reality  there  was  a'  defence 
under  leave  and  licence,  and  what  Parke,  B.,  said  about 
fraud  was  not  material.     With  respect  to  the  case  of  De 
Mettan  v.  De  Mellon  (c),  if  there  was  any  relation  it  was  that 
of  trustee  and  cestui  que  trust ;  and  it  is  clear  that  a  cestui 
que  trust  cannot  maintain  an  action  at  law  against  his  trustee. 
However,  in  Alner  v.  George^  Lord  Ellenhorough  said  that 
a  receipt  in  full  was  an  estoppel ;  and  if  that  be  so  there 
would  be  an  estoppel  here.     But  I  apprehend  that  case  is 
not  law.     The  distinction  between  a  receipt  and  a  release 
has  been  long  established.     The  fact  of  a  release  must  be 
pleaded   and  put  on  the   record :    a   receipt   cannot    be 
pleaded   in  answer   to  the  action,  it  is  only  evidence  on 
a  plea  of  payment ;  and  where  a  defendant  is  obliged  to 
prove  payment,  a  document  not  under  seal  is  no  bar  as 
against  the  fact  that  no  payment  has  been  made ;  for  how 
can  a  jury  find  that  payment  was  made  when  it  is  proved 
that  none  was  ever  made  ?     But,  in  point  of  fact,  that  case 
is  directly  overruled  by  Graves  v.  Key  ((/),  where   Lord 
Tenterden^  in  delivering  the  judgment  of  the  Court,  said : 
It  is  not  necessary  for  us  to  say  what  the  effect  of 
these  indorsed  memoranda  of  receipts  would  be,  supposing 
that  it  were   incompetent  for  the   plaintiff  to  contradict 
or   explain   them   by  parol   evidence,    because    it  seems 
to    us   that    the    plaintiff  may   by   law  give    such    con- 
tradiction or  explanation,  and  that  in  this  case  the  parol 
evidence  does  satisfactorily  explain  the  last  memoranda 

(a)  1  Camp.  392.  (c)  2  Camp.  420. 

(6)  6  C.  &  P.  297.  {d)  3  B.  &  Adol.  313. 
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1858.  nMde  cm  each  aecnrity,  and  shews  distioecly  that  die 
balance  was  not  paid*  Ijord  TmUfdm  goes  on  to  say  "^  a 
receipt  is  an  admiBtiim  only*  and  the  general  nile  is^  diil 
an  admisBion,  though  emienc$  against  the  penon  who  made 
it  and  Aose  claiming  under  him^  is  not  emuhmme  evidence, 
except  as  to  the  person  who  may  have  been  indiaoed  hj  ii 
to  alter  his  oondition."  Thewfore  diere  b  a  distinct  state- 
ment of  the  Cduit  of  King's  Bench  that  Aimer  t.  Gmp 
isnothw.    The  distinction  between  ar  reo^t  and  arrieaae 

is  this — a  leleaae  sunildktes  the  debt,  bat  a  recript  b  only 
emdmux  of  payment^  and  if  it  be  proved  that  hi  point  of 
UacX  no  payment  was  made,  it  cannot  operate  agunst  soch 
proof.    IxHrd  Temterden  said  that  a  receipt  is  not  condoHfe 
evidence  ''except  as  to  the  person  who  may  have  been 
induced  by  it  to  alter  his  condition."    Now  i^  in  this  case, 
the  defendant  had  been  induced  to  alter  his  conditioo  od 
the  fidth  of  the  invoice  and  receipt,  the  case  would  have 
come  within  that  principle ;  because  if  a  peraon  hands  to 
another  a  document,  which  on  the  face  of  it  piofcsaes  to  be 
a  transfer  of  property,  and  that  other  person  is  theteby 
induced  to  alter  his  condition,  it  woold  be  a  fraud  to  take 
his  property  from  him.     Moniejiori  v.  MmOtfion  (a)  is  a 
case  of  that  kind.     There  a  man  being  rixHit  to  manyy 
another  (for  the  pnrpose,  I  presume,  of  persuading  the 
woman  he  was  about  to  matry  that  he  was  a  penon  of 
property)  gave  him  a  promissory  note  for  a  huge  sum  of 
money  as  the  balance  of  accounts  between  them»  which 
balance  he  acknowledged  to  have  in  his  hands,  when  in 
fact  there  was  no  such  balance.     After  the  maixiage  the 
maker  daimed  the  note  back  as  given  without  connderatioD : 
but  he  was  considered  not  entided  to  it.    The  case  of  2^ 
d.  BobertB  v.  BoberU  {b)  has  been  answered  by  my  brother 
WaUon.    There  the  transfer  was  made  for  the  purpose  of 
(a)  I  m  Black.  363.  (p)  3  B.  &  Aid.  367. 
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effiMdng  an  obJ6<^^  ¥is*»  to  give  the  transferree  a  qodi fica*       1S&8. ' 

tioa  to  kiil  game ;  and  he  was  gofltjr  of  a  breach  of  honoor      ^bowts' 

aad  BOt  of  legal  obligatioD  ia  noli  reco&Teytng  the  land. 

With  respeet  to  the  other  caseiy  it  is  perfiactlj  true  that  if 

an  act  be  done  the  paitj  oionot  undo  iV  by  ttB^on  of  his 

own  fraud ;  but  hetts  the  act  was  not  done,  for  the  jury 

ha?e  expresBly  found  that  there  was  no  sale  at  all,  but 

merely  a  colourable  one.     I  am  of  opinion  that  if  the  Judge 

had  Mjected  the  eridence  he  would  have  dmie  wrong,  and 

we  ibnst  have  set  aside  the  verdict;   and  the  evidence 

beidg  adntitted  he  was  bound  to  take  the  opinion  of  the 

jury  upon  it.    For  these  reasons,  I  am  of  opinion  that  the 

rule  ouglit'  to  be  disdiarged. 

WAfs^Mi,  B. — ^I  am  of  the  same  opinion.   It  is  clear  that 
goods  may  be  transferred  either  by  indenture  or  delivery ; 
and  if  eiAer  the  one  mode  or  the  other  had  been  estab- 
lished in  this  case,  it  would  have  been  incompetent  to  set 
up  as  an  answer  that  it  was  done  for  fraud  on  third  persons. 
Acts  done  nay  be  valid  as  between  the  parties  though  void 
as  against  third  parties.     An  assignment  by  deed  fbr  the 
parpose  of  defeating  or  delaying  creditors  is  void  as  against 
them  by  the  13  Eliz.  c.  5,  but  it  is  perfectly  good  as  between 
the  parties.     So,  where  a  person  conveys  land  to  another 
for  the  purpose  of  qualifying  him  to  kill  game,  the  property 
passes;   and  it  is  not  competent  to  set  Up  that  the  con- 
veyance was  merely  to  give  a  qualification.     Again,  the 
case  of  Fkapoat  v.   Philpaii9{a)  decided  that  where  an 
annuity  is  granted  to  a  person  for  the  mere  purpose  of 
qjualifyingihiifti  to  vote  fer  members  of  parliament  the  pro- 
perty^ pastes^  and  the  real  nature  of  the  transaction  cannot 
be  set  op  to  defeat  the  conveyance.    If  it  were  so,  no  pro- 
perty would  be  secure,  for  instead  of  a  deed  being  evidence 

(a)  10  C.  B.  85. 
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1858.        of  title^  it  would  be  competent  to  shew  that  no  property 
^^      passed  by  force  of  the  deed.     In  FhUpoits  ▼.  FhUpotts, 
v-  JervUf  C.  J«,  said: — ** It  is  to  mj  mind  exceedingly  di£Bcalt 

to  discover  any  distinction  between  this  case  and  that  of 
Doe  d.  Roberts  ▼•  Roberts,    It  may  be,  that  a  deed  may  be 
bad  so  fiur  as  concerns  the  kw  of  parliament,  and  yet,  as 
between  the  parties,  it  may  not  be  competent  to  either  to 
set  up  its  invalidity."    There  is  no  law  or  principle  that 
when  a  matter  is  done  for  the  purpose  of  defeating  crediton 
it  is  not  to  be  inqoired  into ;  and  what  the  jury  have  here 
found  is  not  that  there  was  a  delivery  by  way  of  gift,  but 
that  there  was  no  transfer  whatever  either  by  parol  or  deed. 
Observe  the  transaction:  first,  there  is  an  invoice.    The 
invoice  may  be  evidence  of  a  sale,  but  it  does  not  transfer 
the  property.     Then  what  was  the  nature  of  the  deliveiy : 
was  it  an  absolute  delivery  for  the  purpose  of  transferring 
the  property  ?   Nothing  of  the  kind.    The  jury  have  airifed 
at  that  conclusion  upon  consideration  of  the  whole  transac- 
tion.    Suppose  a  person  says,  **  Take  these  goods  and  keep 
them  until  I  can  arrange  with  a  creditor  who  has  issued 
execution  against  me :"  why  cannot  he  give  evidence  of  the 
transaction?    But  the  jury  must  decide  what  it  really  was. 
It  is  argued  that  if  there  is  any  fraud  in  the  transaction, 
the  parties  cannot  give  evidence  of  it;  but  there  is  no  esse 
or  dictum  for  such  a  proposition.     The  whole  transactioa 
must  be  looked  to  in  order  to  ascertain  whether  there  was 
a  transfer  in  &ct — a  delivery  or  conveyance  by  deed.  None 
of  the  cases  cited  apply:    my  brother  Martin  has  gone 
through  them,  and  in  my  judgment  has  answered  all  of 
them.     It  is  quite  clear  that  the  Judge  would  have  been 
wrong  if  he  had  not  received  the  evidence  and  left  the 
case  to  the  jury. 

CuANNELL,  B. — I  agree  that  the  rule  ought  to  be  disr 
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cbaiged.     Supposing  Mr.  Brett  is  substantially  right  in  his       is68. 

aigamenty  it  is  immaterial,  in  my  view  of  the  case,  to      *^^^ 

determine  whether  hit  proper  course  at  the  trial  was  to       _  ^' 

*^    *^  F08TBR. 

object  to  the  reception  of  the  evidence,  or,  when  received, 
to  apply  to  the  Judge  to  strike  it  out  of  his  notes.  On 
that  point  I  offer  no  opinion.  This  is  an  application  to 
enter  a  nonsuit  pursuant  to  leave  reserved,  and  must  be 
understood  with  reference  to  the  finding  of  the  jury — at 
least  with  reference  to  so  much  as  the  Court  can  give 
effect  to ;  and  I  am  of  opinion  that  the  Court  is  bound  to 
give  effect  to  so  much  of  that  finding  as  shews  that  there 
was  no  intention  to  transfer  the  property  to  the  defendant. 
Then  how  stands  the  case  on  the  facts,  which  are  undis- 
puted? If  the  defendant  converted  goods  which  were 
unquestionably  at  one  time  the  property  of  the  plaintiff, 
he  would  clearly  be  entitled  to  the  verdict  on  the  plea  of 
**  not  guilty."  Then  how  is  it  with  respect  to  the  issue  on 
''not  possessed**?  The  goods  were  originally  the  plaintiff's 
property,  and  the  defendant,  in  order  to  succeed  on  that 
issue,  must  shew  that  they  were  so  transferred  to  himself  as 
to  vest  the  property  in  him.  That  is  not  so  here.  In  order 
to  divest  the  property  from  the  plaintiff,  it  was  necessary 
for  the  defendant  to  shew  either  a  transfer  by  gift  or  by 
sale.  A  mere  delivery  of  the  goods  would  not  prevent  the 
person  delivering  them  from  explaining  in  what  sense  that 
took  place,  so  as  to  shew  that  there  was  no  intention  of 
vesting  the  property.  The  invoice,  receipt,  and  delivery 
of  possession  were  only  evidence  of  a  sale,  though  no  doubt 
they  were  matters  from  which  a  sale  might  be  inferred,  and 
which,  unexplained,  would  call  upon  the  jury  to  find  a  sale. 
Then  it  is  said  that  when  a  party  is  setting  up,  not  an  act 
done  and  complete  as  in  the  case  of  a  deed,  but  evidence  of 
a  &ct,  a  part  of  the  transaction  only  can  be  looked  at  and  not 
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the  whole,  and  that  all  that  part  roust  be  excluded  which 
shews  that  the  parties  may  have  been  goiky  of  fraud.    In 
my  opinion  that  is  not  a  correct  view.    The  cases  are  quite 
distinguishable^     Sinu  ▼•  Tf^  (a)  was  an  action  of  tity?er 
for  the  conversion  of  the  plaintiff's  goods.    The  only  con- 
version was  a  sale  of  the  goods,  and  the  plaintiff  had  been 
a  party  to  an  arrangement  by  which  the  goods  were  sold ; 
therefore  there  was  a  complete  defence  on  the  ground  of 
leave  and  licence,  and  I  think  that  the  learned  Judge  most 
have  intended  to  decide  it  on  that  ground,  because  he  sud 
tiiat  if  the  defendant  had  sold  any  goods  which  were  not 
included  in  the  inventory  under  the  distresB,  in  respect  of 
those  goods  the  plaintiff  was  entitied  to  recover.     De 
Metian  v.  De  MeOam  (b)  is  alao  distingui Ad^le :  it  niiay  be 
on  the  ground  stated  by  my  brother  Jkfartinf  that  the  &el8 
diewed  the  relation  of  trustee  and  cestui  que  trust,  and 
consequenUy  do  aetion  for  money  had  and  received  woaM 
lie.     It  may  also  be  distinguished  on  the  ground  that  the 
rights  of  third  persona  had  intervened  and  those  rif^ 
were  adjudicated  on.     If  the  cargo  in  reality  belonged  to 
the  Portuguese  the  seizure  of  it  by  the  British  cruiser  was 
altogether  wrong;  if  it  was  not  his  property  the  seiauie  was 
ri^t,  and  the  Court  of  Admiralty  would  have  ordered  the 
cargo  to  be  delivered  up  to  the  druiser.     The  Frenchman 
contrived  that  the  Portuguese  should  represent  the  cai^go 
as  belonipng  to  the  latter,  and  by  means  of  that  fraud  the 
Court  of  Admiralty  decided  against  the  right  of  the  craiser. 
Therefore  the  rights  of  third  persons  intervenhig  they 
were  expressly  adjudicaled  on.    I  have  some  difficulty  in 
reconeihng  the  conclusion  at  which  I  have  arrived  with 
the  huiguage  imputed  to  Lord  EUaAarough  in  Ahwr  v. 
OeQrge{c\    That  decision  may  perhaps  be  supported  on 

(a)  6  C.  &  P.  207.  (6)  2  Camp.  420. 

(c)  1  Camp.  392. 
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the  gnxmd  suggested  by  the  Lord  Chief  Baron,  or  it  may 
be  that  it  ia  oremded  by  Graves  ▼«  Key  (a);  but,  be  that 
as  it  may,  I  agree  in  thinking  that  this  rule  ought  to  *- 

be  ifisehaiged. 

Rule  disdiaiged. 

(a)  3  B.  &  AdoL  313. 


MiNSHULL  o.  Oakes  and  Another.  jam,  27. 
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HE  declaration  stated,  that  by  an  indenture  dated  the  a  decUntioa 
2fith  December  1799,  and  made  between  Thomas  Ottley  bdeDtnrol^A.^ 

incoosideratioii 
of  the  rents-  sad  oorensnts  on  the  pert  snd  behalf  of  B.,  hit  ezecuton,  sdministrston  and 
■mjWrto  be  |isid,  done  sad  perfenBea^dtmifled  to  B.,  his  ezecaton,  adsuBiatntora  and  aaaipu, 
a  certain  mesraage  and  lands  for  a  term  of  sixty-three  rears ;  with  liberty  to  B.,  his  ezecators* 
adaunistiators  ami  ai$i§mMt  to  make^any  erections  or  binldiki||;s  on  any  part  of  the  premises.  B. 
for  himself,  his  heirs,  executors  and  administrators  (not  sayug  assigns),  covenanted  that  he,  his 
heirs,  exeeatois,  sdminirtratorB  or  amomt  iv«old'  pi^  the  rent  resenred ;  and  that  he,  his  execu- 
tors or  administrators  would  repair  the  messuage  and  farm,  outhouses,  bams,  stables  and  all 
other  ereetioBa  and  buildi&ffs  watoh  diould  or  might  be  theresiler  elected  daring  the  term  on 
the  demised  premises ;  and  the  same  being  so  repaired,  that  B.,  his  executors,  aidministrators 
and  turipnt  wonld  at  the  end  of  the  term  yield  up&  The  declaration  then  stated  that  the 
interest  of  B.  in  the  demised  premises,  by  sssignment,  vested  in  the  defendants ;  and  that  the 
plaintiff  became  seised  of  the  reversion,  subject  to  the  said  term;  First  breach:  that  tlSb 
defendants  did  not  repahr  the  messuage,  &c^  and  other  buildings  which  were  during  the  term 
built  on  the  demised  premises.  Second  breach :  that  the  defendants  yielded  up  to  the  plaintiff 
the  premises  out  of  repair.—- Second  plea  t  to  the  breaohes,  on  equitable  grounds.  That  while 
the  defendants  were  possessed  of  the  demised  premises,  by  indenture  they  demised  them  to  the 
plaintiff  for  a  tenn,  less  by  thirty  days  thsn  their  own  terms  that  the  plainl&ff  covenanted  to 
repair  and  yield  up  in  repair,  the  defendants  finding  certain  timber  and  iron  work.  The  plea 
then  aUeged  that  the  want  of  repair  complained  of  by  the  plaintifl^  was  caused  by  his  default  and 
was  a  breach  of  his  covenant;  mid  that  tne  defendants  were  ready,  to  find  timber  and  iron  work : 
and  that  they  are  entitled  to  reoowr  from  the  plaintiff  the  same  amount  of  damages  as  he  ftought 
to  recover  from  them.  The  plea  concluded  by  offering  to  set  off  the  damages. — Third  plea : 
as  to  not  repsiring  and  yielding  up  in  repair  certain  buildings  erected  on  the  premises  during  the 
term :  That  the  said  bmldings  were  not  in  beinff  at  the  time  of  making  the  indenture,  and  were 
built  after  the  commencement  of  the  term,  and  were  then  entirely  new  erections  and  not  built 
in  the  place  of  anydbing  standing  on  the  hmd  at  the  time  of  the  demise.  On  demurrer  to 
these  pleas :— 

HM^  First*  that  the  third  plea  was  bad :  for  as  the  covenant  was  not  a  covenant  absolutely 
to  do  a  new  thing,  but  to  do  something  conditionally,  vis.,  if  new  buildings  were  erected 
en  the  demissd premises  to  repair  them;  and,  as  when  bnilt  they  weald  be  part  of  the  thing 
dsmised,  the  assignee  was  bound,  though  not  named. 

Secondly,  that  the  second  plea  was  not  good  as  an  equitable  defence;  or  as  a  defence  at  law, 
in  avoidance  of  ciroui^  of  action,  inasmuch  as  the  covenants  were  not  co»extensive,  and  the 
dflnagee  could  not  be  identical. 

Qumre,  whether  a  plea  professedly  on  equitable  grounds  can  be  held  good  at  common  law. 
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and  Adam  Ottley  of  the  one  part,  and  John  Wheeler  of 
the  other  part,  after  reciting  that  by  certain  indentures  of 
lease  and  release  therein  described,  and  by  virtue  of  a 
common  recovery  suffered  in  the  Court  of  Common  Pleas 
in  pursuance  of  the  said  release,  the  messuage,  (arm,  lands 
and   hereditaments  thereinafter  mentioned  stood   limited 
and  conveyed  to  the  said  Thomas  Ottley  and  his  assigns 
for  life,  with  remainder  to  Adam  Ottley  for  his  life,  and 
with  divers  remainders  over:  and  that  in  the  said  release 
was  contained  a  proviso   that  it  should   and   might   be 
lawful  for  Thomas  Ottley  and  Adam  Ottley,  and  other 
persons  named  in  the  limitations,  as  and  when  they  should 
respectively  be  in  the  possession  of  the  premises,  by  inden- 
ture to  demise,  lease,  or  grant  the  same,  or  any  part  or 
parts  thereof,  to  any  person  for  any  term  of  years  not 
exceeding  99  years  from  the  respective  times  of  makii^ 
such  leases,  subject  to  certain  conditions  &c. :   It  was  by 
the  sidd  indentures  witnessed  that  the  said  Thomas  Ottley 
and  Adam  Ottley,  in  consideration  of  the  yearly  rents, 
covenants,  &c.,  on  the  part  and  behalf  of  John  Wheeler, 
his  executors,  administrators  and  assigns,  to  be  paid,  done 
and  performed,  have,  and  each  of  them  hath  (acconlii^  to 
their  respective  estates)  demised,  leased,  set  and  to  &nn 
let,  &C.,  unto  the  said  John  Wheeler,  his  executors,  ad- 
ministiBtors  and  assigns,  all  that  messuage,  tenement  and 
fium,  with  the  lands,   hereditaments  and  appurtenances 
thereunto  belonging,  in  Eardington,  in  the  county  of  Salop, 
with  liberty  for  the  said  John  Wheeler,  his  executors^ 
administrators  and  assigns,  at  any  time  during  the  con- 
tinuance of  this  demise,  to  make  any  erections  or  buil<lings 
as  they  should   think   necessary  upon  any   part   of  the 
premises  hereby  demised:   habendum,  to  the  said  John 
Wheeler,  his  executors,  administrators  or  assigns,  from  the 
25th  day  of  March  A.D.,  1794,  for  the  term  of  63  years. 
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And  in  the  said  indenture  are  contained  certain  covenants 
(that  is  to  say):  And  the  said  John  Wheeler  doth  hereby 
for  himself,  his  heirs,  executors  and  administratorsy  covenant 
with  the  said  Thomas  Ottley,  his  heirs  and  assigns,  in 
manner  following  (that  is  to  say):    That  the  said  John 
Wheeler,  his   heirs,  execotors,  administrators  or  assigns, 
shall  and  will  yearly  pay  to  the  said  Thomas  Ottley  and  bis 
assigns,  dnring  the  term  of  his  nataral  life,  and  to  the 
person  or  persons  who  for  the  time  being  shall  be  entitled 
to  the  reversion  and  freehold  of  the  said  premises  expectant 
upon  his  decease,  the  yearly  rent  or  som  of  22L,  on  the 
days  and  times  hereinbefore  limited  for  payment  thereof. 
And  also  that  he,  the  said  John  Wheeler,  his  executors 
or  administrators,  shall  and  will,  from  time  to  time,  and  at 
all  times  during  the  continuance  of  this  demise,  at  his  or 
their  own  proper  costs  and  charges,  when  and  as  often  as 
occasion  shall  be  or  require,  well  and  suflBciently  repair, 
uphold,  maintain  and  keep  the  said  messuage,  teuement 
and  farm,  with  the  outhouses,  bams,  stables,  and  all  other 
erections  and  buildings  whatsoever  which  shall  or  may  be 
hereafter  erected,  built  or  made  during  the  said  term  on 
the  said  demised  premises,  and  also  all  the  gates,  rails,  itCp 
and  the  same  being  so  well  and  sufficiently  repaired,  upheld, 
maintained  and  kept  in  repair  as  aforesaid,  he,  the  said 
John  Wheeler,  bis  executors,  administrators  and   assigns, 
shall  and  will,  at  the  end  or  other  sooner  determination  of 
the  said  term,  peaceably  and  quietly  leave,  surrender  and 
yield  up  unto  the  person  or  persons  who  shall  then   be 
entitled  to  the  freehold  or  inheritance  of  the  said  premises* 
And  by  the  said  indenture  the  premises  therein  described 
were  demised   to  the  said  John  Wheeler,  his  executors, 
administrators  and  assigns,  for  the  said  term  of  63  years,  to 
wit  by  appointment  by  virtue  of  the  said  recited  power. — 
Averments :  that  John  Wheeler  entered  and  became  pos- 
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seased  for  the  said  term ;  and  ^lterwiird%  and  during  the 
■aid  term,  all  the  estate,  term  and  interest  granted  to  die 
8»d  John  Wheeler  o^  in  and  to  the  said  demised  premiseB, 
by  asB^ment  thereof  then  made,  came  to  and  legally 
▼ested  in  the  defendants,  whereupon  the  defendants  then 
entered  into  die  demised  premises,  and  then  became 
possessed  thereof  fix*  the  then  Tesidoe  of  the  said  tarn: 
and  afterwards  and  during  the  eaid  term  the  plamtiff 
became  and  was  srized  as  of  fee  of  the  reversion  of  and  in 
the  said  demised  premiaes,  subject  to  the  said  term,  by 
assignment  thereof  then  made  to  the  plaintiff,  and  oob- 
tinned  so  seized  up  to  and  at  the  expiration  of  the  said 
term:  and  afterwards  and  dorii^  the  said  term,  and 
whilst  the  defendants  were  possessed  and  Ae  phintiff 
seized  as  aforesaid,  the  defendants  did  not,  firora  time  to 
time,  and  at  all  times  daring  the  residoe  of  the  said 
term,  when  and  as  often  as  occasion  required,  well  and 
sufficiently  repair,  uphold,  maintain  and  keep  the  said 
messuage,  tenement  and  ferm,  with  the  onthonses  and  other 
erections  and  buildings  which  waie,  after  the  commenoe- 
nent  of  the  said  term,  erected  during  die  said  term  on  the 
.said  demised  premises  in  good  repair :  bnt,  on  the  contracy, 
the  plaintiff  says  ihat  the  said  demised  raessu^e,  tenement 
and  farm  were,  whilst  the  defendants  were  possessed  and 
the  plaintiff  seised  as  aforesaid,  and  dormg  the  said  tens, 
by  and  through  tiie  acts  and  defeults  of  the  defendaatt, 
out  of  good,  substantial  and  complete  repair ;  that  divers 
outhouses,  buildings,  stables,  &€.,  which  were,  after  (be 
commencement  of  the  said  term  and  daring  the  same, 
erected  and  built  upon  the  said  demised  premises  by 
persons  for  the  time  being  poseessed  of  the  same  term 
before  the  same  became  Tested  in  the  defendants  as  afore- 
said, and  by  the  defendants  after  they  became  possesKd  as 
aforesaid,  and  which  were  then  respectively  affixed  to  the 


HFLART   TERM,   31    VICT. 

said  demised  land  id  such  naaner  that  the  same  then       1858. 

became  .and  heoceforlb  hitherto  have  continiied  to  be 

fespectivelj  annexed  and  belonging  to  the  freehold  of  the 

said  demised  premiaesy  and  none  of  which  ever  was  legally 

removable  by  the  defendants  or  aay  other  tenant  possessed 

of  die  said  term  as  a  tenant's  fixture,  including  a  water 

com  mill,  being  part  of  such  erections  and  buildingBito  the 

said  messuage,  tenement  and  farm  belonging,  were,  whilst 

the  defendants  were  possessed  and  the  plaioliff  seised  jbb 

afoiesaid,  and  during  the  said  term,  by  and  through  the 

acts  and  defimhs  of  the  defendants,  and  mot  by  or  through 

the  .exercise  of  any  power  or  authority  contained  in  >the 

said  lease  or  granted  thereby,  also  out  of  good  and  sid>- 

stantial  and  complete  repair :  that  Bt  the  lend  of  ihe  .tenn, 

to  wit  >on  the  25th  day  of  March,  1857,  on  which  xiay  the 

said  term  expired,  the  defendants  yielded  up  to  the  plfdntiff 

the  said  several  premises  above  mentioned  out  of  good, 

complete  and  substantial  repair  as  afonesud. 

Second  plea :  As  to  the  money  claimed  -in  orespect  of  the 
alleged  breaches  of  covenant,  the  defendants  for  defence  on 
eqnitaUe  grounds,  say :  That  during  the  term  .gcanted  by 
the  said  lease,  and  whilst  die  defendants  were  possessed  of 
and  entitled  to  the  said  denaised  poemises  thereunder,  to 
^t  on  the  28th  February,  1831^  by  an  indenture  then 
made  between  the  defendants  and  the  plaintiff,  the  defend- 
ants leased  the  said  demised  premises  to  the  plaintiff,  from 
the  25th  March,  1831,  for  26  years,  less  30  days ;  and  the 
plaintiff  thereby  covenanted  with  the  defendants  that  he 
would,  at  all  times  during  the  continuance  of  the  said 
demise,  at  his  own  costs  and  charges,  when  occarion  should 
require,  well  and  sufficiently  repair,  uphold,  maintain  and 
keep  in  good  tenantaUe  repair,  the  said  messuage  or  tene- 
ment, mill,  &c^  and  outbuildingB  thereby  demised,  and  all 
otiier  erections  or  buildings  which  should  or  might  be 
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thereafter  erected,  built  or  set  up  during  the  said  demise  on 
the  said  demised  premises,  and  the  wheels,  machinery  and 
tackle  of  the  said  mill,  &c.  (reasonable  use  and  wear  of  the 
wheels,  machinery  and  tackle  only  excepted),  the  defend- 
ants, at  their  costs  and  expence,  finding  and  providing  on 
the  said  demised  premises  sufficient  rough  timber  for  the 
repair  of  the  mill  and  the  wheels  and  machinery  thereof, 
and  also  sufficient  and  proper  iron  work  or  castings  for  the 
repairing  and  replacing  the  wheels  and  machinery  of  the 
mill,  when  and  as  occasion  should  require :  and  the  same 
being  so  well  and  sufficiently  repaired,  upheld,  maintained 
and  kept  in  repair  (except  as  aforesaid),  would  at  the  end 
or  sooner  determination  of  the  said  demise  peaceably  and 
quietly  leave,  surrender  and  yield  up  unto  the  defendants, 
their  executors,  administrators  or  assigns. — Averments:  that 
the  plaintiff  entered  into  the  said  demised  premises  under 
the  said  lease,  and  was  possessed  thereof  for  the  whole  of 
the  said  term  to  him  thereby  granted,  and  that  the  dilapida- 
tions, defects,  want  of  repair,  and  supposed  breaches  of 
covenant  as  to  which  this  plea  is  pleaded,  were  caused  by 
the  neglect  and  default  of  the  plaintiff  during  the  said  term 
so  to  him  thereof  granted,  and  not  by  the  neglect  and 
default  of  the  defendants  or  either  of  them;   and  were 
dilapidations  which  the  plaintiff  under  and  bj  virtue  of  his 
said  covenant  was  bound  to  repair,  and  no  part  thereof  was 
caused  by  such  use  or  wear  as  in  the  covenant  is  excepted; 
and  that  the  defendants  were  at  all  necessary  times  in  that 
behalf  ready  and  willing  to  find  and  provide  rough  timber, 
iron  work  and  castings  according  to  the  said  covenant  in 
that  behalf,  and  were  in  no  default  in  that  or  in  any  other 
respect:  that  they  are  entitled  to  sue  the  plaintiff  for  and 
in  respect  of  the  said  breaches  of  covenant  in  this  plea,  and 
to  recover  from  him  the  same  amount  of  damages  as  the 
amount  of  damages  which   the  plaintiff  seeks  to  recover 
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and  18  entitled  to  recover  from  the  defendants  in  respect  of 
the  supposed  breaches  of  covenant  as  to  which  this  plea  is 
pleaded:  and  that  the  defendants  are  ready  and  willing, 
and  hereby  offer  to  set  off  and  allow  to  the  plaintiff  the 
damages  which  they  are  entitled  to  recover  against  him 
against  the  said  damages  which  the  plaintiff  is  entitled  to 
recover  against  them :  and  that  at  the  time  of  the  alleged 
breaches  of  covenant  as  to  which  this  plea  ia  pleaded,  there 
was  mutual  credit  between  the  plaintiff  and  the  defendants. 

Third  plea :  As  to  not  repairing  and  not  yielding  up  in 
repair  the  water  corn  mill  and  buildings  erected  on  the 
said  demised  premises  during  the  said  term. — That  the 
said  water  corn  mill  and  buildings  were  not,  nor  were  nor 
was  any  or  either  of  them,  or  any  part  thereof,  in  being  at 
the  time  of  making  the  said  indenture,  or  at  the  commence- 
ment of  the  said  term,  and  the  same,  and  each  and  every 
of  them,  and  every  part  thereof,  were  and  was  first  erected 
and  built  after  making  the  said  demise,  and  after  the  com- 
mencement of  the  said  term,  and  were  then  entirely  new 
erections  and  buildings,  and  were  not  erected  or  built  in 
the  place  of  any  thing  standing  or  being  on  the  said 
demised  land  at  the  time  of  making  the  said  demise,  or  at 
the  commencement  of  the  said  term,  or  at  any  intermediate 
time. 

Demurrer  to  both  pleas,  and  joinders  therein. 

fVebby  argued  in  support  of  the  demurrers  in  last 
Michaelmas  Term  (Nov.  18  and  19).— First,  as  to  the 
second  plea.  The  defence  is  not  founded  upon  any 
equiuble  right  arising  out  of  the  contract  stated  in  the 
declaration,  but  upon  a  distinct  covenant,  from  which  a 
legal  claim  arises  which  may  be  enforced  in  a  cross  action : 
Stinuan  v.  Hall  (a). 

(a)  1  H.  &  N.  831. 

VOL.  II. — N.  S.  GOG  BXCII. 
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As  to  the  third  plea. — The  defendant  coTenants  for 
himself,  his  heirs^  executors  and  administrators^  that  he,  his 
executors  or  administrators^  shall  repair  the  messuage,  and 
also  the  buildings  thereafter  to  be  erected  on  the  demised 
premises.     It  will  be  contended  that  his  assigns^  not  being 
named,  are  not  bound  to  repair  the  buildings  erected  after 
the  commencement  of  the  term.     The  defendant  relies  on 
the  distinction  taken  in  Speneer^s  Case  (a),  where  it  is  said : 
*'  If  the  lessee  covenants  to  repair  the  houses  demised  to 
him  during  the  term,  that  is  parcel  of  the  contract,  and 
extends  to  the  support  of  the  thing  demised,  and  therefore 
is  quodammodo  annexed  appurtenant  to  houses,  and  shall 
bind  the  assignee  although  he  be  not  bound  expressly  by 
the  covenant ;  but  in  the  case  at  bar,  the  covenant  (a  cove- 
nant to  build  a  brick  wall  on  part  of  the  land  demised) 
concerns  a  thing  which  was  not  in  esse  at  the  time  of  the 
demise  made,  but  to  be  newly  built  after,  and  therefore 
shall  bind  the  covenantor,  his  executors  or  administrators, 
and  not  the  assignee,  for  the  law  will  not  annex  the  cove- 
nant to  a  thing  which  hath  no  being."     But  this  covenant 
extends  to  the  support  of  the  thing  demised.     It  touches 
and  concerns  the  thing  demised,  though  that  particular 
part  of  the  thing  demised  to  which  the  covenant  relates 
does  not  come  into  existence  till  after  the  demise.    [Bram- 
well,  B. — If  a  lessee  covenants  to  build,  it  is  prima  facie  in 
the  contemplation  of  the  parties  that  he  shall  build  imme- 
diately, and  the  breach  may  be  complete  before  the  assign- 
ment.]    In  Piatt  on  Covenants,  p.  471,  it  is  said: — ''The 
second  resolution  in  Spencers  Case  takes  a  distinction,  the 
good  sense  of  which  is  not  very  easily  discoverable.    It  was 
resolved  that  if  the  covenant  concerned  a  thing  which  was 
not  in  esse  at  the  time  of  the  demise  made,  but  to  be  done 
on  the  land  afterwards  (for  instance,  to  build  a  new  wall  on 
some  part  of  the  premises  demised),  the  covenantor,  his 

(a)  5  Rep.  16  a. 
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ezecutora  ind  adntnistraton,  would  be  bound,  bot  not  the 
assignee  if  he  were  not  named;  for  the  law  would  not 
annex  a  corenaot  to  a  thing  which  had  no  being;  but 
if  the  lessee  had  covenanted  for  himself  and  his  assigns, 
then,  for  as  much  as  it  was  to  be  done  upon  the  land 
demised,  it  should  bind  the  assignee ;  and  the  reason  given 
is,  that  although  the  covenant  did  extend  to  a  thing  to  be 
newly  made,  yet  it  was  to  be  made  upon  the  thing  demised 
and  the  assignee  was  to  take  the  benefit  of  it,  and  therefore 
he  should  be  bound  by  express  words  :^  citing  Grey  "9.  Cuih* 
berUan  (a).  It  is  singular  that  neither  the  learned  compiler 
nor  the  editors  of  Smith's  Leading  Cases  notice  the  point  as 
to  an  assignee  being  thus  bound  without  being  named.  The 
cases  both  before  and  subsequent  to  Spencer^s  Case  {b)  are 
in  conflict  with  the  second  resolution  in  that  case.  In  an 
AnanymcfU9  Case  in  Moor  (p.  159,  pL  300),  in  Hilary  Term, 
26  Eliz.,  all  the  Court  agree  that  if  lessee  for  life  covenants 
for  himself,  his  executors  and  administratcNii,  to  build  a  wall 
during  his  term,  and  afterwards  assigns  over  his  estate,  the 
grantee  of  the  reversion  may  maintain  an  action  of  covenant 
against  the  assignee.  **  And  Gawdy  remembered  a  case 
which  was  then  lately  adjudged  in  the  Commcm  Bench, 
where  lessor  for  years  covenanted  in  his  lease  that  at 
the  end  of  the  term  he  would  make  a  new  lease  to  the 
lessee  or  his  asngns,  and  afterwards  granted  ovor  his  rever- 
sion, and  at  the  end  of  the  term  the  lessee  brought  covenant 
against  the  grantee."  [  Watsonj  B. — The  case  in  Moor  is 
probably  Spencer*s  CaseJ]  In  Smith  v.  Arnold  (c),  ''  the 
case  was:  lessee  for  life  covenanted  for  himself,  his  executors 
and  admintstratorsy  to  build  an  outhouse  on  the  lands  of 
the  lessor,  and  afterwards  the  lessee  for  life  assigns  his 
estate  to  T.  S.     The  question  was,  whether  such  assignee 

(a)  2  Chit.  482.  (h)  5  Rep.  16  a. 

(c)  3  Salk.  4. 
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fix>m  the  buildingSy  and  therefore  he  ought  to  bear  the  bur- 
then,  though  not  named*  There  is  nothing  in  Spence/s 
Cage  (a)  conflicting  with  that  view.  The  true  distinction  is, 
that  if  the  covenant  runs  with  the  land  it  binds  the  assignee, 
whether  named  or  not;  but  if  the  covenant  is  collateral 
only  it  does  not  bind  the  assignee,  unless  named.  The 
authorities  as  to  what  covenants  run  with  the  land  are 
collected  in  Smith's  Lead.  Cas.,  vol.  1,  p.  42. 

Aiherton  {Field  with  h\in\  for  the  defendants. — First, 
the  second  plea  discloses  a  good  equitable  defence ;  and  it 
also  affords  an  answer  at  law,  on  the  principle  of  avoiding 
circuity  of  action.  The  words  ''for  defence  on  equitable 
grounds"  do  not  prevent  the  subject-matter  of  the  plea  from 
operating  as  a  defence  at  law,  if  in  fact  it  could  be  so 
pleaded.  It  is  a  good  plea  on  equitable  grounds,  because 
the  breaches  of  covenant  to  which  it  is  pleaded  result  from 
the  plaintiff's  violation  of  his  covenant  with  the  defendant 
to  keep  the  premises  in  repair.  It  is  true  that  the  damages 
are  unliquidated,  but  the  two  claims  are  in  respect  of  the 
same  neglect  to  repair.  In  Beasley  v.  Darcy  {b\  the 
damages  which  the  tenant  claimed  against  his  landlord 
were  unliquidated.  Lord  Cawdor  v.  Lewis  (c)  was  also  a 
case  of  unliquidated  damages.  But,  at  all  events,  the  plea 
is  good  at  law  in  avoidance  of  circuity  of  action.  The 
general  doctrine  on  this  subject  was  laid  down  in  Turner 
V.  Davis  (d)  where  Kelynge,  C.  J.,  said  that  **  the  law  abhors 
circuity  of  action."  The  subsequent  authorities  are  col- 
lected in  a  note  to  that  case  in  2  Wms.  Saund.,  p.  150  b. 
There  it  is  said,  "  But  a  cause  of  action  against  a  plaintiff 
will  be  no  bar  to  an  action  by  him  for  avoiding  circuity  of 
action,  when  the  recovery  in  both  actions  is  not  equal;  as 

(a)  6  Rep.  16  a.  (c)  I  Y.  &  C.  427. 

lb)  2  Scho.  &  Lef.  403,  note.  {d)  2  Saund.  149. 
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in  waste  it  is  no  bar  that  the  plaintiflP  covenaDted  to  repair, 
for  in  waste  the  plaintiff  is  entitled  ta  recover  fre6fc  damages, 
bat  the  defendant  in  his  action  of  covenant  wiU  onlj  recover 
single :  Moor,  23,  pi.  80."  There,  however,  the  damages 
must  of  necessity  be  nnequal,  becaose  a  statutory  provision 
gave  one  party  treble  damages.  But  where  the  facts  are 
such  that  the  defendant  can  recover  from  the  phuDtiff  as 
much  as  the  plaintiff  can  recover  from  him,  there  is  a 
good  defence  in  avoidance  of  circuity  of  action :  Connop  v. 
Levy  (a).  It  is  said  that  here  the  covenants  are  not  iden- 
tical, and  that  the  defendants'  is  nuure  onerous  than  that 
of  the  plaintiff;  but  the  plea  alleges  that  the  amount  of 
damage  is  the  same.  That  all^ation  must  be  taken  to  be 
true,  for  though  the  covenants  are  not  co-extensive,  the 
damages  may  be  equal  in  amount.  If  the  plaintiff's  damage 
is  greater,  that  fact  may  be  new  assigned.  [Bramwell,  B., 
referred  to  Charles  v.  Altin  (b),  and  Alston  v.  Herring  (c).] 
Those  decisions  proceeded  on  the  ground  that  the  amoont 
of  damage  would  not  necessarily  be  the  same  in  both 
actions. 

Secondly,  the  third  plea  is  good.  This  is  not  a  covenant 
which  runs  with  the  land.  It  relates  to  a  thing  not  in  esse 
at  the  time  of  the  demise,  but  to  be  done  on  the  land 
afterwards.  The  case,  therefore,  is  within  the  first  resolu- 
tion in  Spencer^s  Case  (d),  and  the  ass^nee,  not  being 
named,  is  not  bound.  The  question  does  not  depend  on 
which  party  is  to  do  the  act.  In  Doughty  v.  BowmoR  {e), 
a  lessee  for  himself,  his  executors,  administrators  and  assigns, 
covenanted  with  the  lessor  to  build  fi>ur  niesBaagcs  on  the 
land  within  a  specified  time  from  the  date  of  the  demise, 
and  to  pay  rent,  &c.     By  a  subsequent  indenture,  the 

(a)  11  Q.  B.  769.  (d)  6  Rep.  16  a. 

(b)  15  C.  B.  46.  (e)  11  Q.  B.  444. 
(e)  11  Exch.  822. 
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leasee  demised  the  land  to  the  plaintiff  (the  houses  not 
having  heen  built)^  and  covenanted  with  the  plaintiff,  that 
he,    his    heirs,  executors  or  administrators  (not  adding 
assigns),  would  pay  the  rent  reserved  by  the  former  inden- 
ture»  and  perform,  or  effectually  indemnify  the  plaintiff  of, 
from  and  against  all  the  covenants  therein  contained  on  the 
lessee's  or  assignee's  part  to  be  performed.     The  lessee 
afterwards  assigned  to  the  defendants.     And  it  was  held  in 
the  Exchequer  Chamber  (aflBrming  the  judgment  of  the 
Court  of  Queen's  Bench),  that  the  covenant  to  the  plaintiff 
was  not  such  a  covenant  as  would  pass  with  the  reversion 
of  the  land,  and  bind  assignees  not  named;  and.  therefore 
that  the  plaintiff  could  not  recover  against  the  defendant 
for  not  building  the  wall  or  indemnifying  the  plaintiff 
against  eviction  for  breach  of  the  covenant  to  build.     The 
doctrine  laid  down  in  Spencer*s  Que  (a)  was  there  recog- 
nised and  acted  on,  and  has  indeed  never  been  disputed. 
— He  also  referred  to  Anonymous  (&)• 

fFebbjfi  in  reply. — The  second  plea  cannot  be  supported 
as  an  equitable  defence.  In  Stimson  v.  Hall  (c)  Bram^ 
welly  6.,  points  out,  that  in  Beasley  v.  Darcy  (d)  the  claim 
and  cross  claim  origioated  in  one  transaction :  here  there 
is  no  natural  connection  between  the  two  claims.  The 
plaintiff's  claim  arises  out  of  an  indenture  made  anterior  to 
the  demise  by  the  defendant  to  him,  and  is  in  respect  of  a 
covenant  which  is  materially  different  from  and  larger  than 
the  covenant  in  that  demise.  There  is  no  authority  that  in 
such  case  a  Court  of  equity  would  grant  a  perpetual  in- 
junction.— Neither  is  the  plea  good  in  avoidance  of  circuity 
of  action.  That  doctrine  only  applies,  either  where  there 
would  otherwise  be  a  multiplicity  of  suits  and  only  the 

(a)  5  Rep.  16.  (c)  1  H.  &  N.  831. 

(h)  13  Mod.  884,  case  643.  (<0  2  Scho.  &  Lef.  403,  n. 
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same  damages  recovered,  as  in  Dolphin  v.  Haynes  (a) ;  or 

where  there  is  a  covenant  not  to  sue,  which  amouiits 

to  a  release :    Smith  v.  Mapleback  (£) ;  or  where  a  party 

has    precluded    himself   from    enforcing    his    claim    by 

having    given    an    indemnity  against    it,  as   in  Camiop 

V.  Levy  (c).      It  must   be    an    inability  to  sue   arising 

from  the  contract  itself.     In  2  Wms.  Saund.,  150  a,  note, 

after  referring  to  Johnson  v.  Carre  (d)  as  an  authority  that 

a  covenant  tit  the  same  deed  may  be  pleaded  in  bar  to  avoid 

circuity  of  action,  it  is  said,  **  but  it  is  otherwise  where  the 

covenant  is  in  another  deed,  for  the  last  deed  does  not  take 

away  the  effect  of  the  former;  and  a  subsequent  covenant 

cannot  be  pleaded  in  bar  of  the  former;  but  the  defendant 

must  bring  his  action  upon  the  last  indenture,  if  be  will 

help  himself:  Gawden  v.  Draper  {ey    Here  the  breaches 

are  not  the  same,  nor  are  the  damages  identical    It  is 

indeed  so  averred  in  the  plea ;  but  that  cannot  be  true,  for 

there  is  a  period  of  thirty  days  to  which  the  plaintiff's 

covenant  does  not  extend;   and  the  covenants  are  not 

co-extensive,  for  the  plaintiff  is  not  bound  to  repair  at  all 

events,  but  only  if  timber  and  iron  work  is  provided  by  the 

defendant 

As  to  the  third  plea. — In  Doughty  v.  Bornman  (J)  the 
covenant  was  partly  to  do  a  thing  not  in  esse,  and  there- 
fore collateral;  and  partly  to  indemnify,  and  therefore 
personal.  Consequently  the  case  fell  within  the  first,  not 
the  second,  resolution  in  Spencer's  Case  (jy). 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — Two  entirely  distinct  questions  arose 

(a)  Show.  Cas.  Pari.  17.  (e)  2  Vent  217,  218. 

(b)  1  T.  R.  441.  (/)  11  Q.  B.  444. 

(c)  1 1  Q.  B.  769.  (g)  5  Rep.  16  a. 
(<0  1  Lev.  152. 
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ia  this  case.  The  declaration  was  on  a  demise  to  the  lessee, 
his  executors,  administrators  and  assigns^  in  consideration 
of  the  rents  and  covenants  on  the  part  and  behalf  of  the 
lessee  and  his  cusigns  to  be  paid,  done,  and  performed,  of  a 
measnage  and  lands,  with  liberty  to  the  lessee,  his  executors, 
administrators  and  assigns^  to  make  any  erections  or  build- 
ings. The  lessee  covenanted  for  himself,  his  heirs,  executors 
and  administrators  (not  saying  assigns),  that  he,  his  heirs, 
executors,  administrators  or  assigns,  would  pay  rent ;  and 
that  he,  his  executors  or  administrators,  would  repair  the 
messuage  and  farm,  outhouses,  bams,  stable,  and  all  other 
erections  and  buildings  which  should  or  might  be  there- 
after erected,  and  all  the  gates,  &c.,  and  the  same  being  so 
repaired,  he,  the  lessee,  his  executorB,  administrators,  and 
assigns,  at  the  end  of  the  term  would  yield  up.  There  was 
a  breach  alleged,  in  non-repair  and  not  yielding  up  in 
repair.  The  third  plea  was  pleaded  to  a  part  of  this,  viz., 
to  so  much  as  complained  in  respect  of  a  water  com  mill, 
cottages,  and  other  buildings  erected  and  built  during  the 
term,  and  shewed  that  they  were  buildings  erected  during 
the  term,  and  not  erected  in  place  of  others  previously 
existing.  It  was  contended  that  this  plea  was  good  on  the 
authority  of  the  first  resolution  in  Spencer^s  Case,  the  lessee 
not  having  covenanted  for  his  assigns. 

The  state  of  the  authorities  in  question  seems  as  follows  :-^ 
The  proposition,  that  a  covenant  which  would  run  with  the 
land  if  the  assignee  were  named,  does  not  where  he  is  not 
named  and  the  thing  was  not  in  esse  at  the  time  of  the 
making  of  the  covenant,  is  laid  down  in  Spencer^s  Case  (a). 
The  same  is  to  be  found  in  Comyns'  Digest,  Govt.  (C.)  3, 
citing  Spencer^s  Case  and  Jones,  223,  which  however  does 
not  support  the  doctrine.  It  is  not  found  in  RoUe.  It 
is  in  Viner's  Abridgement,  "  Covenant"  (L.),  where  how- 

(a)  5  Kep.  16  a. 
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ever  Moor,  159,  is  cited  as  establishing  the  same,  when  ia 
truth  it  established  the  contrary.     It  is  negatively  sanc- 
tioned by  the  mlence  of  the  author  and  editors  of  Smith's 
Leading  Cases,  and  it  is  cited  in  Doughty  ▼.  Bowman{a), 
where   however,   with    submission,    it    was   inappUcabk. 
There  the  question  was  if  an  assignee  of  the  reoenum  was 
bound,  which  depends  on  different  considerations:  I  Wm& 
Saunders,  241  dL      In    Shepherd's   Touchstone,  180,  it 
is  thus  put,  *'K  the  lessee  covenant  for  himself  or  for 
himself,  his  executors  or  administrators  only,  to  build  a 
11^0  hauMe  upon  the  land,  the  assignee  is  not  bound ;"  the 
editor  adds,  because  he  is  not  named.     In  page  179, 
Spencer^M  Case  is  cited,  but  the  case  put  is  of  a  new  house, 
A  similar  remark  applies  to  Coekson  v.  Cock  {b),  where  a 
covenant  to  build  de  novo  is  called  collateral    But  it  may 
be  not  unreasonably  said  that  to  build  a  new  house  does 
not  **  extend  to  the  support  of  the  thing  demised.'*    In* 
deed  Lord  Coke  thought  it  waste :  Co.  Litt  53  a.    On  the 
other  hand.  Moor,  p.  159,  pL  300,  (which  is  evidently 
Spencer's  Case  though  the  date  is  later),  gives  the  decision 
the  other  way.     The  explanation  may  be,  that  Lord  Coke 
is  reporting  a  variety  of  arguments  and  opinions  expressed, 
while  Moor  gives  the  ultimate  decision.  Smith  v.  Arnold  (c) 
is  directly  contrary:  and  in  Bally  v.  WeUs{d\  the  contrary 
is  stated.    No  reason  is  given  for  the  alleged  difference 
between  where  the  assignee  is  and  is  not  named ;  on  the 
contrary  the  reason  given  for  binding  in  any  case  an 
assignee  not  named,  viz«,  that  he  takes  the  benefit  and 
burthen,  seems  equally  to  apply  to  every  such  case. 

No  doubt,  as  Mr.  Atherton  said,  if  the  law  were  clearly 
laid  down  without  contradiction  (as  he  contends  it  is),  it 
ought  to  be  abided  by,  though  no  reason  could  be  given 

(a)  11  Q.  B.  444.  (c)  3  Salk.4. 

(*)  Cro.  Jac.  125.  (d)  3  Wils.  25. 
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for  it     It  woald  not  be  enough^  to  justify  a  departure  from        1868. 
it,  that  it  was  without  a  known  reason;  it  ought  to  be     ^^'"^^ 
followed  at  least,  unless  contrary  and  repugnant  to  other  v- 

rules  and  principles.  But  in  deciding  which  of  two  con- 
flicting sets  of  authorities  is  correct,  it  is  not  irrelevant 
to  look  at  the  reason  of  the  thing.  No  doubt  the  resolu- 
tion in  Spencer^s  Case  has  been  repeatedly  cited,  or  the 
same  thing  said  as  is  said  there ;  but  that  resolution  is  the 
foundation  of  the  opinion;  it  nerer  appears  to  have  been 
acted  on ;  on  the  contrary,  Moor,  1«59,  and  Smith  v,  Arnold 
are  decisions  the  other  way.  In  the  present  case  we  think 
it  sufficient  to  say,  that  as  the  covenant  is  not  a  covenant 
absolutely  to  do  a  new  thing,  but  to  do  something  con- 
ditionally, viz.,  if  there  are  new  buildings,  to  repair  them ; 
as  when  built  they  will  be  part  of  the  thing  demised,  and 
consequently  the  covenant  extends  to  its  support,  and  as  the 
covenant  clearly  hinds  the  assignee  to  repair  things  in  esse 
at  the  time  of  the  lease,  so  does  it  also  those  in  posse,  and 
consequently  the  assignee  is  bound.  There  is  only  one 
covenant  to  repair;  if  the  assignee  is  included  as  to  part, 
why  not  as  to  all  ?  On  these  grounds  we  think  the  third 
plea  bad. 

The  second  plea  was  pleaded  to  the  breaches  for  not  repair- 
ing and  yielding  up  repaired  the  same  premises ;  but  nothing 
turns  on  the  time  of  their  erection.  The  plea  states  that, 
while  the  defendants  were  assignees  of  the  demised  premises, 
they  demised  them  to  the  plaintiff  for  a  term  short  by  a  few 
days  of  their  own;  that  he  covenanted  to  repair  and  yield 
up  in  repair,  the  defendants  finding  certain  timber  and  iron 
work.  The  plea  then  alleges  that  the  want  of  repair  com- 
plained of  by  the  plaintiff  was  caused  by  his  default, 
and  was  a  breach  of  his  covenant,  and  that  they  the  defend- 
ants were  ready  to  find  timber  and  iron  work,  and  that 
they  are  entitled  to  recover  from  the  plaintiff  the  amount  of 
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1858.        thereafter  erected,  built  or  set  up  during  the  said  demise  on 
-^^^^^^^     ^c  said  demised  premises^  and  the  wheels,  machiner;  and 
9.  tackle  of  the  said  mill,  &c.  (reasonable  use  and  wear  of  the 

wheels,  machinery  and  tackle  only  excepted),  the  defend- 
ants, at  their  costs  and  ezpence,  finding  and  providing  on 
the  said  demised  premises  sufficient  rough  timber  for  the 
repair  of  the  mill  and  the  wheels  and  machinery  thereof, 
and  also  sufficient  and  proper  iron  work  or  castings  for  the 
repairing  and  replacing  the  wheels  and  machinery  of  the 
mill,  when  and  as  occasion  should  require :  and  the  same 
being  so  well  and  sufficiently  repaired,  upheld,  maintained 
and  kept  in  repair  (except  as  aforesaid),  would  at  the  end 
or  sooner  determination  of  the  said  demise  peaceably  and 
quietly  leave,  surrender  and  yield  up  unto  the  defendants, 
their  executors,  administrators  or  assigns. — Averments:  that 
the  plaintiff  entered  into  the  said  demised  premises  under 
the  said  lease,  and  was  possessed  thereof  for  the  whole  of 
the  said  term  to  him  thereby  granted,  and  that  the  dilapida- 
tions, defects,  want  of  repair,  and  supposed  breaches  of 
covenant  as  to  which  this  plea  is  pleaded,  were  caused  by 
the  neglect  and  default  of  the  plaintiff  during  the  said  term 
so  to  him  thereof  granted,  and  not  by  the  neglect  and 
default  of  the  defendants  or  either  of  them;   and  were 
dilapidations  which  the  plaintiff  under  and  by  virtue  of  his 
said  covenant  was  bound  to  repair,  and  no  part  thereof  was 
caused  by  such  use  or  wear  as  in  the  covenant  is  excepted; 
and  that  the  defendants  were  at  all  necessary  times  in  that 
behalf  ready  and  willing  to  find  and  provide  rough  timber, 
iron  work  and  castings  according  to  the  said  covenant  in 
that  behalf,  and  were  in  no  default  in  that  or  in  any  other 
respect :  that  they  are  entitled  to  sue  the  plaintiff  for  and 
in  respect  of  the  said  breaches  of  covenant  in  this  plea,  and 
to  recover  from  him  the  same  amount  of  damages  as  the 
amount  of  damages  which   the  plaintiff  seeks  to  recover 
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and  18  entitled  to  recover  from  the  defendants  in  respect  of 
the  supposed  breaches  of  covenant  as  to  which  this  plea  is 
pleaded:  and  that  the  defendants  are  ready  and  willing, 
and  hereby  offer  to  set  off  and  allow  to  the  plaintiff  the 
damages  which  they  are  entitled  to  recover  against  him 
against  the  said  damages  which  the  plaintiff  is  entitled  to 
recover  against  them :  and  that  at  the  time  of  the  alleged 
breaches  of  covenant  as  to  which  this  plea  is  pleaded,  there 
was  mutual  credit  between  the  plaintiff  and  the  defendants. 

Third  plea :  As  to  not  repairing  and  not  yielding  up  in 
repair  the  water  corn  mill  and  buildings  erected  on  the 
said  demised  premises  during  the  said  term. — That  the 
said  water  com  mill  and  buildings  were  not,  nor  were  nor 
was  any  or  either  of  them,  or  any  part  thereof,  in  being  at 
the  time  of  making  the  said  indenture,  or  at  the  commence- 
ment of  the  said  term,  and  the  same,  and  each  and  every 
of  them,  and  every  part  thereof,  were  and  was  first  erected 
and  built  after  making  the  said  demise,  and  aFter  the  com- 
mencement of  the  said  term,  and  were  then  entirely  new 
erections  and  buildings,  and  were  not  erected  or  built  in 
the  place  of  any  thing  standing  or  being  on  the  said 
demised  land  at  the  time  of  making  the  said  demise,  or  at 
the  commencement  of  the  said  term,  or  at  any  intermediate 
time. 

Demurrer  to  both  pleas,  and  joinders  therein. 

fVelsby  argued  in  support  of  the  demurrers  in  last 
Michaelmas  Term  (Nov.  18  and  19>— First,  as  to  the 
second  plea.  The  defence  is  not  founded  upon  any 
equitable  right  arising  out  of  the  contract  stated  in  the 
declaration,  but  upon  a  distinct  covenant,  from  which  a 
legal  claim  arises  which  may  be  enforced  in  a  cross  action : 
Sttmsan  v.  Hall  (a). 

(a)  1  H.  &  N.  SSI. 
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1858.  foft  regulating  the  use  and  employment  of  the  said  day, 
brick  earthy  loam,  sand  and  other  produce,  and  the  disposi- 
tion of  the  bricks  to  be  made  therefrom*  Yielding  and 
paying  during  the  said  term  unto  the  siud  Sir  £.  B.  Smyth 
the  yearly  rent  of  17i  10*.  for  snrfiu^  rent,  by  quarterly 
payments.  And  also  yielding  and  paying  unto  the  said 
Sir  £.  B.  Smyth  for  royalty  or  brick  rent  the  yearly  sum 
of  lOOJl,  clear  of  all  deductions  except  landlord's  property 
or  income  tax,  to  be  paid  by  four  equal  quarterly  payments 
on  the  same  quarterly  days  as  the  said  yearly  surface  rent 
of  172.  10*.  And  also  yielding  and  paying  in  respect  of 
every  thousand  bricks  over  and  above  the  first  million  which 
should  be  made  on  the  premises,  whether  made  firom  the 
brick  earth  dug  from  the  premises  or  from  brick  earth 
brought  thereon,  in  any  one  year  of  the  said  term, 
an  additional  royalty  or  brick  rent  of  2s^  clear  of  aQ 
deductions  except  as  aforesaid,  to  be  paid  on  the  last  day 
of  every  year  of  the  said  term  on  which  the  same  should 
become  payable  except  the  last  year,  in  which  year  the 
said  additional  rents  (if  any)  were  to  be  paid  on  the  last 
day  but  one  of  the  said  term. 

The  interest  in  the  term  granted  by  the  said  demise 
passed  to  the  defendants,  and  the  interest  in  the  reversion 
belongs  to  the  plaintiff.  The  defendants  have  for  some 
years  past  held  and  occupied  the  demised  premises,  and 
used,  exercised  and  enjoyed  the  several  powers,  liberties 
and  privileges  by  the  said  indenture  granted  to  the  lessees ; 
and  under  and  by  virtue  thereof  have  made  and  manu- 
factured bricks  thereon  from  clay  earth  and  sand  dug  and 
got  out  of  the  lands.  Bricks  were  made  by  the  defendants 
upon  the  premises  demised  from  materials  so  gotten,  during 
each  of  the  said  years,  to  the  amount  of  several  thousands 
beyond  the  one  million  in  respect  of  which  the  royalty  or 
brick  rent  of  100/.   was  in  the  said  indenture  reserved. 
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aod  in  respect  of  which  such  royaldes  and  brick  rents  have       1858. 
accrued  due  to  the  plaintiff  ^— -^r-*-' 

£i>MO]r]w 

Property  or  income  tax  has  been  from  time  to  time  v. 

assessed  and  charged  in  respect  of  the  said  1002.  royalty 
or  brick  rent,  and  upon  the  said  other  royalty  or  brick 
rent  at  the  rate  of  Is,  Ad.  in  the  pound,  and  afterwards  and 
without  prejudice  to  the  questions  now  submitted  to  the 
Court,  the  defendants  have  paid  the  same  to  the  Commis- 
sioners of  Inland  Revenue  and  have  paid  to  the  plaintiff 
the  amount  of  the  royalties  or  rents  which  have  accrued 
due  under  the  said  demise,  less  the  several  sums  so  assessed, 
charged  and  paid. 

The  plaintiff  has  allowed  the  amount  of  income  or 
property  tax  chargeable  upon  or  payable  in  respect  of  the 
surface  rent  of  17/.,  but  he  contends  that  such  tax  is  not 
legally  assessable,  chargeable,  or  payable,  as  landlord's  pro. 
perty  or  income  tax,  in  respect  either  of  the  royalty  or 
brick  rent  of  lOOJl,  or  of  the  said  royalty  of  2s.  for  every 
thousand  bricks  made  over  and  above  the  first  million. 

The  questions  for  the  opinion  of  the  Court  are,  whether 
property  or  income  tax  can  be  properly  assessed  or  charged, 
and  upon  whom,  in  respect  of  the  said  royalties  or  brick 
rents,  or  either  and  which  of  them ;  and  if  assessable  or 
chargeable,  then,  whether  the  same  is  landlord's  property 
or  income  tax. 

If  the  Court  shall  be  of  opinion  that  income  or  property 
tax  is  not  chargeable  upon  or  payable  either  in  respect 
of  the  said  royalty  or  rent  of  100/.,  or  of  the  said  royalty 
or  rent  of  2s.  per  thousand  bricks,  as  landlord's  property  or 
income  tax,  and  that  the  plaintiff  is  not  in  any  way  liable 
thereto  or  bound  to  pay  or  allow  any  part  thereof,  then 
judgment  is  to  be  entered  up  for  the  plaintiff  for  the  sum 
claimed. 

If  the  Court  shall  be  of  opinion  that  income  or  property 
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tax  can  be  properly  assessed  or  charged  in  respect  of  either 
of  the  said  royalties  or  rents  of  100/.  and  2s.  per  thoosand, 
but  not  in  respect  of  the  other  of  them,  and  that  the  same 
is  landlord's  property  or  income  tax,  then  judgment  is  to  be 
entered  up  for  the  plaintiff,  and  so  much  of  the  said  sums 
as  in  the  opinion  of  the  Court  is  not  landlord's  property  or 
income  tax. 

But  if  the  Court  shall  be  of  opinion  that  income  or 
property  tax  can  be  properly  assessed  and  chaiged  in 
respect  of  both  the  said  classes  of  royalties  or  rents,  and  if 
properly  assessed  and  chai]ged  is  landlord's  property  or 
income  tax,  then  judgment  of  nolle  prosequi  is  to  be 
entered. 


Lush  {H.  Uoyd  with  him),  for  the  plaintiff(a). — ^The 
case  raises  two  questions:  first,  whether  the  royalties  or 
brick  rents  are  chargeable  with  income  tax;  and  if  so, 
secondly,  whether  it  is  to  be  paid  by  the  plaintiff  or  the 
defendants.  The  5  &  6  Vict  c.  35,  s.  1,  imposes  '*  the 
several  rates  and  duties  mentioned  in  the  several  schedules* 
of  that  Act  These  royalties,  if  assessable  at  all,  are  assess- 
able under  Schedule  (A.),  which  says, — ''  For  all  lands, 
tenements  and  hereditaments  or  heritages  in  Great  Britain 
there  shall  be  charged  yearly  in  respect  of  the  property 
thereof,  for  every  20^.  of  the  annual  value  thereof  the  sum 


(a)  The  case  was  argued  in 
last  Michaelmas  Term  (Nov.  9) 
bj  Lush  for  the  plaintiff  and 
BoviU  for  the  defendants,  when 
the  Court  took  time  to  consider 
1  their  judgment.  On  the  24th  of 
KoTcmber,  BramweU,  B.,  said 
that  some  members  of  the  Court 
had  entertained  a  doubt  whether, 
assuming  the  case  to  be  within 
Schedule  (A.),  No.  IH.,  Third 


Rule,  the  proper  mode  of 
ment  was  not  to  assess  the  bri^ 
rents  separatelj,  but  to  asseas  tlie 
entire  profits  of  the  bri^^making 
business,  and  then  to  deduct  m 
proportionate  part  of  the  income 
tax  from  the  amount  of  the  brick 
rents :  and  as  that  point  had  not 
been  adverted  to  hj  the  counsel, 
the  Court  were  desirous  that  the 
case  should  be  re-argued. 
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of  7dl"    The  60th  section  prescribes  certain  rules  for       i858. 
assessing  the  duties  under  these  Schedules: — "Na  1.  The      ^'"-^ 
annaal  value  of  lands^  tenements,  hereditaments  or  heritaires  •• 

charged  under  Schedule  (A.)  shall  be  understood  to  be  the 
rent  by  the  year  at  which  the  same  are  let  at  rack  rent, 
&c. :  which  rule  shall  be  construed  to  extend  to  all  lands, 
tenements  and  hereditaments  or  heritages  capable  of  actual 
occupation,  of  whatever  nature  and  for  whatever  purpose 
occupied  or  enjoyed,  and  of  whatever  value,  except  the 
properties  mentioned  in  No,  11,  and  No.  IlL  of  this  Sche» 
duk,"    These  royalties  are  not  rent  within  the  meaning  of 
that  schedule,  but  profits  which  the  landlord  makes  by  the 
sale  of  a  portion  of  the  land  itsel£     Rent  is  something  paid 
for  the  tue  of  the  land.     IPoBock,  C.  B. — ^In  every  demise 
of  land,  whether  of  the  surface  or  beneath,  the  land- 
lord grants  not  merely  the  use  of  the  land  but  sells  a 
portion  of  the  land  itsel£     No  grass  or  com  can  grow 
without  taking  some  of  the  silex  of  the  earth  which  forms 
part  of  the  land.    If  what  is  taken  is  considerable,  as  in  the 
case  of  a  marble  quarry  or  a  copper  or  coal  mine,  special 
provision  is  made  for  it  in  this  act  of  parliament.     In  the 
case  of  brick  earth,  the  value  of  that  which  is  taken  from 
the  corpus  of  the  land  is  so  inconsiderable  with  reference 
to  the  value  of  the  article  manufactured  from  it,  that  it 
seems  to  me,  the  Act  having  made  no  provision  for  brick 
earthy  the  question  is,  to  which  of  the  schedules  it  is  to  be 
referred.     Martin,  B. — Is  it  not  within  Rule  6  of  No.  II.  ?] 
That  rule  is, — '*Of  all  other  profits  arising  from  lands, 
tenements,  hereditaments,  or  heritages  not  in  the  actual 
possession  or  occupation  of  the  party  to  be  charged,  and 
not  before  enumerated  ;*'  and  they  are  '*  to  be  charged  on 
the  receivers  of  such  profits  or  the  persons  entitled  thereto." 
That  means  contingent  or  varying  profits;  and  if  this  case 
falls  within  that  rule,  the  duty  is  not  to  be  assessed  on  the 
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1858.       pUuotiff  bat  on  the  defendants.     It  feUs^  however,  within  the 
^^     Third  Rule  of  <<Na  lU— Roles  for  estimating  die  lands, 
*•  tenemeafeBy  heieditamenta^  or  heritages  hereinafter  men- 

tioned  whidi  are  not  to  be  diaiged  according  to  the 
preceding  general  rule.**    The  third  rule  relates  to  '^  iron 
works,  gas  works,  salt  springs  or  works^  alnm  mines  or 
works,  water  works,  &&,  and  other  concerns  of  the  like 
natare,  from  or  arising  out  of  any  lands,  tenements^  heie- 
ditaments  or  heritages,"  &c.     *'The  duty  to  be  chaiged  on 
the  person,  &c,  carrying  on  the  concern,  &c.,  or  being  in 
the  receipt  of  the  profits  thereof,  on  the  amount  of  the 
produce  or  value  thereof,  and  bef(»e  paying,  rendering,  or 
distributing  the  produce  or  the  value,  either  between  the 
different  persons,  &c.,  engaged  in  the  concern,  or  to  the 
owner  of  the  soil  or  property,  or  to  any  creditor  or  other 
person  whatever  having  a  claim  on  or  out  of  the  sud 
profits;  and  all  such  persons,  &c.,  shall  allow  out  of  sodi 
produce  or  value  a  proportionate  deduction  of  the  duty  so 
charged,  and  the  said  chaige  shall  be  made  on  the  said 
profits  exclusively  of  any  lands  used  or  occupied  in  or 
about  the  ooncem."    A  brick-field  is   a  concern  ariflog 
out]  of  land,  within  that  rule ;   the  brick-maker  is  to  be 
assessed  in  respect  of  the  profit  of  his  trade  of  brick-making, 
and  there  is  to  be  a  separate  assessment  on  the  landlord, 
under  Rule  L,  in  respect  of  the  land.     [MartiMg  B.-^The 
duty  is  to  be  chaiged  on  the  persons  carrying  on  the  con* 
cem,  on  the  amount  of  the  produce  or  value,  and  before 
paying  or  distributing  it,  either  to  the  persons  canying  od 
the  concern,  or  to  the  owner  of  the  soUy  or  to  any  creditor,  or 
any  person  whatever  having  a  claim  to  the  profits ;  and  aB 
such  persons  are  to  allow  out  of  the  produce  or  value  a 
proportionate  deduction  of  the  duty  so  chaiged ;  and  the 
charge  is  to  be  made  on  the  profits  exclusively  of  the  lands 
used  or  occupied  in  or  about  the  concern.    Therefore,  in 
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the  firat  place,  the  clear  net  profits  must  be  ascertained,        1858. 
and  the  duty  paid  on  that  by  the  persons  carrying  on  the 

concern ;  and  then  all  persons,  including  the  owner  of  the  «• 

■^  °  Eastwood. 

soil,  are  to  allow  out  of  the  profits  a  deduction  of  the  duty.] 
In  that  case  the  land  would  be  assessed  twice  over.  *'  All 
such  persons"  means  the  persons  engaged  or  carrying  on 
the  concern.  The  duty  is  to  be  deducted  as  between 
themselves,  and  it  is  to  be  charged  before  paying  them 
or  the  owner  of  the  soil  or  any  creditor.  Schedule  (D.)  is 
expressly  applicable  to  profits  made  by  trade. 

Bamll  {Roehfari  Clarke  with  him),  for  the  defendants. — 
These  brick  rents  are  properly  assessed  and  the  duty  is 
payable  by  the  plaintifi;  The  title  of  the  Act  shews  that 
its  object  was  to  impose  a  duty  on  profits  arising  from  every 
description  of  property.  Schedules  (A.),  (B.)  and  (C.) 
having  particularised  certain  properties.  Schedule  (D.) 
imposes  the  tax  on  profits  from  any  kind  of  property.  By 
section  100,  the  duties  mentioned  in  Schedule  (D.)  **  shall 
extend  to  eveiy  description  of  property  or  profits  which 
shall  not  be  contained  in  either  of  the  Schedules  (A.), 
(B.)  or  (C.),"  &c.,  and  shall  be  paid  by  the  person  receiving 
the  same.  So^  that  if  this  case  is  not  within  either  of  the 
three  first  schedules,  it  is  within  Schedule  (D.)  The  60th 
section  prescribes  certain  rules  for  assessing  the  duty  under 
Schedule  (A.)  No.  I.  relates  to  land  let  at  a  rack-rent ; 
and  it  excludes  the  cases  within  No.  IL  and  No.  III.  This 
case  is  not  within  No.  L  No.  11.  relates  to  cases  where 
there  is  no  occupation  by  permission  of  a  landlord,  but 
where  a  person,  in  the  relation  of  landlord,  is  entitled  to 
profits  arising  from  the  land,  as  tithes,  dues,  fines,  heriots, 
&c.  The  Sixth  Rule  means  "all  other  profits  ejusdem 
generis."  Though  these  profits  are  not  strictly  renf,  yet 
they  arise  out  of  and  are  connected  with  the  land.    No.  IIL 
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relates  to  caaes  where  the  land  is  not  simply  let  at  a  mk- 

rent,  but  where  the  profits  arise  from  the  convernoo  of 

_    9.  the  soil  itself  as  in  the  case  of  a  mine ;  or  fix>in  altering  the 

£AtTWOOI>. 

character  of  the  land,  by  the  constraction  of  canals,  dst^ 
tions,  iron  works,  &c  By  the  Ninth  Rule  of  No.  IV.,  tk 
occupier  of  any  lands,  being  tenant  and  paying  the  daties, 
shall  deduct  the  same  fhim  his  rent.  By  secdon  63,  the 
duties  under  Schedule  (B.)  are  to  be  chaiged  in  sdditioo 
to  the  duties  under  Schedule  (A.),  with  certain  excepdoos. 
By  No.  X.,  Fourth  Rule,  express  provision  is  made  for 
cases  where  the  amount  of  rent  reserved  on  lands  depends 
on  produce. — He  also  referred  to  section  190,  Schedule  {G.), 
L,  XVII. 

Lush  replied. 

Pollock,  C.  B. — We  are  all  of  opinion  that  our  judgrocDt 
ought  to  be  in  favour  of  the  defendants,  on  the  ground  that 
the  royalties  or  brick  rents   mentioned  in  the  esse  ire 
subject  to  income  tax,  and  that  the  plaintiff  is  liable  to 
pay  it     I  entertain  considerable  doubt — indeed  more  thas 
a  doubt— whether  brick  fields  are  to  be  treated  as  coal 
mines  or  salt  works,  or  any  of  those  mattera  specificall; 
mentioned  in  the  Rules  to  Schedule  (A.),  Na  IIL,  where 
the  rent  is  substantially  paid  for  the  use  of  the  coipos 
of  the  land — for  taking  it  away  and  converting  it  to  a 
particular  use.     My  opinion  is  that  the  case  of  a  brick 
field  was  not  intended  to  be  included  within  Na  IIL    With 
the  public  notoriety  that  property  of  that  description  exists 
to  a  great  extent,  especially  in  the  neighbourhood  of  Loo- 
don,  it  seems   almost  impossible,  if  it  was  intended  to 
include  it,  that  it  should  not  have  been  inserted  by  name 
in  the  same  category  as  coal  mines  or  salt  works.    Bat 
I  agree  with  what  has  fiiUen  firom  my  brother  ifbrtii  in 
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the  coane  of  the  argument ;  and  even  if  this  case  were 
within  No.  III.  of  Schedule  (A.),  I  should  come  to  the 
same  conclusion.     I  think   that  the  1001  a  year  which  v. 

.  EAfTWOOD. 

Mr.  Lush  contended  must,  from  the  nature  of  things,  be 
considered  a  rojalty,  is  not  so,  but  is  a  rent  properly  so 
called.     In  reality  all  rent  includes  the  privilege  of  con- 
verting some  part  of  the  soil  into  that  which  is  the  produce 
of  the  land.     Even  in  the  humblest  use  of  land  for  the 
purposes  of  agriculture,  some  small  portion  of  it  is  carried 
away;  and  in  the  case  of  land  which  is  so  rich  as  to 
be  capable  of  cultivation  without  manure,  still  more  of  it ; 
and  considering  that  the  actual  value  of  clay  bears  so  small 
a  proportion  to  the  manufactured  article — differing  alto- 
gether in  that  respect  from  coal,  salt  or  slate — I  am  confirmed 
by  that  in  my  notion  that  it  was  never  intended  to  be  within 
these  other  portions  of  the  Act     In  the  case  of  a  coal,  salt 
or  slate  mine,  if  the  landlord  refused  to  accept  a  royalty, 
but  let  the  land  for  a  yearly  rent,  could  it  be  contended 
that  the  tenant  of  the  mine  would  not  be  entitled  to  deduct 
what  he  paid  to  his  landlord  as  rent?   It  seems  to  me  that 
the  landlord  would  stand  in  precisely  the  same  relation  to 
the  tenant  as  if  it  were  agricultural  land.     So  if  the  land- 
lord lets  his  land  out  and  out,  either  for  building  or  making 
a  dock  or  other  purposes,  for  a  clear  annual  rent.     Here 
the  tenant  agrees  to  pay  1002^  a  year  as  rent,  and  the 
landlord  contemplates  the  payment  of  the  income  tax,  for 
it  is  expressly  mentioned  in  the  deed.    For  these  reasons 
it  appears  to  me  that,  whether  taken  in  one  way  or  the 
other,  the  result  is  the  same ;   though  in  my  judgment  this 
is  merely  a  dry  rent     I  do  not  think  that  the  case  is 
within  those  provisions  of  the  Act  to  which  Mr.  Lush 
has  directed  our  attention,  such  as  salt  works,  quarries, 
slate  quarries,  and  other  works  of  that  sort 
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1858.  Martin,  B. — ^I  am  of  the  same  opinion.    The  first 

^^^^^^      section  of  the  6  &  6  VicL  c  35,  grants  to  the  Crown 
*•  duties  apon  all  lands  under  Schedule  ( A.) ;  upon  occupa* 

tion  of  lands  under  Schedule  (B.) ;  upon  the  profits  arising 
fix>m  annuities  and  oflBces  under  Schedule  (C.) ;  and  under 
Schedule  (D.)  **  upon  the  annual  profits  or  gains  arising  or 
accruing  to  any  person  from  any  kind  of  property  what- 
ever.** That  is  an  express  enactment  that  upon  all  species 
of  profits  and  property  duty  shall  be  paid  Now,  it  appears 
that  by  this  lease  the  representative  of  Sir  £•  B.  Smyth  is 
entitled  to  a  rent  of  17  L  10#.  for  the  surface  of  the  land. 
It  is  not  disputed  that  he  must  pay  the  income  tax  upon 
that  Next,  there  is  to  be  paid  to  him  **  for  royalty  or 
brick  rent**  the  yearly  sum  of  lOOil  dear  of  all  deductions 
{except  landhrd^i  property  or  income  tax),  to  be  paid  by  four 
equally  quarterly  payments  on  the  same  quarter  days  as 
the  said  yearly  surface  rent  of  17t  lO*."  The  first  question 
is,  what  is  that  yearly  sum  ?  It  is  called  *'  royalty  or  brick 
rent."  Mr.  Ltish  did  not  in  terms  say,  but  he  left  it  to  be 
inferred,  that  this  was  a  royalty  under  the  Fourth  Rule  of 
Na  U.  in  Schedule  (A.).  I  am  clearly  of  opinion  that  is 
not  so ;  for  the  rule  is, — "  Of  manors  and  other  royalties, 
including  all  dues  and  other  services;"  and  I  f^prehend 
that  the  royalties  there  mentioned  are  royalties  properly  so 
called ;  this  is  nothing  of  the  kind :  it  is  a  sum  of  money 
annually  to  be  paid  for  taking  away  a  portion  of  the  soil 
I  do  not  mean  to  bind  myself  to  an  expression  of  opinion 
that  this  lOOL  a  year  is  rent  properly  so  called ;  but  I  am 
inclined  to  think  it  is,  and  that  it  might  be  distrained 
for  as  of  common  right.  The  word  ''royalty**  is  used 
in  leases  of  mines  of  coal  and  minerals,  and  it  means  a  sum 
of  money  to  be  paid  in  respect  of  a  certain  portion  of  the 
produce  of  the  mine :  it  is  to  be  paid  every  year,  but  is 
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uncertain  in  reapect  of  th»  quantity  of  coal  or  mineral  got 
It  seems  to  me  that  the  word  *<  royalty"  in  this  lease  is  not 
a  royalty  within  the  Foarth  Rule,  Na  IL»  Schedule  {A.),  9, 

Dot  that  It  means  a  rent;  and  though  it  is  not  necessary  to 
express  an  opinion  as  to  that,  my  impression  is,  that  upon 
looking  at  the  old  authorities  on  the  subject,  it  will  be 
found  to  be  a  rent  properly  so  called  It  is  a  certain  sum 
payable  annually  by  the  tenant  in  respect  of  his  occupation 
of  the  land ;  and  in  my  opinion  that  is  rent,  according  to 
the  definition  in  the  old  authorities  (a).  That  being  so, 
the  lOOL  a  year  is  within  the  same  principle  as  the  1  Til  lOs. : 
it  is  a  reservation  of  117/.  lOs.  rent,  in  two  sums  of  1002. 
and  lILlOs.  Further,  there  is  an  express  provision  in  the 
deed,  that  out  of  the  100/.  a  year  the  landlord's  income 
tax  shall  be  deducted  An  annual  sum  is  to  be  paid  to 
Sir  £.  B.  Smyth,  and  in  respect  of  that  he  is  liable  to  the 
income  tax,  because  it  is  an  annual  profit  arising  to  him 
from  property  in  Great  Britain.  Then,  that  lOOL  a  year  is 
to  represent  a  million  bricks ;  and  after  that  number  has 
been  made,  he  is  to  be  paid  for  every  thousand  above  that 
an  additional  royalty  or  brick  rent  of  2«.,  clear  of  all 
deductions.  That  is  the  third  head  of  profit;  and  except 
a  million  bricks  be  made  nothing  arises  out  of  it,  but  if 
upwards  of  a  million  bricks  are  made,  then  for  every 
thousand  he  is  entitled  to  2s,,  payable  to  him  in  the  nature 
of  rent  Mr.  Luth  contended  that  this  falls  within  the  Third 
Role  of  Na  III.,  Schedule  (A.).  I  concur  with  the  Lord 
Chief  Baron  that  there  is  considerable  doubt  whether  that 
is  BO ;  but  assuming  it  to  be  so,  it  is  clear  that  the  income 
tax  is  assessable  and  is  to  be  deducted  from  the  amount 
payable  to  the  landlord.  If  the  Third  Rule  of  Na  IIL, 
Schedule  (A.),  be  read  with  reference  to  the  subject- 

(a)  See  Co.  Litt.  142  a. ;  Com.  Dig.  tit  Bent  (A.) ;  Gilbert  on 
Rent,  p.  80. 
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1858.        matter,  viz.,  a  demise  of  a  field  of  brick  eartb,  it  will  be 
^^^j^      found  that  it  applies  to  that,  and  is  very  sennble  as  appli- 
^'  cable  to  it.     The  Rule  says, — "  The  duty  in  each  of  the 

three  last  rules  to  be  charged  to  the  person,  corporation, 
&c.,  carrying  on  the  concern,**  that  is,  in  this  case,  on  the 
defendants;  and  it  is  to  be  ''on  the  amount  of  the  produce 
or  value  thereof  ;**  and  "before  paying  the  produce  or  the 
value,  either  between  the  diflPerent  persons  or  memben 
of  the  corporation,  &c.,  or  to  the  owner  of  the  soil  or 
property,  or  to  any  creditor  or  other  person  whatever 
having  a  claim  on  or  out  of  the  said  profita"  Therefore 
the  profits  of  the  concern  are  to  be  taken,  and  no  allowance 
is  to  be  made  in  respect  of  that  which  the  difierent 
members  of  the  partnership  may  be  entitled  to,  or  in 
respect  of  the  payment  to  the  owner  of  the  soil  for  any- 
thing he  may  be  entitled  to,  or  in  respect  of  what  might 
be  due  to  a  creditor  whether  as  mortgagee  or  otherwise, 
but  the  profits  are  to  be  taken  independently  of  all  that 
My  present  impression  is,  that  in  taking  the  account  the 
fixed  annual  rent  of  17L  10«.  and  100/.  a  year  ought  not  to 
be  included.  Mr.  Lush  says  that  if  that  construction  be 
put  upon  the  rule,  the  landlord  would  pay  twice  over.  I 
doubt  whether  that  is  sa  I  think  that  is  not  what  is  to  be 
taken  into  calculation,  but  only  what  is  payable  to  the 
owner  of  the  soil  in  respect  of  the  2«.  a  thousand  beyond 
the  million.  All  persons  are  "  to  allow  out  of  such  produce 
or  value  a  proportionate  deduction  of  the  duty  so  charged;" 
that  is,  in  this  case,  in  respect  of  every  thousand  bricb 
beyond  the  million  the  duty  of  7cf.  in  the  pound  ought 
to  be  deducted.  So  that,  assuming  that  this  rule  appliesi 
every  person  will  pay  what  he  ought:  the  owners  of  the 
concern  will  pay  in  respect  of  their  profits,  the  landlord 
will  pay  in  respect  of  the  profits  which  he  derives^  and 
each  person  will  bear  his  own  burthen.     I  have  already 


HILARY    TERM^   31    TICT.  823 

that  it  ia  by  no  means  clear  that  this  case  is  within 
that  rule,  but  whether  it  is  or  not,  it  seems  to  me  that 
the  duty  is  properly  payable  by  the  plaintiff  in  respect  of  *• 

this  2«.  a  thousand  beyond  the  million;  and  that  the 
answer  to  the  questions  submitted  to  us  is,  that  the 
defendants  are  entitled  to  deduct  the  tax. 


Watson,  B. — I  am  of  the  same  opinion.  There  is  a 
demise  of  seven  acres  of  land,  with  power  to  the  lessee  to 
take  clay,  brick  earth,  loam,  sand,  and  other  materials 
proper  for  making  bricks,  and  to  make  the  same  into  bricks 
upon  the  premises  for  the  purpose  of  sale.  There  are  three 
reservations:  first,  there  is  a  sur&ce  rent  of  17iL  10«.,then 
there  is  a  royalty  or  brick  rent  of  1002.  a  year,  clear  of  all 
deductions  except  landlord's  property  or  income  tax,  and 
then  for  every  thousand  bricks  above  the  first  million  an 
additional  royalty  or  brick  rent  of  2«.,  clear  of  all  deduc- 
tions, except  as  aforesaid.  Then  comes  the  question,  what 
are  the  two  first  reservations.  The  17L  10«.  is  clearly  a 
surface  rent :  it  is  a  rent  in  the  strictest  meaning  of  the 
term,  llie  next  is  called  a  brick  rent  The  word  ''rent'' 
is  a  term  of  art;  it  means  rent  properly  so  called,  and 
which  may  be  distrained  for  as  of  common  right.  Then 
there  is  a  third  reservation  of  2«.  for  every  thousand  bricks 
above  the  first  million.  These  payments  are  what  the 
landlord  derives  firom  his  property.  In  construing  the  Act, 
it  is  necessary  to  look  at  the  first  clause  which  gives  the 
whole  principle  upon  which  the  taxation  takes  place.  First, 
there  is  Schedule  (A.),  in  respect  of  lands,  tenements,  and 
hereditaments.  Next  is  Schedule  (B.),  in  respect  of  the 
occupation  of  lands,  tenements,  and  hereditaments.  Sche- 
dule (C.)  has  reference  to  profits  arising  from  annuities, 
dividends,  shares,  and  matters  of  that  kind.  Schedule  (D.) 
relates  to  the  annual  profits  or  gains  arising  or  accruing 
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to  any  person    *^from  any  kind  of  property  wkakvir.* 

Schedule  (E.)  relates  to  every  public  office  or  employment 

V,  of  vroHu    It  is  also  provided  by  Schedule  (D*),  that  the 

Eastwood. 

said  last  mentioned  duties  shall  extend  to  eveiy  description 

of  property  or  profits  which  shall  not  be  contained  in  either 

of  the  Schedules  (A.),  (B.)  or  (C).    I  have  gone  through 

the  Act  with  care  and  cannot  find  any  species  of  property 

whatever  which  is  not  charged  with  duty.   Section  60  points 

out  how  the  duty  is  to  be  charged  under  Schedule  (A.). 

Rule  Na  I.  says : — <*  The  annual  value  of  lands,  &&,  shall 

be  understood  to  be  the  rent  by  the  year  at  which  the  same 

are  let  at  rack  rent,"  &c. ;  and  then  it  says,  **  which  rule 

shall  be  construed  to  extend  to  all  lands,  &c.,  capaUe  of 

actual  occupation  of  whatever  nature,  and  for  whatever 

purpose  occupied  or  enjoyed  and  of  whatever  value,**  &c. — 

that  would  apply  to  mines,  quarries,  &c.,  or  the  getting  of 

clay  whether  for  the  purpose  of  manufacture  or  not,  in 

short  to  all  cases  where  there  is  an  actual  occupation.     It 

then  goes  on  to  say,  ^*  except  the  properties  mentioned 

in  No.  IL  and  No.  UI.  of  this  schedule.**    No.  IL  and  IIL 

mention  tithes,  manors,  quarries,  mines,  iron  works,  &&, 

which,  but  for  the  exception,  would  be  included  in  Rule 

No.  I.    Then,  supposing  that  a  brick  field  is  not  within 

Na  IL  or  III.,  it  is  within  No.  I.,  for  its  words  are  general, 

viz.,  '^  lands,  &c,  of  whatever  nature  and  for   whatever 

purpose  occupied  or  enjoyed,  and  of  whatever  value." 

Mr.  jAuh  says  that  is  not  so,  because  the  clay  is  taken  and 

the  property  in  some  measure  exhausted ;  whereas  No.  L 

only  applies  to  what  can  be  raised  upon  the  land  from  year 

to  year.    I  do  not  agree  with  that  interpretation.    Assum* 

ing  I  am  right  in  saying  that  this  brick  rent  is  not  within 

No,  IL  or  IIL  of  Schedule  (A.),  it  is  a  profit  made  by  the 

landlord  out  of  the  place  by  the  clay  being  got  and  bricks 

made.     To  say  that  rent  merely  means  a  reservation  in 
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respect  of  the  coltiTatioa  of  the  surface  of  the  land,  is  not 
Goirect.  It  would  be  a  moustroua  construction,  to  hold  that 
a  landlord  might  sell  the  whole  of  the  material  beneath  the  «• 

,  .  ,  Eastwood. 

suiftce  and  pay  no  income  tax  in  respect  of  it  It  seems 
to  me  that  this  land,  being  used  as  a  brick  field  or  for  the 
purpose  of  getting  clay,  unless  it  is  within  No.  IL  or  III., 
is  assessable  upon  the  amount  of  profit  derived  by  the  land- 
lord. That,  I  believe,  is  the  true  interpretation  of  the  Act. 
The  first,  second,  and  third  rules  of  No.  II.  have  no  appli- 
cation to  this  case.  Then  the  fourth  is  '^  of  manors  apd 
other  royalties,"  &c. ;  the  fifth  relates  to  fines  on  demise 
of  land;  the  sixth  is  ^'of  all  other  profits  arising  firom 
lands,  &c.,  not  in  the  actual  possession  or  occupation 
of  the  party  to  be  charged  and  not  before  enumerated." 
That  applies  to  something  which  may  be  the  subject- 
matter  of  occupation ;  and  I  do  not  think  that  this 
case  is  within  that  rule.  Then  comes  No.  lU.,  of  which 
the  Iirst  Rule  is — **  Of  quarries  of  atone,  slate,  limestone, 
or  chalk."  The  Second — "Of  mines  of  coal,  tin,  lead, 
copper,  mundic,  iron,  and  other  mines."  This  is  not  a 
mine,  it  is  more  in  the  nature  of  a  quany.  The  Third 
Rule  is — "  Of  iron  works,  gas  works,  salt  springs,  or  worka^ 
alum  mines  or  works,  water  works,"  &&,  and  "  other  concerns 
of  the  Uke  nature.^  These  latter  words  refer  to  works,  &c., 
of  the  same  kind  as  those  before  mentioned;  but  the 
<liggtng  clay  and  making  it  into  bricks  is  a  very  different 
matter.  Brick  works  are  very  common  in  the  suburbs 
of  large  towns,  and  it  is  remarkable  that  the  legislature  has 
not  mentioned  them  in  the  Act  I  agree  with  my  brother 
Martin  that,  with  respect  to  the  17/.  10^.  and  the  100^  a 
year,  the  duty  is  payable  on  those  sums  as  rent  It  would 
be  a  strange  construction  of  the  Act  to  hold  that  a  person 
who  gets  117/.  10«.  a  year  by  letting  his  land  to  make 
bricks  out  of  the  clay,  should  pay  no  income  tax  because 
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ISSS.  ^  undertaking  did  not  return  any  profit.  There  it  a 
power  to  chaige  the  duty  on  the  occupier^  and  it  is  to  be 
deducted  firom  the  profits  payable  to  the  landlord.  My 
opinion  therefore  is,  that  the  plaintiff  is  chargeable  in 
respect  of  these  royalties,  that  the  duty  is  payable  in  the 
first  instance  by  the  defendants,  and  that  they  are  entitled 
to  deduct  it ;  and  consequently  judgment  of  nolle  prosequi 
ought  to  be  entered. 

Chanmell^  B. — I  agree  that  the  defendants  are  entitled 
to  judgment  upon  the  whole  matter  submitted  to  our  con- 
nderation.     The  phdntiff  is  owner  of  the  reversion  of  the 
lease  granted  by  Sir  E.  B.  Smyth,  whereby  three  serenl 
payments  were  reserved;   one  of  17/.  lOi.,  which  I  will 
call  a  surfiu:e  rent ;  another,  whether  it  is  called  a  royalty 
or  a  rent,  a  fixed  payment  of  100/.  a  year ;  and  the  third 
a  varying  payment  of  2«.  for  every  thousand  bricks  made 
beyond  a  million.     The  two  substantial  questions  are  as 
to  the  royalty  of  100/.  a  year,  and  the  reservation  of  2«.  a 
thousand  bricks;  and  we  are  to  consider,  first,  whether  so 
assessment  can  be  made  at  all  in  respect  of  them ;  secondly, 
whether  it  should  be  so  made  that,  though  chaigeable  in 
the  first  instance  on  the  defendants,  they  should  be  entitled 
to  deduct  it  fix)m  the  sums  payable  by  them  to  the  plaintiff. 
I  am  of  opinion  that  the  duty  can  be  assessed  in  respect  of 
these  two  brick  rents,  and  that  the  plaintiff  is  ultimately 
liable   to  pay  it     According  to  the  case  of  Daniel  v« 
Grade  (a),  a  right  of  distress  would  attach  in  respect  of 
the  2«.  a  thousand  bricks,  provided  more  than  a  million 
were  made  in  the  course  of  the  year.     Then,  by  the  first 
clause  of  the  5  &  6  Vict  c  35,  duties  are  imposed  in 
respect  of  the  several  matters  defined  in  the  Schedules,  (A.)i 
(B.),(C.),  (D.)  and  (E).     Schedule  (A.)  imposes  the  tax  in 
respect  of  landed  property;  (B.)  in  respect  of  occupation; 

(a)  6  Q.  B.  145. 
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(C.)  in  respect  of  profits  arising  from  annuities,  dividends, 
and  property  of  that  description.  (D.)  has  a  wider  opera- 
tioD,  and  imposes  the  tax  on  property  not  provided  for  by  v. 

the  three  preceding  schedules;   and  when  I  couple  with 
those  four  schedules.  Schedule  (£.),  I  cannot  doubt  that 
the  intention  of  the  legislature  was  to  include  every  species 
of  property.    Then,  are  these  brick  rents  a  species  of  pro- 
perty ?    They  are  sums  of  money  which  the  landlord,  by 
his  contract,  has  a  right  to  receive,  and  for  which,  if  not 
paid  when  due,  he  is  entitled  to  distrain ;  and  if  I  can  see 
clearly  that  the  duty  is  imposed  on  this  property,  I  cannot 
avoid  coming  to  the  conclusion  that  he  is  the  person  who 
ought  in  the  result  to  pay  it     The  rules  relating  to 
Schedule  (A.)  follow  immediately  after  the  60th  section. 
The  material  ones  are  No.  I.,  No.  IL,  and  No»  IIL    I  am 
of  opinion  that  Rule  No.  L  would  include  this  property, 
unless  it  is  included  within  No.  IL  or  IIL ;  and  if  it  is  in 
Na  L,  because  it  is  not  in  No.  II.  or  IIL,  I  think  that  it  is 
assessable  and  that  the  landlord  must  bear  the  amount  of 
the  assessment    Then,  is  it  within  No.  11.,  so  as  to  be 
taken  out  of  Na  L  by  force  of  the  exception?     I  am 
clearly  of  opinion  that  it  is  not ;  and  I  adopt  the  view 
taken  by  my  brother  Martin  as  to  that    It  is  said  that 
it  is  taken  out  of  No.  L  by  the  Fourth  Rule  of  Na  IL, 
which  is, — **  Of  manors  and  other  royalties,  including  all 
dues  and  other  services,  or  other  casual  profits  (not  being 
rents  or  other  annual  payments  reserved  or  charged),**  &a 
I  interpret  those  words  to  mean  profits  of  manors,  such  as 
fines  on  admission  or  alienation,  heriots,  &c.  Then  it  is  said 
that  this  property  may  be  taken  out  of  Na  L,  not  by  force 
of  Na  IL,  but  by  force  of  the  Third  Rule  of  No.  IIL ; 
but  if  so,  I  think  that,  though  the  assessment  is  to  be  made 
under  Na  IIL,  the  same  liability  ultimately  attaches  to  the 
landlord.     I  agree  in  the  construction  which  my  brother 
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Martin  has  put  on  the  second  part  of  the  Third  Role  of 
Na  IL  Therefore,  being  of  opinion  that  if  this  properqr 
is  within  No.  L,  it  is  assessable  and  the  landlord  is  ulti- 
mately liable  to  pay  the  tax;  being  clearly  of  opinion 
that  is  not  within  No.  IL ;  but  having  some  doubt  whether 
it  comes  within  Na  L  or  Na  III.,  I  think  that  our  judg- 
ment should  be  in  &Yoor  of  the  defendants  upon  the  whole 
matter. 

Judgment  of  nolle  prosequL 


J<m.  26. 


Rogers  o.  Tatxor. 

Declaration.— That  before  and  at  the  time  of 
the  committing  of  the  grievances,  &c.,  the  plaintiff  was 
lawiully  possessed  of  certain  messuages  situate  at  Coed 
Poeth,  belonging  to  and  supporting  which  messuages  were 
certain  foundations,  which  by  reason  of  his  possession  of 
the  said  messuages  the  plaintiff  of  right  had  enjoyed,  and 
was  enjoying,  and  still  of  right  ought  to  enjoy  for  the 
support  of  the  said  messuages;  which  foundations  the 
plaintiff  was  of  right  entitled  to  have  supported  by  the 
land  in  which  the   quarries  hereinafter  mentioned  were 

enjojmg, 
and  still  of 

right  ought  to  enjoy  for  the  rapport  of  the  tM  mnraeges,  which  foaoAatiom  the  plaintiff  was  of 
right  entitled  to  have  snpported  by  certain  laud  in  which  qnarries  were  worked:  that  the 
defendant  negligently  worved  the  quarries  near  to  the  said  metroages,  whereby  the  foundations 
were  weakeiwd  and  the  asessnages  fell.  On  motion  in  arrest  of  judgment. — tfeU,  thai  the 
declaration  was  sufficient. 

The  plaintiff  in  the  year  1824  built  a 'house  on  certain  waste,  and  in  the  following  year 
obtaineo  a  grant  from  the  Crown  of  the  surface,  excepting  mines.  The  house  was  about  thirty 
yards  from  a  quarry.  In  the  year  1840  the  tenant  of  the  owner  of  the  minerals,  who  claincd 
a  right  to  take  the  minerals  without  making  compensation  for  damage  to  the  surface,  began 
to  get  stone  from  under  the  house,  in  consequence  of  which  and  of  the  blasting  operations  the  bouse 
became  untenantable.  In  1 853  the  defendant  cut  away  certain  supports  which  had  been  left 
under  the  house,  and  tbe  house  fell  in.  The  Judge  left  the  questioD  to  the  jury,  who  found  that 
the  plaintiff  had  enjoyed  tbe  right  of  support  for  his  house  on  the  foundations  on  which  it  stood 
without  interruption  for  twenty  years.  Chi  motion  for  a  new  trial,  on  the  gromd  that  the  Judge 
ought  to  have  told  the  jury  that  the  enjoyment  was  contentioos  and  not  as  of  right.— i^eU,  that 
the  question  was  properly  left  to  the  jury. 

y*^»  whether,  independently  of  prescription,  tbe  owner  of  the  mrhee  has  not  a  right  to  the 
▼ertical  support  of  the  subjacent  strata,  for  the  surfcce  and  for  all  reasonable  buildings  put  upon  it. 


Declaration : 
that  the  plain- 
tiff was  law- 
fully possessed 
of  certain 
messuages, 
belonging  to 
and  supporting 
which  were 
certain  founda- 
tions, which 
by  reason  of 
his  possession 
of  the  mes- 
suages, the 
plaintiff  of 
right  had 
enjoyed  and 
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worked:  that  the  defendant  on  divers  days  and  times^  ig5g. 
witlioat  the  leave  and  licence  and  against  the  will  of  the 
plaintifl;  so  wrongfully,  negligently  and  improperiy,  and 
without  leaving  any  proper  or  efibient  support  in  that 
behalf,  worked  certain  quarries  of  the  defendant  near  to 
the  said  messuages ;  that  by  reason  of  the  premises  the 
foandations  of  the  said  messuages  became  and  were  greatly 
weakened,  injured  and  damaged,  undermined  and  rendered 
ansafe  and  unstable,  and  incapable  of  suppordng  the  said 
ineflsuages  as  they  otherwise  would  have  done;  and  the 
said  messuages  cracked  and  sank  in,  and  part  thereof  fell 
down  and  became  and  were  wholly  prostrated,  &c 

Plea  (inter  alia). — That  the  pliuntiff  was  not  possessed 
of  the  said  messuages  or  of  any  part  thereof,  nor  was  the 
plaintiff  of  right  entitled  to  the  said  foundations^  or  the 
support  thereof;  or  to  have  the  same  supported  of  right  by 
the  land  in  which  the  said  quarries  vrere  worked  as  alleged. 
—Issue  thereon/ 

At  the  trial  before  Cockbum,  C*  J.,  at  the  Denbighshire 
Summer  Assizes,  it  was  proved  that  many  years  ago  the 
plaintiff  had  enclosed  a  piece  of  land,  part  of  certain 
wastes  belonging  to  the  Crown,  in  the  parish  of  Wrexham. 
He  built  two  cottages  upon  it  in  1824,  and  in  the  following 
year  obtained  a  grant  from  the  Crown  of  the  land  with  the 
cottages  so  built  upon  it,  **  excepting  and  reserving  to  the 
King  and  his  heirs  and  successors  the  mines,  minerals  and 
quarries,"  with  free  liberty  to  the  King  and  his  assigns  to 
enter  upon  the  premises,  to  search,  dig  for  and  carry  away 
the  same.  The  property  in  the  quarries  was  vested  in 
the  Marquis  of  Westminster  in  fee.  One  house  was  about 
thirty  yards  from  a  quarry  in  which  the  defendant  and  his 
predecessors,  tenants  of  the  Marquis  of  Westminster,  had 
worked  for  sixty  years.  At  the  time  the  house  was  built 
the  quarry  was  very  little  worked,  but  the  defendant  about 
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1858.        ^^®  7^^^  ^^^  tS9^  stones  from  ooder  the  land  of  the  plaintiff, 
in  conseqoence  of  which  and  of  the  blasting  operations  the 
9,  house  became  antenantable.  Latterly  the  stable  only  was  used 

as  a  place  of  depont  for  building  materials.  About  die  jear 
1853  the  defendant  cut  away  the  suppcnts  of  the  roof  of  the 
quarry  under  the  house,  upon  which  the  walls  cracked  and 
the  house  and  stable  eyentually  fell  down.  The  defendant 
and  hts  witnesses  alleged  that  when  the  tenants  wanted  to 
enter  fi«sh  ground  for  the  purpoees  of  mining^  the  jxactice 
was  to  pare  off  the  soil,  which  was  stated  to  be  aboot  six 
inches  deep^  and  carry  it  away  before  they  commenced  quarry- 
ing, and  that  they  neyer  paid  for  the  sorfece  damaged.  It 
was  said  that  the  defendant  had  driren  under  the  plaintiff's 
land  to  get  the  stone,  which  was  more  expensive  than 
working  frt>m  the  surfece,  in  order  not  to  interfere  with  the 
plaintiff's  property. 

It  was  contended  by  the  defendant's  counsel  that  though 
the  pluntiff  might  have  a  right  to  support  for  the  surfiioe 
in  an  unincumbered  state,  yet,  in  order  to  enable  him  to 
make  out  a  title  to  support  for  his  house,  he  was  bound 
to  shew  an  umnterrupied  enjoyment  of  the  support  as  of 
right  for  more  than  twenty  years ;  and  that  the  plaintiff 
had  feiled  to  shew  such  an  enjoyment,  inasmuch  as  it 
appeared  that  there  had  been  a  continuous  succession  of 
acts  by  the  owner  of  the  minerals,  hostile  to  and 
negadying  any  right  of  support  for  the  plaintiff's  house 
during  the  whole  of  the  twenty  yean  preceding  the  bring- 
ing of  the  action ;  that  there  had  been  only  a  contentious 
enjoyment,  and  under  such  cireumstances  a  grant  could 
not  be  implied.  The  learned  Judge  told  the  jury  that  he 
thought  at  the  end  of  twenty  years  after  the  house  had 
been  built  the  plaintiff  would  haye  acquired  a  right  to 
support,  unless  in  the  meantime  something  had  been  done 
to  deprive  him  of  it ;  and  that  the  jury  must  presume  that 
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the  additional  burden  was  pat  upon  the  land  by  the  assent       1858. 
of  the  owner  of  the  minerals,  and  a  grant  by  such  owner 
of  a  right  of  support     He  left  it  to  the  jury  to  say,  whether  •• 

the  plaintiff  had  enjoyed  the  support  for  the  foundations 
of  his  house  for  twenty  years^  The  jury  found  that  the 
plaintiff  had  enjoyed  the  right  of  support  for  his  house  on 
the  foundations  on  which  it  stood,  without  interruption  for 
twenty  years. 

J.  Brown,  in  Michaelmas  Term,  obtained  a  rule  for  a 
new  trial,  on  the  ground  that  the  plaintiff  did  not  prove  any 
right  of  support  for  his  foundations  as  alleged :  that  the 
learned  judge  misdirected  the  jury  as  to  the  effect  of  twenty 
years'  enjoyment  of  support  for  the  foundations  under  the 
circumstance  of  the  case:  that  he  should  have  told  the  jury 
that  no  right  to  support  was  acquired  by  twenty  years 
enjoyment  under  the  circumstances  of  opposition  and  dis- 
turbance by  the  defendant  and  others  which  had  appeared 
in  evidence :  or  why  the  judgment  should  not  be  arrested. 

Morgan  Lloyd  appeared  to  shew  cause,  but  the  Court 
called  upon 

J.  Brown  to  support  the  rule. — It  is  not  denied  that 
the  owner  of  the  surfiice  of  land  while  unincumbered,  is 
entitled  as  of  common  right  to  the  support  of  the  sub- 
jacent strata:  Humphries  v.  Brogden{a).  Here  the  Crown 
and  its  grantees,  as  owners  of  the  surface,  are  entitled  to 
support  for  it  in  its  unincumbered  state ;  but  if  they  build 
a  house  upon  it,  they  have  no  right  to  the  extra  support  for 
the  house  until  such  right  is  acquired  either  by  grant  or  pre- 
scription. That  is  the  principle  of  the  decision  in  JVyatt 
V.  HarTU€fn{b)t  and  the  distinction  runs  through  all  the 
cases.  It  is  not  necessary  to  deny  that  the  enjoyment  of 
snpport  for  the  house  as  of  right  would  confer  a  right  to  its 

(a)  13  Q.  B.  739.  (V)  3  B.  &  Ad.  871. 
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1858.  continnance,  because  the  evidence  in  this  case  shewed  that 
)^^^^     the  support  was  not  enjoyed  as  of  right,  but  was  throughout 

_  9-  contentious  ;   and   a  contentious  user    confers   no  light 

either  at  common  law  or  under  the  Prescription  Act. 
[^Martin,  B. — Has  not  a  man,  reasonably  using  his  land, 
a  right  to  support  for  it  ?]  In  the  judgment  in  Humphries 
y.  Brogden{cL)  it  is  observed,  that  the  reason  of  the  deci- 
sion in  Wyatt  v.  Harrucn  (ft)  was,  that  the  plaintiff  could 
not,  by  putting  an  additional  weight  upon  his  land,  render 
unlawful  any  operation  in  the  defendant's  land,  which  before 
would  have  caused  no  damage.  In  SlanseU  v.  JoUard  (c). 
Lord  EUenboraugh  distinguishes  between  the  case  of  a 
house  above  twenty  years  old,  and  that  of  one  newly  built, 
with  reference  to  the  right  of  the  ground  on  which  it  is 
built  to  lateral  support  In  Hide  v.  Thomborough  (cf),  Parke, 
B.,  said,  ''If  there  was  twenty  years  enjoyment  by  the 
plaintiff  of  the  support  of  the  house  from  the  defendant's 
land  and  it  was  known  that  the  defendant's  land  supported 
the  plaintiff^s  house,  that  is  sufficient  to  give  the  plaintiff  the 
right  to  that  support"  That  leads  to  the  inference  that  the 
consent  of  the  owner  of  the  servient  tenement  is  material, 
and  that  a  contentious  user  would  not  confer  a  right  The 
law  is  so  laid  down  in  Gale  on  Easements,  p.  121 : — **  In 
order  that  the  enjoyment,  which  is  the  quasi  possession,  of  an 
easement,  may  confer  a  right  to  it  by  length  of  time,  it  must 
have  been  open,  peaceable,  and 'as  of  right'  •  *  •  It  is 
obvious  that  no  inference  of  consent  can  be  drawn,  unless  it 
be  shewn  that  he"  (the  owner  of  the  servient  tenement) ''  wa^ 
aware  of  the  user  and  being  so  aware  made  no  attempt  to 
interfere  with  its  exercise.  Still  less  can  such  consent  be 
implied,  but  rather  the  contrary,  where  he  has  contested 
the  right  to  the  user."  The  learned  Judge  ought  therefore 
to  have  called  the  attention  of  the  jury  to  the  question, 

(a)  12  Q.  B.  748.  (c)  1  Sel.  N.  P.  457,  9th  ed, 

(*)  2  B.  &  Ad.  871.  (O  2  C.  &  K.  250. 
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whether  the  support  was  enjojed  as  of  right,  or  whether  it  1858. 
was  contentious.  IChannell,  B. — The  jury  appear,  from 
some  source  or  the  other,  to  have  had  their  attention  drawn 
to  the  point  PoOock,  C.  B.,  referred  to  the  JPbutereri 
Company  y.  The  Parish  Clerks'  Company  (a).]  As  to  the 
arrest  of  judgpnent,  the  declaration  states  that  the  plain- 
tiff has  a  right  to  support  for  his  messuages,  &c.,  without 
shewing  how  he  has  it  {Watson^  B.,  referred  to  Jeffries  y. 
WilUams  (&).]  In  that  case  it  appeared  upon  the  declara- 
tion that  the  defendant  was  a  wrong  doen  That  is  not 
so  here.  In  HUUm  v.  Whitehead  (e)  the  declaration  was 
held  bad  after  verdict,  for  not  stating  the  grounds  upon 
which  the  right  to  support  was  claimed 

Morgan  lAoyd  was  directed  to  confine  his  argument  to 
the  question  as  to  arresting  the  judgment — HiUen  v.  White- 
head(e)  was  decided  before  the  passing  of  the  Common 
Law  Procedure  Act,  1852.  The  form  there  given,  in  the 
case  of  diverting  water  from  a  mill,  alleges  simply,  **  that 
the  plaintiff  was  possessed  of  a  mill,  and  by  reason  thereof 
was  entitled  to  the  flow  of  a  stream  for  working  the  same." 
The  form  adopted  here  substantially  agrees  with  that 
example. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 
be  dischaiged.  With  respect  to  the  application  to  set  aside 
the  verdict,  and  for  a  new  trial,  it  seems  to  me  that  the 
'learned  Judge  was  right  in  his  direction.  The  jury  nega- 
tived all  the  pleas,  and  found  that  the  plaintiff  had  been  in 
possession  of  the  house  and  had  enjoyed  the  support  for  his 
foundations  as  of  right  and  without  interruption  for  twenty 
years,  and  the  learned  Judge  reports  that  he  is  satbfied 

(a)  6  Exch.  630.  (h)  5  Exch.  792. 

(c)  12  Q.  B.  734. 
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1856.       ^'^^  ^^^  finding.     It  is   therefore  not  necessary  to  say 
^^     '      whether  the  ownership  of  the  surface  of  land  gives  a  right 
V'  to  its  enjoyment  for  all  reasonable  purposes. 

Then,  as  to  the  arrest  of  judgment  The  declaration 
discloses  a  cause  of  action.  It  states  correctly,  that  the 
plaintiff  was  possessed  of  a  house,  and  by  reason  thereof 
was  entitled  to  support  for  it.  It  is  not  necessary  that  it 
should  state  more  particularly  how  the  plaintiff  is  entitled 
to  such  support 

Watson,  B. — I  am  of  the  same  opinion.  Furst,  as  to 
the  application  for  a  new  trial  on  ground  of  alleged  mis- 
direction. The  house  had  stood  for  more  than  twenty 
years  on  ground  of  which  the  plaintiff  was  lawfully  possessed 
by  grant  from  the  Crown.  It  does  not  appear  under  what 
title  the  Marquis  of  Westminster  and  his  lessees  became 
possessed  of  the  right  of  working  the  mines.  But  it  seems 
that  the  defendant  has  so  worked  the  ground  below  as  to  shake 
and  destroy  the  house,  for  which  the  plaintiff  claims  a  right 
to  support  The  cases  have  gone  far  to  shew  that  there  is 
a  diatinction  between  the  right  to  lateral  support,  and  the 
right  to  a  vertical  support  by  the  inferior  strata.  There  Is 
no  doubt  that  every  landowner  has  a  right  to  the  support 
of  the  land  adjoining  his  own,  but  where  by  building  he 
has  placed  an  extra  weight  upon  the  soil^  he  can  only 
acquire  a  right  to  lateral  support  for  such  extra  weight  by 
prescription  or  grant :  Wyatt  v.  Harrison  (a),  2  Boll.  Abr. 
664,  tit  Trespass  (I.),  pi.  1.  But  Smart  v.  Morton {b), 
Humphrieo  v.  Brogden(e),  and  other  cases,  establish  the 
general  right  of  the  owner  of  the  surface  to  support  of  the 
subjacent  strata.  And  it  is  to  be  observed  that  in  the  judg- 
ment of  Lord  Campbelly  in  HumphrUi  v.  Broyden^  no  allusion 

(a)  a  B.  &  Adol.  871.  (fr)  5  £.  &  B.  SO. 

(c)  la  Q.  B.  7S9.    See  p.  745. 
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18  made  to  anj  distinction  between  land  in  its  natural  state       1858. 
and  land  with  houses  built  upon  it|  so  far  as  such  right  to      ^T'"^ 
vertical  support  is  concerned.  However  it  is  not  necessary  to  « 

decide  whether  the  owner  of  the  surface  is  entitled  to  the 
support  of  the  subjacent  strata  for  buildings  put  upon  it  other- 
wise than  bj  gpranf  or  prescription ;  because,  here,  the  jury 
have  expressly  found  that  the  plaintiff  had  for  twenty  years 
the  uninterrupted  use  of  foundations  sufficient  to  support  his 
house.  Mr.  Brown  contends  that  the  learned  Judge  did 
not  leave  it  to  the  jury  to  say  whether  the  user  was  or  was 
not  contentions,  but  the  terms  of  the  finding  shew  that  the 
question  must  have  been  brought  to  their  notice ;  and  under 
these  drcumstances  I  have  no  doubt  that  the  direction  was 
right. 

Then  as  to  the  arrest  of  judgment  The  real  meaning 
of  the  declaration  is,  that  the  plaintiff  was  possessed  of 
messuages^  and  by  reason  of  that  possession  was  entitled 
to  support  for  them.  That  is  the  substantial  allegation, 
and  it  appears  to  be  sufficient  and  in  accordance  with  the 
form  in  the  Common  Law  Procedure  Act,  1852.  Without 
exinressing  any  opinion  as  to  the  decision  in  the  case  of 
HUton  V.  Whitehead,  it  is  sufficient  to  say  that  the  judgment 
was  in  fact  not  arrested,  and  in  my  recollection  declarations 
have  been  constantly  drawn  after  forms  substantially  agree- 
ing with  that  adopted  here.  I  think  therefore  that  the 
judgment  ought  not  to  be  arrested ;  and  that,  as  to  both 
points,  the  rule  ought  to  be  discharged. 

Chamkell,  B. — I  am  of  the  same  opinion.  It  seems  to 
me  that  the  question  of  support  for  twenty  years  and 
upwards  was  in  fact  submitted  to  the  jury.  The  learned 
Judge  read  the  evidence  and  left  the  case  to  the  jury  in 
such  a  manner  that,  according  to  his  report,  the  summing 
up  would  seem  to  be  free  from  objection.     It  is  said  that 
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1858.       he  might  have  been  more  explicit ;  bat  it  is  clear  that  the 

^^^^     jury  appreciated  the  points  of  the  summing  up,  from  the 

»•  mode  in  which  thej  have  expressed  themselves  in  their 

"^    a^/^fc#  ^ 

finding ;  and  if  so,  the  objection  does  not  in  reahty  arise. 

Then,  as  to  arresting  the  judgment ;  I  think  the  declara* 
tion  good  In  Hilton  v.  fFhitehead{a),  which  was  decided 
before  the  Common  Law  Procedure  Act,  1852,  it  was 
aigued  that  the  right  clumed  was  not  a  possessory  right, 
and  the  contest  was  whether  it  was  or  was  not  possessory. 
I  think  that  thb  declaration  does  proceed  on  a  possessory 
right  In  Humphriei  v.  Brogden{b\  the  Court,  in  giving 
judgment  referred  to  the  case  of  Peyton  v.  The  Mayors  tfc,  of 
London  (e),  where  an  easement  was  claimed,  for  the  support 
of  one  building  by  another,  which  could  only  arise  from  a 
grant  actual  or  implied ;  and  where  Lord  Tenierden  mA : — 
''The  declaration  in  this  case  does  not  allege,  as  a  fact,  that 
the  plaintifis  were  entitled  to  have  their  house  supported  by 
the  defendant's  house,  nor  does  it,  in  our  opinion,  contain 
any  allegation  from  which  a  title  to  such  support  can  be 
inferred  as  a  matter  of  law.**  The  Court,  after  citing  that 
passage,  go  on  to  say: — ''In  the  case  at  bar,  we  are  of 
opinion  that  the  declaration  alleges  facts  from  which  the 
law  infers  the  right  of  support  which  the  plaintiff  claims.* 
Without  going  through  the  declaration  in  the  present 
case,  I  content  myself  with  saying  that  I  think  it  does 
allege  that  the  plaintiff  was  possessed  of  certain  messuages, 
and  by  reason  thereof  entitled  to  the  support  of  the 
substrata :  that  is  a  &ct  upon  which  issue  may  be  well 
taken  as  to  the  right  to  support  Therefore  I  am  of  opinion 
that  the  rule  ought  to  be  discharged. 

Rule  dischaiiged  (J)l 

(a)  12  Q.  B.  7S4.  (c)  9  B.  &  C.  725. 

(*)  12  Q.  B.  739,  748.        {d)  Partlj  reported  by  J.  A.Yonge,  Esq. 
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MiLLBTT  and  Another  v.  Browkb.  «^<m.  ^»< 

^^  SPLAND  had  obtained  a  rule  calling  on  the  plaintiiiis  Declaration 
to  shew  caaae  why  the  judgment  signed  herein  should  not  ^^^riber  to 

be  set  Aside  •  projected 

oe  sei  asiae.  mlway  Com- 

The  declaration   stated,   that   by  an  indenture  made  JJJJJnanttn  the 
between  the  several  persons  whose  names  and  seals  were  >QbMriptioii 

*  contract  to  pay 

thereunto  respectively  subscribed  and  aflBzed  in  the  sche-*the  expenses 

^        in  the  event 

dule  thereto,  being  subscribers  to  the  undertaking  therein-  of  an  act  of 

parliament  not 

after  mentioned,  of  the  first  part;  and  the  plaintiffs  of  the  being obuined. 
second  part :  It  was  (amongst  other  things)  witnessed  that  ^^o  was  under 
each  of  the  several  persons  parties  thereto  of  the  first  part,  i^^^^^^jt  ' 
&c,  to  the  extent  only  of  the  sum  or  amount  of  sub-  j}jjf ^pfe"^**^ 
scription  set  opposite  to  his  name  in  the  said  schedule,  aettin^  out  the 

•^  '^*  inbicnplion 

covenanted  with  the  plaintifiii  that  each  had  subscribed  the  contract,  which 

also  contained 

sum  set  opposite  to  his  name  in  the  said  schedule  for  a  covenant  by 
the  purpose  of  establishing  a  Company  by  the  name  of  to  pay  the 
•*The  Wicklow  Mineral   Railway,'*  and  of  applying  to  J^i^i^ptions**'^ 
parliament  for,  and  endeavouring  to  obtain  an   Act  to  ^^^^^ 
incorporate  such  Company,  &c.     And  the  several  parties  P^J^^^ghould 
thereto  of  the  first  part,  for  themselves  severally,   &c.,  be  required  or 

,     ,        appointed  by 

thereby  undertook  and  agreed  with  and  to  the  plaintiffs  the  Board  of 

Directors. 

that  in  the  event  of  the  said  application  to  parliament  not  The  plea  then 
being  successful,  or  in  the  event  of  the  said  Act  not  being  the  defendant 
obtained  in  the   Session  of  1855,  they  the   said   parties  required  by  ° 
thereto  of  the  first  part  should  and  would  bear,  pay,  allow  ^^^^^ 
and  discharge,  all  the  expences  which  should  have  been  P*^  ^jon  or'the 
incurred,  whether  previously  to  or  after  the  execution  of  «fi?«°?^-  T^* 

,  ,  .  plaintiff  having 

the  said  indenture,  in   or  about  or  with  a  view  to  the  signed  jud^- 
establishment  or  promotion   of   the   said   undertaking. —  that  the  pica* 
Averments:  That  the  defendant  was  a  subscriber  to  the  issuable. 
undertaking  for  5000/.,  which  sum  was  set  opposite  to  his 
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name  in  the  said  schedole :  that  application  was  made  to 
parliament  for  an  Act  to  incorporate  the  Company,  bot 
such  application  was  not  succesBfiil,  and  the  Act  was  not 
obtiuned  at  all:  that  certain  ezpences  were  incurred  in 
endeaTooring  to  procure  the  Act. — Breadi:  Nonpayment 
by  die  defendant  of  such  ezpences. 

The  defendant,  who  was  under  terms  of  pleading  issnably, 
pleaded  (inter  alia)  a  plea  setting  out  die  indenture  verbatim. 
The  indenture  contained,  besides  the  covenant  declared  on, 
a  corenant  by  the  parties  of  the  fiist  part,  with  the  plain- 
tiffi,  that  they  would  pay  the  full  amount  subacribed  fay 
them,  '^in  such  sums  and  at  such  place  or  places^  and  at 
such  time  or  times  as  shall  from  time  to  time  be  required 
or  appointed  by  the  said  committee  or  Board  of  Directon^ 
until  the  passing  of  the  said  Act  to  be  obtained  as  afore- 
said ;  and  after  the  passing  there<rf^,  as  shall  be  required  or 
directed  by  the  sud  Act,  or  as  the  directorB  or  others 
authorised  by  such  Act  shall  lawfully  direct  or  appcunC" 
The  indenture  provided  that  the  Board  of  Directors  should 
manage  and  dispose  of  the  a4>ital  to  be  raised  and  paid  in 
pursuance  of  the  covenants!,  until  other  provisions  should 
be  made  by  parliament  in  that  behalf;  and  that  the  plain- 
tifis  should  be  trustees  of  the  covenants  for  the  purposes 
and  in  furtherance  of  the  undertaking. — ^The  plea  then 
averred  that  the  defendant  had  not  been  required  or 
appointed  by  the  Board  of  Directors  to  pay  any  part  of 
the  said  subscription  or  to  bear,  pay,  allow  or  discharge  the 
said  expences  or  any  part  thereof 

The  plaintifis  having  signed  judgment  on  the  ground  that 
this  was  not  an  issuable  plea,  the  defendant  took  oat  a 
summons  at  Chambers  to  set  aside  the  judgment,  and,  on 
the  parties  attending  before  the  Judge,  the  matter  was  by 
consent  referred  to  the  Court ;  whereupon  the  present  rule 
was  obtained,  against  which 
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Bavin  {H.  tiojfd  with  him)  now  shewed  cause. — This       1858. 
plea  affords  no  answer  to  the  action.     There  is  an  absolute      ^'"^ 

MiLLSTT 

covenant  by  the  defendant  and  the  other  subscribers,  that  »• 

Bbowme. 

in  the  event  of  an  act  of  parliament  not  being  obtained 
within  a  certain  period,  they  will  pay  the  expenoes  incurred 
in  promoting  the  undertaking.  It  is  sought  to  qualify  that 
covenant  by  the  subsequent  covenant  of  the  subscribers  to 
pay  their  subscriptions  in  such  sums  and  at  such  times  and 
places  as  the  directors  should  require  or  appoint.  But  the 
two  covenants  are  independent.  The  former  is  applicable 
to  the  case  of  the  undertaking  being  abandoned ;  the  latter 
has  reference  to  the  undertaking  being  carried  on. 

AMplandf  in  support  of  the  rule. — ^The  sole  question  is 
whether  the  plea  is  issuable.  The  two  covenants  must 
be  construed  together ;  and,  so  reading  them,  there  is  an 
agreement  by  the  defendant  to  pay  towards  the  expences 
a  sum  not  exceeding  the  amount  of  his  subscription,  when 
required  by  the  directors.  The  plea  shews  that  the  directors^ 
who  alone  have  authority  to  manage  the  funds,  have  not 
required  the  defendant  to  pay. 

Per  Curiam  (a). — The  plea  is  clearly  not  issuable  :  it  is 
no  answer  whatever  to  the  action. 

Rule  absolute  to  set  aside  the 
judgment  on  terms,  the  plea 
to  be  struck  out 

(a)  PoOock,  C.  B.,  Martin,  B^  WaUon,  B.,  and  ChanneU,  B. 
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Anne   Manlet,  Administratrix  of  Thomas  Manlet,  v. 

Jan,  26.  ThE    St.  HeLENS   CaNAL    AND    RaILWAT    CoMPANT. 

T 

Certain  under-    X  HE  declaration  stated,  that  the  defendants  being  the 

taken  of  a 

navigation  Corporation  incorporated  by  the  11  Geo.  4t,  c.  L»  were  pos- 

pon^ed  for'the  sessed  of  a  certain  canal ;  and  under  and  according  to  the 

nfJungacanal,  provisions  of  the  said  Act  maintained  the  canal»  together 

powerod  by  ^*^  *  Certain  draw-bridge  for  connecting  the  two  parts  of 

28  Geo.  2.  ^  public  highway,  which  was  intersected  by  the  canal 

take  tolb  to  (such  bridge  being  of  itself,  when  closed,  a  highway  across 

their  own  use  ,  ..il 

and  behoof;  the  canal);  and  the  said  bridge  was  so  niaintained  by  the 

riied  "  to  defendants  as  aforesaid,  in  order,  that  persons  navigating  the 

ao'many  canal  with  vessels  might  open  the  bridge  to  let  such  yessels 

whOTe'they  P^^^  ^^®  bridge,  and  thereby  remove  the  connection  between 

•hould  think 

requitite  and  oonTenient ;  and  to  amend,  heighten  or  alter  any  bridget,  and  to  torn  or  alter  toy 
bighwari  in,  through,  upon  or  near  the  riven,  cats  or  canals,  as  may  in  any  ways  hinder  the 
navigation  or  passaee  thereon."  The  Company  made  a  cut  through  an  ancient  poblic  highway 
near  St.  Helens,  which  was  then  a  small  village,  and  carried  the  highway  over  tne  cut  to  made 
by  a  swivel  bridge.  By  a  subsequent  Act,  1  i  Geo.  4,  c.  1.,  s.  1,  to  consolidate  and  ameod  the 
former  Act,  it  was  recited  '*  that  the  navigation  cot  or  canal,  and  other  the  works  authorised  to 
be  made  by  the  recited  Act,  have  been  long  since  made  and  completed ;  and  by  section  48,  the 
Company  were  empowered  to  maintain  the  canal,  bridges,  &c.  By  1 1  Geo.  4,  c  I.,  1. 124,  all 
persons  were  to  have  Iree  liberty  with  boats  to  navigate  the  said  canal  for  the  purpose  of  con- 
veving  any  goods,  &e.  By  sect.  141,  penalties  were  imposed  on  persons  leaving  open  draw- 
bridges, &c.,  after  boats  had  passed.  A  boatman  baring  opened  the  swirel  bridge  to  allow  hii 
boat  to  pass  through,  a  person  who  was  coming  along  the  road  walked  into  the  water  just  ss  ths 
boat  was  coming  up  to  the  bridge,  and  was  drowned.  U  appeared  that  when  the  bridge  was  open  the 
end  of  the  highway  abutting  on  the  canal  was  wholly  unfenoed.  Two  lamps  had  formeriy  been  kept 
burning,  of  which  one  had  been  removed  and  the  other  was  out  of  repair.  The  Jury  found  that 
the  deceased  was  drowned  by  reason  of  the  neglect  of  reasonable  precautions  on  the  part  of  the 
canal  Company,  without  any  negligence  on  his  own  part. — Hdd:  First,  that  the  defeodaati 
having  a  beneficial  interest  in  the  tolls  were  liable  to  an  action,  as  any  other  proprietors  of 
private  property  would  be,  for  a  nuisance  arising  from  it 

Secondlv,  that  the  bridge  at  the  time  of  the  accident  was  in  the  possession  of  the  defendantii 
and  that  the  action  was  therefore  properly  brought  against  them  and  not  against  the  boatman. 

Qiwre,  whether  tho  Company  had  power  to  erect  a  swivel  bridre  to  carry  the  highway,  inter- 
sected by  their  works,  over  the  canal,  but,  assoming  that  they  bad  such  power  t 

Per  BMnek,  C.  B.,  and  Martin,  B.,  the  recital  in  the  1 1  Geo.  4,  c.  1.,  was  not  a 
legislative  declaration  that  the  bridge  was  sufficient  at  the  time  of  the  passing  of  the  Act. 

Held,  further,  that,  whether  or  not  the  bridge  was  sufficient  at  the  time  it  was  built,  the 
Company  were  bound  to  maintain  a  bridge  sufficient  with  reference  to  present  state  of  cbcnm- 
itances;  and  that  the  jury  were  warranted  in  finding  a  bridge  to  be  msufficient  which,  when 
open,  left  an  unfenoed  gulf  in  the  highway  into  which  a  person  passing  along  the  road  without 
any  Ikult  of  his  own  was  liable  to  fall. 

Held  also  that,  under  such  cireumstances,  the  representative  of  a  person  killed  by  filling  hito 
the  canal  while  passing  along  the  highway  was  entitled,  under  the  9  &  10  Vict.  c.  93,  to 
maintain  an  action  against  tho  defendants. 
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the  two  parts  of  the  highway,  and  when  their  vessels  had 
passed,  might  close  the  bridge  again  across  the  canal,  so  as 
to  connect  the  two  parts  of  the  highway :  that  the  bridge  v. 

and  canal  were  so  constmcted  that,  when  the  bridge  was  Camal  and 
opened,  part  of  the  highway  projected  over  the  water,  so 
that  any  passenger  on  the  said  part  of  the  highway,  passing 
towards  the  canal,  if  he  passed  to  and  off  the  end  of  the 
said  part  over  the  canal,  would  fall  into  the  canal;  the 
water  there  being  of  great  depth:  Tet  the  defendants, 
knowing  the  premises,  in  the  night  time,  when  the  bridge 
was  lawfully  opened  by  a  person  navigating  the  canal, 
wrongfully  and  n^ligently  suffered  the  end  of  the  highway, 
where  it  projected  over  the  canal,  to  be  without  any  fence 
or  contrivance  to  prevent  persons  passing  along  the  highway, 
towards  the  canal,  from  passing  off  the  same  into  the  canal, 
and  without  any  light,  watch  or  contrivance,  to  warn  per- 
sons, passing  along  the  highway,  of  the  disconnection  of  the 
highway  caused  by  the  opening  of  the  bridge ;  by  means 
whereof  the  deceased,  who  was  passing  along  the  highway, 
passed  to  the  end  of,  and  off  the  said  part,  and  into  the 
canal,  and  was  thereby  drowned. 

Plea. — Not  guilty.     Whereupon  issue  was  joined. 

At  the  trial  before  ChanneU,  B.,  at  the  last  Liverpool 
Summer  Assizes,  it  appeared  that  the  canal  of  the  defendants 
intersected  an  ancient  public  highway,  leading  from  St. 
Helens  to  Blackbrook,  which  existed  as  a  highway  before  the 
making  of  the  canaL  At  the  point  of  intersection  was  a 
swivel-bridge,  and  the  way  across  the  bridge  is  part  of  the 
highway.  At  about  8  o'clock  in  the  evening  of  the  22nd 
of  October,  the  deceased,  who  was  passing  along  the  high- 
way from  St.  Helens  to  Blackbrook,  fell  into  the  canal,  the 
bridge  having  been  opened  to  admit  the  passage  of  a  barge 
which  was  coming  up.  There  had  formerly  been  two  lamps 
at  the  point  of  intersection,  but  the  one  on  the  St.  Helens 


842 


EXCHEQUER  BB?(»T8. 


1858. 

MUTLR 

V. 

8t.  HsLsn 

Cakalavd 

Bailwat  Co. 


side  of  the  canal  had  been  remored  for  aome  jt&n,  and  the 
other  waa  oat  of  repair.  There  was  no  fence,  and  do 
watchman  to  stop  penons  passing  on  the  highway  when 
the  bridge  was  open.  Many  witnesses  stated  that  the  bridge 
was  dangerons,  and  that  they  had  complained  of  the  want 
of  lights. 

On  this  evidence  the  defendants*  counsel  cooteoded, 
first,  that  the  legislature  had  authorized  the  Company  to 
make  the  bridge  without  imposing  on  them  the  da^  of 
protecting  the  public  against  the  danger  created  by  it  (a) 


(a)  The  2S  Geo.  2,  c.  viiL,^ 
**  An  Act  for  miilrhig  naTigable 
the  riyer  or  brook  called  Sankey 
Brook,  and  the  three  serend 
branches  thereof,  from  the  river 
Mersey  below  Sankey  Bridges, 
up  to  Boardman's  Stone  Bridge 
on  the  soath  branch,  to  Gerard's 
Bridge  on  the  middle  branch 
thereof,  and  to  Penny  Bridge  on 
the  north  branch  thereof,  all  in 
the  connty  palatine  of  Lancas- 
ter; and  also  for  adjnsting  the 
measnre  of  coal  to  be  brought 
down  the  said  riyer  or  brook, 
and  sold  within  the  town  of 
Liyerpool,  in  the  said  eoanty,** — 
empowers  the  Company  ''to  build, 
erect,  set  np,  and  make  oyer  or  in 
the  same  riyeror  brook,  or  the  three 
brandies,  streams,  cots,  canals, 
and  watcreourses  aforementioned, 
or  upon  the  lands  adjoining  or 
near  to  the  same,  or  any  of  them, 
snch  and  so  many  brinies,  shuoes, 
locks,  weirs,  pens  for  water, 
stanks,  dams,  wharfs,  warehouses, 
kejs,  landing  places,  weigh 
beams,  cranes,  and  other  works, 
wa js  and  priyileges,  as  and  where 
they,  the  said  undertakers,  their 
heirs,  assigns,  or  nominees,  shall 


think  requisite  and  ooDvenieDt, 
and  from  time  to  time  to  slier, 
repair,  and  amend  the  flsme  ;**  * 
and  also  to  amend,  heighteii,  or 
alter  any  bridges,  and  to  torn  or 
alter  any  highways  in,  through) 
upon,  or  near  the  same  river  or 
brook,  branches,  streams,  cots  or 
canals,  as  may  any  ways  Mnder 
the  navigation  or  passage  tberam.*' 
By  sect.  12,  the  nndertsken 
are  empowered  ^  to  ask,  demand, 
reoorer  and  take,  to  and  for  their 
own  proper  use  and  behoof,  in 
respect  of  their  chaiges  and  ei- 
penoes,  for  all  goods,  wares  i&d 
merchandizes  and  commodities 
whatsoeyer,  which  shall  be  carried 
or  conyeyed  up  or  down  the  ssid 

riyer,  &c.,**  certain  tolls. 
The  II  Geo.  4,  c.  L,-*"  An  Act 

to  consolidate  and  amend  the  Acts 
relating  to  the  Sankey  Brook 
nayigation  in  the  county  of  Lsn- 
caster,  and  to  make  a  narigsble 
canal  from  the  said  nayigation  st 
Fidler^s  Ferry,  to  commonicste 
with  the  riyer  Mersey  at  Wi  Jness 
Wharf,  near  Westbank  in  the 
township  of  Widness  in  the  said 
county,"—  reciting  that,  "Where- 
as the  nayigatiim,cat  or  caBal,snd 
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Secondly,  that,  supposing  any  action  to  be  maintainable, 
it  should  have  been  brought  against  the  boatman.  The 
learned  Judge  reserved  leave  to  move  to  enter  a  nonsuit  on 
both  points,  and  directed  the  jury  that,  the  company  being 
in  possession  of  the  bridge,  were  bound  to  take  all  reason* 
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other  of  the  works  authoriced  to 
be  made  bj  the  said  recited  Acts, 
hare  been  long  since  made  and 
completed,**  —  bj  sect.  3  incor- 
porates the  proprietors  of  shares 
in  the  capital  which,  bj  s.  9,  is  to 
consbt  of  96,000/.,  divided  into 
480  shares  of  200/.  each.** 

Section  48  enacts,  **  That  the 
said  Company  of  proprietors  shall 
be  and  they  are  hereby  autho- 
rized and  empowered,  from  time 
to  time  and  at  all  times  hereafter, 
by  themselves,  their  respective 
deputies,  agents,  officers,  work- 
men, and  servants,  to  maintain 
and  support  the  said  cut  or  canal 
so  made  as  aforesaid,  under  or  by 
the  authority  of  the  said  Acts 
hereby  repealed  or  either  of  them, 
together  with  the  several  build- 
ings, erections,  locks,  quays, 
wharfs,  reservoirs,  tunnels,  cul- 
verts, weirs,  basins,  bridges,  cuts, 
feeders,  drains,  soughs,  buildings, 
engines,  and  other  works  belong- 
ing thereto,  &c.** 

Section  124  enacts,  that  all  per- 
sons shall  have  free  liberty  **  with 
boats,  barges  and  other  vessels 
to  navigate,  pass,  repass  and  use 
the  said  navigation,  cats  or  canals, 
or  any  of  them,  for  the  purpose 
of  carrying  any  goods,  wares  or 
merdiandize.** 

Section  141  enacts,  *'That  if 
any  swivel  bridge  or  draw-bridge, 
already  made  and  erected,  or 
which  shall  be  made  and  erected, 
for  the  accommodation  or  at  the 


expence  of  any  owner  or  occupier 
of  any  lands  parted  by  the  said 
navigation,  cuts  or  canals,  or  any 
of  themi  or  any  trenches,  or  pas" 
sages  for  water,  already  made  or 
to  be  made  by  virtue  of  this  Act| 
shall  at  any  time  be  opened  by 
any  person  or  persons  for  the 
passage  of  any  boat  or  other 
vessel,  all  and  every  person  or 
persons  opening  any  such  swivel 
bridge  or  draw-bridge,  for  the 
passage  of  any  boat  or  other 
vessel  shall  from  time  to  time,  so 
soon  as  such  boat  or  other  vessel 
shall  have  passed  such  bridge, 
shut  and  fasten  the  same;  and 
every  person  neglecting  so  to  do 
shall  forfeit  and  pay  for  every 
such  offence  a  sun  not  exceeding 
forty  shillings;  and  in  case  any 
such  bridge  shall  be  left  open 
longer  than  necessary  for  the 
passage  of  any  boat  or  other 
vessel  as  aforesaid,  through  the 
neglect  or  carelessness  of  any  per- 
son belonging  to  any  such  boat 
or  vessel,  then  the  master  or 
owner  of  such  boat  or  vessel  shall 
forfeit  and  pay  for  every  such 
offence  any  sum  not  exceeding 
forty  shillings;  and  if  any  person 
or  persons  shall  wilfully  open  any 
such  swivel  bridge  or  draw-bridge, 
when  no  vessel  is  to  pass  through 
the  same,  eYtrj  person  so  offend- 
ing shall  for  every  such  offence 
forfeit  and  pay  a  sum  not  exceed- 
ing five  pounds,  &c.** 
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1858.  able  precaotions  to  make  it  safe  for  persons  passing  along 
the  road  after  dark ;  and  he  asked  them  whether,  from 
want  of  reasonable  precautions  on  the  part  of  the  defend- 
ants, the  highway  was  dangerous  at  the  time  when  the 
deceased  fell  into  the  canal,  and,  if  so,  whether  the  acddeDt 
was  occasioned  by  the  improper  conduct  of  the  defendants 
in  this  respect,  or  whether  any  thing  on  the  part  of  the 
deceased  contributed  to  the  accident.  The  juiy  found,  on 
both  points,  against  the  defendants,  and  a  verdict  was 
entered  for  the  plaintiff. 

A  rule  having  been  obtained  to  enter  a  nonsuit  accord- 
ingly, and  also  to  arrest  the  judgment, 

Edward  Jame$  and  MOward  shewed  caused  (Jan.  19).— 
First,  the  declaration  allies  that  the  defendants  were 
possessed  of  the  bridge,  and  that  allegation  is  not  traversed. 
Secondly,  the  boatman  was  not  liable.  The  passage 
through  the  bridges  by  boatmen  is  r^ulated  by  11  Gea  4, 
C.I.,  ss.  124, 141  (a).  The  boatman  had  done  nothing  wrong. 
He  had  a  right  to  open  the  bridge  to  enable  his  boat  to 
pass  through;  the  boat  had  not  passed,  and  it  did  not 
appear  that  the  boatman  had  left  the  bridge  open  too  long. 
Thirdly,  the  defendants  had  no  power  under  their  Act  to 
construct  or  maintain  a  swivel  or  draw-bridge  across  a 
public  highway.  If  they  have  not  such  a  power,  and  any 
person  passing  along  the  highway  is  injured  by  reason  of 
their  bridge  being  so  constructed,  they  are  answerable.  A 
power  to  **  erect,  build,  set  up  and  make "  over,  or  in  the 
rivers,  cuts,  &c.,  ''such  and  so  many  bridges  as  and  where 
they  shall  think  requisite  and  convenient"  (28  Geo.  2, 
c.  viii.,  s.  1,)  does  not  enable  them  to  construct  swivel  or 
draw-bridges.  Nor  does  the  power  in  the  same  section, 
^to  amend,  heighten  or  alter  any  bridges,  and  to  turn  or 
alter  any  highways  in,  through,  upon  or  near  the  rivers,  cuts 

(a)  Ante,  p.  843. 
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or  canals,  as  may  in  any  ways  hinder  the  navigation  or 
passage  thereon,"  authorize  them  to  cut  through  a  highway, 
by  opening  a  draw-bridge,  at  every  hour  of  the  day.    «     gMMg 
The  25th  section,  which  provides  that,  "  if  the  undertakers  S^^  ^* 
shall  make  any  new  cuts  by  reason  whereof  any  persons 
shall  not  have  convenient  ingress  or  egress  to  or  out  of  their 
lands,  the  undertakers  shall  maintain  such  sufficient  bridges 
as  by  the  commissioners  shall  be  directed,**  relates  only  to 
cases  where  the  undertakers  cut  through  the  land  of  private 
individuals.     The  same  observation  applies  to  section  28. 
In  short  wherever  any  clause  of  the  Act  contains  words  which 
would  authorize  the  erection  of  a  swivel  bridge  to  carry  a 
way  over  the  canal,  it  will  be  found  to  apply  to  private 
ways  only.     The  1 1  Geo.  4,  c.  1.,  s.  47,  contains  provisions 
similar  to  those  of  28  Gea  2,  c.  viii.,  s.  1.     Section  48 
empowers  the  Company  to  maintain  and  support  the  canal 
and  works.     Now,  assuming  that  the  11  Geo.  4,  c  L,  s.  1, 
recognises  that  the  draw-bridge  was   properly  made  in 
pursuance  of  the  28  Gea  2,  c.  viiL,  s.  1,  it  is  shewn  that 
the  works  connected  with  it,  that  is  to  say,  the  lamps  which 
made  it  safe  have  not  been  kept  in  repair.     By  s.   98, 
the  Company  are  to  make  "  a  good  and  sufficient  bridge  or 
bridges,  arch  or  arches,  or  passage  or  passages  across  the 
canal,  and  other  works  thereby  authorized  or  intended  to  be 
made,  in  all  places  where  the  same  shall  cross  any  carriage 
road  or  horse  road  or  footway,  either  public  or  private, 
for  the  use  of  the  public  or  of  the  persons  entitled  to  use 
such  roads  or  ways  respectively,  &c.^    By  s.  99»  in  all 
places  where  the  line  of  the  works  thereby  authorized  shall 
be  made  across  any  public  carriage  road,  the  ascent,  &c., 
shall  not  be  greater  than  one  foot  in  thirty  feet;   and  a 
good  and  sufficient  fence  shall  be  made  on  each  side  of 
every  such  bridge,  which  fence  shall  not  be  less  than  four 
feet  above  the  surface  of  such  bridge. 
The  Court  (Jan.  26)  called  on 
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1858.  dUtmJ^  R.  A.  Crou  and  Malcolm  Kmr,  to  sapport  the 

^^"^      rule. — On  the  pomts  resenred,  the  plaintiff  ought  to  be 
^      *'  nonsuited.   Hret.  the  defendants  are  sued  fer  a  matter  done 

Cam  Ah  AVD  by  them  under  the  provisions  of  an  act  of  parliament,  and 
are  m  the  same  situation  as  the  trustees  of  a  turnpike  road 
or  similar  public  body,  who  are  not  liable  for  an  injury 
done  to  an  individual  by  their  works  so  long  as  they 
do  not  exceed  the  powers  conferred  by  their  Act :  T%e 
British  CoMt  Plate  Manufacturers  r.  MeredUh  (a\  Rex  ▼. 
The  Bristol  Dock  Company  (b),  Boulton  ▼.  Crowther  {c\ 
Rex  V.  The  London  Dock  Company  (d).  [Martin^  R — 
There  b  a  distinction  between  a  public  body  acting 
entirely  for  the  public  and  one  acting  partly  for  the  public 
and  partly  for  their  own  benefit.  Pollock^  C.  B. — This 
case  does  not  in  the  least  resemble  that  of  a  turnpike  trusL 
The  authority  of  the  trustees  there  is  to  take  the  tolls,  and 
dispose  of  them  in  the  way  pointed  out  by  the  Act,  L  «., 
pay  the  expence  of  the  Act,  repair  the  road,  reduce  the 
debt,  &c«  But  the  money  received  is  not  the  money  of  the 
trustees.  They  may  indeed  borrow  money  if  necessary, 
but  cannot  put  one  farthing  of  it  into  their  own  pockets. 
Whereas  the  present  Act,  28  Geo.  2,  c  viii.,  s.  12,  enacts,  that 
in  consideration  of  the  great  charges  the  undertakers  will 
be  at,  &c.,  it  shall  be  lawful  for  them  to  take  *'  to  and  for 
their  own  proper  use  and  behoof,  in  respect  of  their  charges 
and  expences  as  aforesaid,  for  all  goods,  &c.,  the  rates,  tolls, 
and  duties"  thereinafter  mentioned.  fFatson,  B.,  referred 
to  Scott  V.  The  Mayor  of  Manchester  («).]  Secondly,  the 
works  of  which  this  bridge  was  a  part  have  been  declared 
suflBcient  by  the  legislature.  The  11  Gea  4,  c  L,  s.  1, 
recites  ''that  the  navigation  cut  and  other  of  the  works 

(a)  4  T.  R.  794.  (d)  6  A.  &  £.  163. 

(b)  12  East,  429.  (e)  1  H.  &  N.  59 ;  2  H.  &  N.  204. 

(c)  2  B.  &  C.  703. 
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authoriied  to  be  made  by  the  28  Geo.  2,  c  viii.»  have  been 
long  since  made  and  completed ;"  and,  by  section  48,  the 
Company  are  authorised  and  empowered  to  maintiun  and 
snpport  the  said  cut  or  canal  so  made  as  aforesaid  under 
or  by  the  audiority  of  the  said  Act,  together  with  the 
several  buildings,  bridges  and  other  works  belonging 
thereto.  [Bollock,  C.  B. — There  are  two  answers  to  that 
afguroent  First,  if  the  bridge  was  not  suflBcient  originally 
that  statute  did  not  make  it  so.  Secondly,  although 
suflScient  100  years  since,  it  may  be  totally  insufficient 
now  in  the  altered  state  of  the  circumstances  consequent 
upon  the  increased  population  and  traffic  on  the  road.] 
The  question  is  whether  the  bridge  when  constructed, 
satisfied  the  requirements  of  the  Act;  if  so,  the  48th 
section  empowers  the  Company  to  maintain  it,  whether 
sufficient  or  not  The  bridge  being  thus  sanctioned  by 
the  legislature,  the  undertakers  of  the  works  cannot  be 
liable  for  an  accident  caused  by  its  insufficiency :  Rex  ▼• 
Pease  (ay  -  Suppose  the  legislature  had  authorized  this 
Company  to  build  a  bridge  a  certain  number  of  yards 
wide,  no  altered  state  of  circumstances  would  render 
them  liable  to  maintain  a  wider  bridge.  Thirdly,  the 
insufficiency  of  the  bridge  is  a  public  wrong — an  injury 
to  all  the  Queen's  subjects,  in  respect  of  which  no  indi- 
vidual can  maintain  an  action,  unless  he  has  sustained  a 
peculiar  damage :  Rex  v.  The  Bristol  Dock  Company  (6), 
3^  Caledonian  Railway  Company  v.  Ogilvy  (c).  Fourthly, 
at  the  time  the  accident  happened,  the  bridge  was  not 
under  the  control  of  the  defendants  but  of  the  boatman, 
who  had  altered  it  from  its  natural  position  in  order  that 
he  might  pass  with  his  boat,  so  that  the  defendants  did  not 
do  the  act  which  made  the  highway  dangerous.     Brown  v. 

(a)  4  B.  &  Ad.  30.  (ft)  12  East,  429. 

(c)  2  Macqueen,  229. 

VOL.  U. — N.  8.  K  K  K  BXCH. 
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1858.  MdlleUia)  shews  that  the  defendants  are  not  liable,  nnleas 

^T^"    ^  the  bridge  was  in  their  possession  and  under  their  control 

o.  at  the  time  of  the  accident.     It  is  consistent  with  the 

St.  Hslbns 

Cahal  and  declaration  that  the  defendants  were  possessed  of  the  bridge. 


Railwat  Co. 


not  absolutely,  but  only  for  others  to  take  possession  of  and 
use  and  have  the  control  of  from  Ume  to  time.  Lastly, 
the  declaration  is  bad  for  not  averring  that  the  bridge  was 
under  the  control  of  the  defendants:  Hancock  y.  The  York, 
Newcastle  and  Berwick  Railway  Company  {b\  Metcalfe  ▼. 
Hetherinyian  (c).  [Pollock^  C.  B. — I  haye  no  doubt  that 
without  any  great  mechanical  ingenuity  arrangements  might 
be  made  to  render  this  kind  of  bridge  safe.  I  throw  out 
this — (not  however  as  part  of  the  judgment  of  the  Court) 
— that  there  might  be  some  contrivance  of  such  a  nature, 
that  when  the  bridge  is  moved  and  consequently  danger 
created,  an  obstacle  should  immediately  come  up  which 
would  prevent  a  man  in  the  dark,  or  who  is  blind,  from 
falling  into  the  canal,  unless  indeed  he  should  choose  to 
climb  over  the  obstacle.] 

Pollock,  C.  B. — We  all  think  this  rule  ought  to  be 
discharged.  It  has  been  ui^ged  that  what  was  done  by  this 
Canal  Company  was  done  by  them  under  the  authority 
of  an  act  of  parliament  passed  many  years  ago,  and  with 
the  same  responsibility  as  attaches  to  the  trustees  of  a 
highway,  or  other  persons  acting  in  the  perfonnanoe  of 
functions  entrusted  to  them  by  statute.  I  do  not  think  thut 
argument  can  prevail  The  owners  of  this  canal  are  to  be 
looked  on  as  a  trading  Company,  who,  though  the  legisla- 
ture permits  them  to  do  the  various  acts  described  in  these 
statutes,  are  to  be  considered  as  persons  doing  them  for 
their  own  private  advantage,  and  are  therefore  personally 

(«)  5  C.  B.  5d9.  (b)  10  C.  B.  348. 

(c)  llExcfa.257. 
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reqx)D8ible  if  mischief  enraes  finun  their  not  dotng  all 
thej  ought,  or  doing  in  an  improper  manner  what  they 
are  allowed  to  da      By  the  itatotes.  the  Company  are  *. 

.      ^   .  .  ,  1        St.  Hwwis 

permitted,  m  certain  caaes,  to  make  swiyel  bridges ;  in  the     Cakal  axd 

present  instance  they  are  not  ezpressly  permitted  to  do 

so;  all  they  are  required  to  do,  when  their  canal  croasea 

a  highway,  is  to  make  a  snflktent  bridge.    Now  it  may 

yery  weQ  be  that,  80  or  100  years  ago,  when  the  popola* 

timi   and  the  commonieation  between  these  places  were 

small,  80  that  there  was  Httle  occasion  to  use  the  highway, 

a  swiyel  bridge  may  haye  been  sofflcient ;  bat  it  may  not 

be  sufficient  now;  and  the  jury  bare  so  found.    I  cannot 

help  thinking  that,  in  modem  times,  human  life  is  looked 

on  as  of  greater  yalue  than  in  olden  time.    There  were 

many  precautions  against  danger  with  which  our  ancestors 

were  satisfied,  which  do  not  accord  with  the  improved  views 

which    are   now   taken   both   by   Judges   and   jurymen 

respecting  the  preservation  of  human  life  and   health. 

Independently,  therefore,  of  any  considerations  drawn  from 

changes  in  population  or  commerce,  the  jury  here  were 

justified  in  saying, — ''whatever  juries  100  years  ago  would 

have  thought,  we  think  this  bridge  not  sufficient,  for  it  is 

such  as  may  cause  a  man  to  lose  his  life  without  any  fault 

on  his  side.*    The  defendants  are  responsible  in  this  case, 

for  there  is  no  reason  to  question  either  their  liability  or 

the  verdict  of  the  jury. 

The  present  rule  has  a  further  aspect,  viz.,  to  arrest  the 
judgment.  There  is  no  ground  for  doing  sa  The  only 
plea  is  Not  guilty,  and  the  statement  of  the  cause  of  action 
in  the  declaration  is,  in  my  judgment,  sufficient. 

Mabtin,  B. — With  respect  to  the  first  point,  vii.  that 
there  is  no  distinction  between  this  Company  and  the  trustees 
of  a  highway,  it  seems  to  me  there  is  a  most  obvious  one.     It 

K  &  K  2 
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1858.        appears  that  in  the  twenty-eighth  year  of  the  reign  of  King 

^T'"'"^      Geo.  2,  a  certain  number  of  persons  were  authorized  to  make 

„    J'  this  canal,  and  I  find  by  the  recital  of  the  11  Gea  4,  c.  I., 

St.  Helen!  *' 

Cakal  AMD    that  these  works  were  made.     The  property  in  them  was 

Kailwat  Co.  ,  .^,         »  ,  *     i        i  • 

divided  into  480  shares.  Now,  I  have  no  doubt,  that  the 
shares  in  this  canal  constitute  a  most  valuable  property,  and 
that  there  is  no  analogy  whatever  between  the  condition  of 
this  Company  and  that  of  persons  who  exclusively  and 
entirely  act  for  a  public  trust.  These  are  persons  to  whom 
the  legislature  gave  the  privilege  of  forming  and  completing 
a  most  valuable  private  property,  and  are  as  much  respon* 
sible  for  an  injury  from  works  connected  with  it  as  any 
other  owner  of  private  property  would  be. 

Then  it  was  said, — this  particular  bridge  was  made  before 
the  1 1  Gea  4,  c.  1.,  and  the  recital  of  that  Act  must  be  taken 
as  a  legislative  declaration  that  it  was  a  perfect  bridge;  but 
I  do  not  think  the  Act  supports  that  argument.  There 
is  a  recital  that  **  the  navigation  cut  or  canal,  and  other  of 
the  works  authorized  to  be  made  by  the  said  recited  Acts, 
have  long  since  been  made  and  completed" ;  but  the  legis* 
lature  does  not  say,  and  certainly  never  intended  to  say,  that 
all  the  bridges  on  this  canal  were  complete.  This  is  nothing 
more  than  a  private  Act,  in  the  recitals  of  which  the 
leg^lature  simply  adopted  what  the  company  submitted  to 
them ;  and  neither  in  words  nor  sense  passed  any  judgment 
on  the  fitness  of  this  bridge. 

It  is  perfectly  clear  what  is  the  common  law  obliga- 
tion of  persons  who  make  canals  of  this  kind.  They  may 
make  a  bridge,  but  common  sense  points  out  it  must  be  a 
proper  bridge,  and  fit  for  travelling  over;  and  I  agree  with 
the  Tjord  Chief  Baron  that,  if  we  were  now  discussing  what 
kind  of  bridge  it  ought  to  be,  I  should  say  a  bridge  suitable 
to  the  present  state  of  society.  I  have  no  doubt  that,  when 
this  bridge  was  built,  the  place  near  it  was  a  small  village ;  now 
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it  has  thousands  of  iDhabitants;  and  to  hold  that  the  same 
bridge  which  would  suflBce  formerly  will  do  so  now,  when 
the  place  has  become  a  great  manulacturing  town,  would  «• 

-  St.  IlELKNS 

be  utterly  contrary  to  reason  and  good  sense.     Courts  of    Casal  and 

1  *   1     L  1.  .1  1  Railway  Co. 

law  must  look  at  these  matters  with  reason  and  common 
sense,  and  these  tell  us  that  undertakings  of  this  sort  roust 
be  conducted  so  as  to  meet  the  exigencies  of  society.  Is 
it  fitting  then  that,  in  the  town  of  St  Helens,  there  should 
be  a  bridge  which,  when  opened,  as  it  may  be  at  any  hour 
of  the  day  or  night,  shall  leave  a  gulf  in  the  highway 
entirely  without  protection?  That  is  a  question  for  the 
jury,  and  all  persons  would  concur  that  the  only  verdict 
they  could  have  found  was  that  which  they  have  found 
Had  they  found  the  contrary,  I  should  have  dissented 
fiom  their  verdict,  and  thought  it  a  fit  one  to  set  aside. 

Next  it  is  said  the  boatman  is  responsible,  and  not  the 
defendants.  It  is  truly  alleged  in  the  declaration  that  the 
boatman  was  not  guilty  of  any  negligence ;  he  had  a  right 
to  navigate  the  canal  by  day  or  night,  and  open  this  bridge 
for  that  purpose.  Where  then  is  the  negligence  ?  Surely 
on  the  part  of  the  defendants  in  not  providing  a  sufficient 
bridge.  If  I  were  asked  what  kind  of  bridge  they  ought 
to  provide,  I  should  say  an  ordinary  stone  bridge,  such  as 
is  found  on  all  canals;  but  these  persons,  for  their  own 
profit,  will  not  incur  the  expence  of  making  one.  It  may 
well  be,  that  a  joint  action  would  have  lain  against  the 
Company  and  the  boatmen  if  they  were  guilty  of  negligence ; 
but  here  the  boatman  was  guilty  of  none,  and  the  only 
persons  to  whom  blame  attaches  are  the  Company,  for  not 
having  a  proper  bridge.  Then,  if  they  have  such  a  bridge 
as  this,  they  should  have  sufficient  lights,  or  persons  guard- 
ing it,  or  some  such  mechanical  contrivance  as  my  Lord 
Chief  Baron  has  described,  to  prevent  persons  who  lawfully 
travel  on  the  highway  firom  falling  into  the  canal. 
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Then  it  is  said  that  all  the  Queen's  subjects  are  oonoemed 

in  this  matter,  and  consequently  no  action  can  be  main- 

-    _;-  tuned  by  an  individual  who  is  injured.    The  first  part  of 

Caxal  AK9    this  is  true,  because  all  the  inhabitants  of  that  neighbour- 
Bailwat  Cow 

hood  may  have  occasion  to  use  this  road.     But  as  to  the 

second,  I  never  had  a  doubt  that  an  action  lies  where  there 

is  a  pubSc  wrongs  provided  an  individual  sustain  a  particular 

injury  from  it    If  the  deceased  had  £EJIen  into  the  canal, 

and  broken  his  1^  he  might  have  maintained  an  action ; 

and  Lord  Campbell's  Act  gives  the  widow  an  action  when 

death  is  caused  under  the   like   circumstances*    At  the 

time  thb  rule  was  moved,  I  was  under  the  impression  there 

had  been  aome  fieiult  in  the  boatman,  but,  on  examination 

of  the  facts,  I  am  satisfied  that  the  verdict  is  right. 

As  to  arresting  the  judgment,  the  dedaration  is  peifectlj 

good. 

Watson,  B. — I  am  of  die  same  opinion.  I  did  not 
hear  the  aigument  on  the  part  of  the  plaintifi^,  I  only  heard 
that  of  the  defendants.  I  think  that  the  declaration  is  good, 
and  that  the  verdict  supports  it.  The  case  is  neither  more 
nor  less  than  this:  certain  persons  are  empowered  to  make 
a  canal  through  a  district,  not  merely  for  the  benefit  of  the 
public,  but  to  expend  money  and  derive  benefit  and  profit 
fix>m  the  use  of  the  canaL  A  statute  gives  them  power  in 
the  course  of  that  undertaking  to  inteirupt  a  public  high- 
way,— a  thing  which  can  only  be  done  by  the  authority  of 
parliament, — and  to  make  a  bri(%e  which  shall  open  so  as 
to  let  boats  pass.  So  tar,  the  company  are  justified  in  what 
they  did ;  but  they  are  not  like  the  trustees  of  a  public 
highway,  who  are  allowed  to  stop  a  public  way  in  order  that 
their  own  work  may  be  of  use.  The  ground  on  which  I 
decide  the  present  case  is,  that  if  parliament  empowers 
persons  to  interfere  with  a  public  highway  they  may  do  it. 
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but  not  80  «B  to  prejudice  the  lives  and  limbe  of  people. 
For  instance,  a  gas  company  or  a  water  company  may  pat 
pipes  throogfa  streets,  but  mustnot  do  it  in  such  a  way  as  o. 

shall  prqudioe  per^ns  paaring  by;  they  may  make  trenches    Canal  and 

Railway  Co. 


in  streets,  but  are  bound  at  night  to  place  lights,  &c.,  so  as 
to  prevent  the  Queen's  subjects  being  injured.  That  is  the 
principle, — the  power  roust  be  ezeroised  reasonably,  and 
not  to  die  prejudice  of  the  pubHc;  and  that  is  also  the 
eflect  of  this  verdict  as  I  read  it,  and  I  think  any  other 
verdict  would  be  erroneous^ 

Several  objections  have  been  suggested  to  the  plaintiff's 
right  to  recover.  lust,  that  this  company  is  like  ordinary 
public  trustees^  as,  for  instance,  tampike  trustees;  but 
that  is  not  so.  Such  persons  are  empowered  to  ccdlect 
tolh^  not  for  the  benefit  of  themselves,  but  of  the  public ; 
they  are  public  officers  discharging  public  duties  for  the 
benefit  of  the  public 

The  next  objection  is,  that  this  bridge  was  declared  suffi- 
cient by  a  subsequent  statute.  The  opinion  1  have  already 
expressed  sets  that  objection  aside.  If  parliament  even  had 
said  the  bridges  were  then  sufficient,  that  would  not  absolve 
the  Company  from  using  all  due  and  proper  diligence  to 
prevent  injury  from  them.  Therefore,  if  a  bridge  is  so  con- 
structed as  to  be  opened  in  the  night,  it  ought  to  be  lighted 
and  watehed.  The  bridges  may  have  been  made  in  the 
light  place,  and  in  the  right  way ;  but  the  statute  does  not 
say  that  those  bridges  alone  are  a  sufficient  protection  to 
the  public.     This  objection  is  therefore  not  sustainable. 

Then  it  is  said  this  is  an  injury  to  an  individuri  from  a 
public  nuisance,  and  therefore  not  actionable.  It  is  quite 
dear  that  any  injury  to  a  public  r^ht  is  indictable,  and 
that  a  person  can  only  maintain  an  action  in  such  a  case 
when  he  has  sustained  individual  damage  from  it.  But 
that  is  not  this  case, — a  disturbance  of  a  public  right  is 
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authorized  by  statute,  but  the  injury  is  caused  by  the 
negligence  of  the  parties. 

^    ^.  Then  it  is  said  this  bridee  was  not  in  the  control  of  the 

St.  Helbks  ^  ° 

Canal  and    company  at  the  time  the  accident  happened.    In  whose 

Railway  Co.  _  ,  t        -n 

control  was  it  then  ?  Not  the  boatman's,  surely.  Boatmen 
haTe  a  right  to  go  through  at  all  times,  and  consequently 
have  a  right  at  all  times  either  to  open  the  gates  for  them- 
selves, or  require  the  persons  in  charge  to  open  them.  I  am 
now  looking  not  merely  to  the  pleadings,  but  to  the  justice  of 
the  case  upon  the  facts.  The  canal  and  bridge  were  in  the 
sole  control  of  the  Company;  the  boatman  was  not  the 
person  to  put  up  lights  and  guards;  if  he  had  attempted  to 
make  the  bridge  more  safe,  the  Company  could  have  brought 
an  action  against  him. 

It  is  said  that  Braton  v.  MatteU  is  a  case  in  point,  to  shew 
the  declaration  bad,  but  it  is  the  strongest  possible  case 
against  the  defendants.  In  that  case  the  defendant  was  not 
responsible  because  what  caused  the  mischief  was  not  in  his 
power  or  under  his  control ;  hfere  it  is  otherwise. 

The  declaration  is  therefore  good,  for  it  discloses  a  proper 
cause  of  action,  and  the  yerdict  is  in  accordance  with  law» 
justice,  and  the  facts  of  the  case. 

Chanmell,  B. — This  rule  asks  us  to  arrest  the  judgment, 
or  to  enter  a  nonsuit.  Having  heard  the  argument  and 
the  judgments  of  the  other  Barons,  I  think  it  ought  to  be 
dischai^ged. 

As  to  the  arrest  of  judgment,  the  case  is  distinguishable 
from  Brown  v.  Malktt  The  declaration  states  that  the 
defendants  were  incorporated  under  a  certain  statute,  which 
it  sets  out;  that  the  Company  were  possessed  of  a  canal,  &c. 
(his  Lordship  read  the  declaration).  I  am  of  opinion  that 
this  declaration  does  allege  a  sufficient  possession  of  the  canal 
and  bridge  by  the  defendants  for  the  purposes  of  the  statute. 
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and  that  the  bridge  may  be  lawfully  opened  in  such  a  way        1858. 
as  to  throw  on  them  the  duty  of  taking  the  reasonable  and      uT*^^ 
necessary  precautions  while  it  is  open.      So  iiiry  therefore,  <'• 

St.  Hblxns 

as  relates  to  arresting  the  judgment,  the  rule  must  be     Gahaland 

...  .  Railway  Ca 

dischaiged. 

Then  as  to  entering  a  nonsuit  The  case  is  brought 
before  us  on  two  points  raised  at  the  trial ;  for  there  is  no 
complaint  as  to  the  finding  of  the  jury  not  being  warranted 
by  the  eyidence.  It  is  necessary  to  look  at  the  facts.  It 
appears  that  this  canal  intersected  an  ancient  highway,  and 
there  can  be  no  doubt  the  Company  had  power  under  the 
statute  to  erect  bridges.  Whether  that  power  extends  to 
the  construction  of  a  swiyel  bridge,  to  connect  two  parts  of 
an  interrupted  highway,  may  be  open  to  some  doubt  But 
in  this  case  I  should  think  the  Company  might  do  so.  It  is 
not  pretended  there  was  any  light  on  the  line  of  the  bridge, 
or  any  watchmen;  but  if  the  Company  are  authorized  to  make 
a  swivel  bridge,  they  must  make  one  which  shall  be  safe  for 
the  public.  And  as  it  is  one  liable  to  be  opened,  I  assume 
that  they  are  bound  to  take  some  precautions  with  reference 
to  it,  and  I  accordingly  requested  the  jury  to  say  whether 
the  Company  had  taken  such  precautions,  and  whether,  in 
consequence  of  their  not  having  done  so,  the  deceased  fell 
into  the  canal  and  was  drowned.  I  cannot  say  that 
at  the  trial  the  matter  was  much  considered  by  me,  for  it 
appeared  to  me  a  question  fit  to  be  reserved  for  the 
consideration  of  the  Court  as  requiring  a  more  particular 
examination  of  the  statutes,  and  I  thought  it  the  safest 
course  to  take  the  opinion  of  the  jury  on  the  &cts,  reserving 
the  two  points.  My  mind  was  not  at  first  free  from  doubt 
respecting  them ;  but  now,  having  heard  the  arguments  of 
counsel,  and  the  observations  of  the  Lord  Chief  Baron  and 
the  other  Barons,  1  think  this  branch  of  the  rule  also 
ought  to  be  dischaiged. 
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1858.  "^^  questions  are :  First,  is  the  action  maintainable  at  all? 

Secondly,  if  so^  whether  against  the  present  defendants  or  the 


V.  boatman  ?    As  to  whether  the  action  is  maintainable  at  all, 

St.  Hklkfi 

Cahal  avd  the  first  question  is,  was  there  an  unqualified  powo*  given  to 
the  canal  company  to  construct  this  bridge  for  the  purpose 
of  connecting  the  two  ends  of  the  highway  in  any  manner 
ihey  pleased,  without  taking  any  precautions  for  the  public 
safety?  If  that  appeared  on  the  taee  of  the  statute,  there 
would  be  aome  difficulty  in  maintaining  the  action;  and 
the  case  would  be  like  that  of  Rex  ▼•  Pease,  where  power 
was  given  to  a  company  to  construct  a  nulway,  and  an  un- 
qualified liberty  to  run  engines  upon  it;  and  it  was  held 
that,  though  the  works'  of  the  company  were,  in  a  certain 
sense,  a  nuisance,  still  the  company  were  not  liable  for  injury 
resulting  from  them,  seeing  they  were  warranted  by  statute. 
But  on  the  best  consideration  I  can  give  the  statutes  before 
us,  I  think  this  Company  had  no  such  unqualified  authority; 
They  have  power  to  intersect  the  highway,  and  to  erect 
bridges.  Perhaps  there  is  no  obligation  binding  them  to 
make  fixed  bridges  in  every  ease  where  the  canal  crosses  a 
highway ;  but  if  they  have  a  right  to  make  swivel  bridges, 
there  supervenes,  on  the  statutory  right,  a  common  law 
obligation  to  accompany  such  a  bridge  with  all  necessary 
surrounding  protecdon ;  and  the  jury  have  found  that  they 
did  not  do  so. 

But  it  is  fitfther  said,  supposing  that  is  so,  and  that  the 
Company  axe  bound  to  take  same  precautions,  what  is  estab- 
lished against  them  is  a  nuisance,  and  one  of  a  public  cha- 
racter, afiecting  the  highway ;  and  that  an  action  is  not  nmin- 
tainable  by  reason  of  the  damage  having  resulted  firom  a 
wrong  of  which  the  party  injured  had  only  a  right  to  complain 
in  oonnnon  with  the  rest  of  the  public.  But  that  has  been 
sufficiently  answered  by  the  other  members  of  the  Court. 
Suppose,  instead  of  being  drowned,  the  deceased  had  faWen 
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into  the  canal  and  broken  his  leg,  aorely  he  could  have 
maintained  an  action.    Therefore  this  objection  fails. 

The  next  is,  that  the  action,  if  maintainable,  is  not  «• 

8t.  Hslsvi 

nuuntainable  against  the  Company.     We  must  take  that    Caxal  ahd 

question  with  reference  to  the  fiu:ts  and  pleadinga     It 

appears  to  me,  that  whether  the  Company  were  in  possession 

of  the  bridge  is  not  put  in  issoe  by  not  guilty  {a),    But 

without  taking  that  narrow  view,  here  was  a  bridge  con- 

structed  by  a  Company  for  the  purpose  of  assisting  their 

caoal  traffic,  and  I  think  that  on  the  evidence,  as  well  as 

on  the  pleadings^  the  defendants  were  possessed  of  this 

bridge  at  the  time  of  the  accident,  though  the  bridge 

was  turned  aside  at  that  moment  by  a  person  who  was  no 

agent  of  theirsi    And  no  action  could  be  maintained  against 

the  boatman,  for,  when  the  accident  happened,  the  boat  was 

only  coming  up,  so  that  the  proper  time  for  closing  the 

bridge  had  not  arrived. 

Therefore,  although  not  free  from  doubt  during  the 
aigument,  I  am  now  clearly  satisfied  the  plainti£f  is  entitled 
to  tnainfftin  his  actioD. 

Rule  dischaiged.  (A) 

(a)  See  Dwrford  v.  TraUQM^  of  the  azgomcot  in  this  esse  were 
12  M.  h  W.  529.  reported  bjr  W.  M.  Best,  Esq. 

(ft)  The  judgments  sad  part 
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Jan.  20. 


Richard  Shaw  and  Another  v.  Joseph  Stenton. 

X  HIS  was  a  special  case  stated  under  the  5th  section  of 
the  Common  Law  Procedure  Act,  1864,  by  an  arbitrator, 
to  whom  all  the  matters  in  dispute  in  the  action  were 
referred  by  order  of  a  Judge  made  by  consent. 

The  declaration  stated,  that  by  an  indenture  made  the 

ana  nnK  pits,  '  ■' 

&c.,  for  obtain.  Ist  NoYember,  A.D.  1844,  between  the  defendant  and  one 


By  indenture, 
the  defendant 
demised  to 
the  plaintiffs 
a  ooal  mine 
for  a  term  of 
years,  with 
liberty  to  dig 
and  sink  pits. 


mg  the  coal ; 
and 


William  Stenton,  since  deceased,  of  the  one  part,  and  George 


and  the  de- 

nanted  with  the  Shaw  of  the  Other  part,  the  defendant  and  W.  Stenton  did 
they  miffht  *  demise,  lease  &c.,  unto  G.  Shaw,  his  executors  &c,  all  that 
qdetly*live!^  mine,  vein,  bed  or  seam  of  coal  of  them  the  defendant  and 
^i^r*  ^'  Stenton  (describing  it),  together  with  free  liberty,  power 
enjoy  the  mine  and  authority  for  G.  Shaw,  his  executors  &c.,  from  time  to 
term,  without     time,  and  at  all  times  thereafter,  to  make,  dig,  open  and 

anymolesta-         ,  ^  ^  . 

tion,  intcrrup.    sink  such  pit  or  pits,  shaft  or  shafts,  &c.,  as  they  might 

tion  or  dis- 
turbance what-  think  necessary  and  requisite  for  the  obtaining  &c.,  the 

or  by  the  d™'     ^^^  mine,  bed,  vein  or  seam  of  coal  &c :  habendum,  for  the 

theli'Jiing  ^^  '^"°  ^^  twenty-five  years,  at  certain  rents  thereby  reserved. 

the  defendbm     ^^^  ^^^  defendant  and  W.  Stenton,  for  themselves,  their 

excavated 
a  quarry  of 

ironstone^  lying  G.  Shaw,  his  executors  &c.  (inter  alia),  that  G.  Shaw,  his 

under  some  ^  '' 

of  the  closes      exccutors  &c.,  ''should  and  miirht  peaceably  and  quietly 

under  which        ,,,,  Ot^  J  HJ 

the  demised  have,  hold,  occupy,  posscss  and  enjoy,  all  and  singular  the 

situate,  but  ^^^  mine,  bed,  vein  or  seam  of  coal  &c*,  for  and  during  the 

mine;  and  ^^^  ^^'^^  of  twenty-five  years  thereby  granted,  without  any 

from  the  sTrato  '®^  ®"^^>  trouble,  molestation,  interruption  or  disturbance 

of  ironstone 

into  the  demised  mine;  and  thereby  caused  quantities  of  water  to  percolate  into  the  demised 


heirs,  executors  and  administrators,  did  covenant  &c.,  with 


mine ;  and  the  defendant  also  hv  excavating  the  quarry  caused  parts  of  the  roof  of  the 
?""*J°-.       ™!  *°^  **X  reason  of  the  premises  the  demised  mine  became  flooded,  and  the  work- 
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whatever,  of,  fironiy  or  by  them  the  defendant  and  W.  Sten- 
ton,  their  heirs,  executors  &&,  or  any  of  them,  or  any  other 
person  or  persons  whomsoever  claiming  or  to  claim,  by,  *• 

from,  through,  under,  or  in  trust  for  them  or  either  of 
them.  Averments:  that  W.  Stenton  made  his  will,  and 
being  seised  of  an  undivided  moiety  of  the  reversion  of  and 
in  the  demised  mine,  devised  the  same  to  certain  trustees : 
that  W,  Stenton  afterwards  died :  that  by  an  indenture 
made  after  his  death,  G.  Shaw  assigned  to  the  plaintifis  all 
his  interest  in  the  demised  premises  for  the  residue  of  the 
term,  and  that  the  plaintifis  entered,— Breaches:  that  the 
defendants  excavated  certain  mines  of  ironstone  lying  above 
the  demised  mine,  and  made  divers  holes  through  the  mines 
of  ironstone  into  the  demised  premises,  and  thereby  caused 
laige  quantities  of  water  to  flow  into  the  demised  premises, 
by  means  of  which  the  roof  of  the  demised  mine  was  cracked 
and  injured  &c. — The  declaration  concluded  with  a  claim 
by  the  plaintiffs  of  a  writ  of  injunction  to  enjoin  the  defend- 
ant from  further  troubling,  molesting  or  disturbing  them  in 
the  manner  aforesaid  in  their  possession  and  enjoyment  of 
their  said  mine  and  premises. 

Pleas. — first:  that  the  defendant  did  not  commit  the 
breaches  alleged  in  the  declaration,  or  any  part  thereof. 
Secondly,  as  to  the  claim  for  an  injunction :  that  the  de- 
fendant doth  not,  nor  did,  continue  to  trouble,  molest,  or 
disturb  the  plaintifis  as  alleged. — ^Issues  thereon. 

The  arbitrator,  by  his  award,  found  (so  far  as  material  to 
the  present  question)  as  follows. — I  find,  that  the  defend- 
ant, after  the  making  of  the  indenture  of  assignment,  did 
excavate,  quarry,  work  and  remove  certain  mines,  beds  and 
strata  of  ironstone,  lying  within  and  under  some  of  the 
several  closes,  inclosures  or  parcels  of  land,  within  and 
under  which  the  mine,  vein,  bed  or  seam  of  coal  demised 
by  the  indenture  of  lease  of  the  1st  November,  1844,  was 
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sitoate ;  but  above  the  said  demiaed  mine,  bed,  mn  or  eeam 
of  coal,  that  is  to  say,  between  the  sorfiEioe  of  the  soil  of  the 
said  cloaes,  indomires  or  paiceb  of  hmd,  and  the  said 
demised  mine^  bed,  Tein  or  seam  of  eoal;  and  also  bcned 
and  made  certain  holes  from,  through  and  out  of  the  aaid 
mines,  beds  and  strata  of  ironstone,  down  to  and  into  the 
said  demised  mine,  bed,  tein  or  seam  of  ooal,  and  thereby 
caused  certain  quantities  of  water  to  percolate  and  flow 
down  to  and  into  the  said  demised  mine,  bed,  vein  or  seam 
of  coal,  and  to  loc^  there.  And  I  do  also  find,  that  by 
his  so  excavating  &c.,  the  said  mines  &a,  of  ironstone,  the 
defendant  caused  parts  of  the  roof  of  the  said  demised  mine 
to  be,  and  the  same  were,  crushed,  cracked,  weakened  and 
injured,  and  fell  in:  that  I  do  find,  &c.,  that  by  reason  oi 
such  excavating  &&,  by  the  defendant  of  the  said  mines 
&a,  of  ironstone,  and  the  boring  and  making  by  the  de- 
fendant of  the  said  hole%  the  said  mine  of  coal  became 
and  was  flooded,  and  the  phuntiflb  were  prevented  and 
hindered  from  working  and  winning  their  said  mine  &c., 
of  ooal,  and  from  getting  and  removing  coals  therefrom, 
and  that  the  working  and  winning  of  the  coal  in  parts 
thereof  became  and  was  rendered  impracticable.  And  I 
do  find  and  award  Ac,  that  the  holes  which  the  defendant 
bored  and  made  firom,  throng  and  out  of  the  said  mines 
&c.,  of  ironstone,  down  to  and  into  the  said  demised  mine 
&c.,  of  coal,  were  bored  by  him  for  the  purpose  of  convey* 
ing,  and  the  same  did  convey,  water  from  his  mines  of 
ironstone  into  the  coal  mines  of  the  plaintiff  demised  by 
the  said  indenture  of  lease ;  and  that  the  plaintiffs  have, 
by  the  making  of  such  holes  by  the  defendant,  sustained 
damage  to  the  extent  of  lOOL  And  I  do  find,  award  &a, 
that  the  said  excavating  &c.,  of  the  said  mines  &c.,  of  iron- 
stone so  excavated  &c.,  by  the  defendant  as  hereinbefore  is 
staled,  was  (with  the  exception  of  the  boring  by  him  of  the 
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said  holes)  done  in  a  worknianlike  manner ;  bni  thai  the 
plainli£b  haTe  thereby  (in  addition  to  the  damages  of  lOOL 
caused  to  them  by  making  of  the  said  holes)  sustained 
damages  to  the  extent  of  509L  4«.  KXi — ^The  arbitrator 
then  proceeded  to  award,  that  in  the  event  of  the  Coort 
being  of  opinion  that  the  defendant  had  a  right  to  excavate 
&c.,  the  said  mines  &a,  of  ironstone,  bat  that  he  had  no 
right  to  make  the  said  holes,  and  that  the  plaintiflb  are 
entitled  to  recover  damages  for  the  making  of  the  said 
holes :  then  I  do  award  &c,  that  the  defendant  shall  pay 
to  the  plaintifis  the  sum  of  lOO/, :  and  in  the  event  of  the 
Court  being  of  opinion  that  the  defendant  had  no  right 
either  to  excavate  &c,  the  said  mines  &c.,  of  ironstone,  or 
to  make  the  said  holes;  and  that  the  plaintifis  are  entitled 
to  recover  damages  for  such  excavating  &a,  and  also  for 
the  making  the  said  holes:   then  I  do  award  &c.,  that  the 
defendant  shall  pay  to  the  plidntiff  (in  lieu  of  the  said  sum 
of  100/.),  the  sum  of  6092.  4s.  Ili2.— The  arbitrator  then 
proceeded  to  find  that  the  defendant,  at  the  time  of  bringing 
the  action,  continued  to  disturb  the  plaintifis  as  in  the 
declaration  alleged ;  and  that  the  plaintifis  would  be  unable 
to  work  their  mine  of  coal  with  the  same  advantage  and 
profit,  if  the  defendant  should  work  the  mines  of  ironstone 
within  sixty-six  yards  of  those  parts  of  the  closes  under 
which  the  mine  of  coal  might  remain  ungotten,  as  they 
would  do  were  the  mines  of  ironstone  unworked ;  but  that 
the  mines  of  ironstone  might,  without  disadvantage  or  loss 
of  profit  to  the  plaintifis^  be  excavated  at  a  distance  of  rixty-^ 
six  yards:  and  that  if  the  Court  should  be  of  opinion  that 
the  excavating  the  mines  of  ironstone  is  a  breach  of  the 
covenant  in  the  lease  of  the  1st  November  1844,  then  that 
a  writ  of  injunction  should  issue. 

J.  Addiion,  for  the  plaintifis. — The  question  is,  whether 
a  covenant  for  quiet  enjoyment  extends  to  a  distuibance 
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1858.       ^7  ^^^  ^^  ^^  ^^®  covenantor  himself,  whether  rightful  or 
^"^'"^^      wronirfuL     The  distinction  is  well  established  between  acts 

Shaw  ^ 

».  done  by  the  covenantor  and  acts  done  by  a  stranger.     As 

regards  the  latter,  the  covenant  for  quiet  enjoyment  only 
extends  to  k^al  acts,  but  as  regards  the  former,  the  covenant 
is  against  every  act,  whether  rightful  or  wrongful.     In 
Com.  Dig.  «  Condition"  (G.  12),  it  is  said,  «  So,  if  a  condi- 
tion be  that  it  shall  be  lawful  for  the  lessee  to  enjoy ;  if  the 
lessor  enters  upon  him  wrongfully,  it  is  a  breach ;  for  the 
intent    was    that  the   lessor   should  not   interrupt  him: 
H.  1  Rol.  427  I.,  15.  R.  Cro.  Eliz.  544."     Again,  in  Com. 
Dig.  ''Covenant**  (E.  1),  as  to  what  shall  be  a  breach  of 
a  covenant  for  quiet  enjoyment  without  interruption  or 
molestation,   it  is  said,   it  shall  be   a   breach    "  If   the 
covenantor  himself  wrongfully  disturbs  him.     Otherwise, 
if  a  stranger  interrupts  wrongfully,  without  title."   AndrewM 
V.  Paradise  (a)  decided,  that  if  a  man  covenant  that  he 
will  not  interrupt  the  covenantee  in  the  enjoyment  of  a 
close;    the  erection  of  a  gate   which   intercepts  it  is  a 
breach  of  the  covenant,  although  he  had  a  right  to  erect 
it.     That  case  is  a  direct  authority  that  the  covenantor  is 
liable  for  a  disturbance,  though  the  act  done  by  him  was 
of  right.     The  distinction  between  a  covenant  against  the 
acts  of  a  particular  individual,  and  a  covenant  against  the 
acts  of  all  pensons  was  recognised  in  Nash  v.  Palmer  (b). 
There  Lord  EUefdtorough^  C.  J.,  said,  '*  The  rule  has,  I 
think,  been  correctly  stated  at  the  bar,  that  where  a  man 
covenants  to  indemnify  against  all  persons,  this  is  but  a 
covenant  to  indemnify  against  lawful  title.    And  the  reason 
is,  because,  as  it  regards  such  acts  as  may  arise  from  rightful 
claim,  a  man  may  well  be  supposed  to  covenant  against  all 
the  world ;  but  it  would  be  an  extravagant  extension  of  such 
a  covenant,  if  it  were  good  against  all  the  acts  which  the 
folly  or  malice  of  strangera  might  suggest ;   and  therefore 
(a)  8  Mod.  319.  (6)  5  M.  &  Sel.  374. 
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the  law  has  properly  restrained  it  within  its  reasonable 
import,  that  is,  to  rightful  title.    It  is,  however,  different 

where  an  individual  is  named ;  for  there  the  covenantor  is  •• 

Stbhtox. 

presumed  to  know  the  person  against  whose  acts  he  is 
content  to  covenant,  and  may  therefore  be  reasonably 
expected  to  stipulate  against  any  disturbance  from  him, 
whether  by  lawful  title  or  otherwise."  FowU,  v.  Wthh  (a) 
is  also  an  authority  that  where  the  covenant  is  against  the 
acts  of  a  person  named,  it  extends  to  all  claims  by  him 
whether  upon  lawful  title  or  otherwise. 

PhipwH  {J.  Braum  with  him),  for  the  defendant — The 
general  proposition  of  law,  as  stated  by  the  other  side,  is 
not  disputed.  A  simple  covenant  for  quiet  enjoyment 
extends  only  to  lawful  acts;  but  where  the  covenant  is 
against  the  acts  of  the  covenantor  or  third  persons  therein 
named,  it  extends  to  wrongful  as  well  as  rightful  acts. 
The  cases  on  this  subject  are  of  two  classes :  there  has  been 
either  a  wilful  act  of  expulsion,  or  an  entry  under  a  claim 
of  right  Where  the  covenantor  wilfully  enters,  it  is  of  no 
avail  that  he  does  so  as  of  right  In  Andrews  v.  Paradise  (b), 
the  covenantor  had  a  right  to  erect  the  gate  which  inter- 
rupted the  enjoyment  of  the  close.  In  Nash  v.  Palmer  (c), 
the  party  against  whose  acts  the  defendant  undertook  to 
indemnify  the  plaintiff  entered  under  colour  of  right 
Again,  in  Fowle  v.  JVelsh  (a),  the  entry  was  under  a  claim 
of  title.  Here  the  defendant  is  in  possession  of  a  quarry 
above  the  mine  which  he  demised  to  the  plaintiff,  and 
he  works  it  in  the  ordinary  mode.  [Pollack^  C.  B. — 
Suppose  a  person  demises  a  set  of  chambers  beneath  his 
own  with  a  covenant  for  quiet  enjoyment ;  and  then  does 
*some  act  of  annoyance  in  his  own,  which  renders  the  other 

(a)  1  B.  &  C.  29.  (b)  S  Mod.  319. 

(c)  5  M.  &  Sel.  374. 

VOL.  11. — N.  S.  L  L  L  EXCII. 
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1S5S.        chambers  uninhabitable,  would  not  that  be  a  breach  of  the 
'"""^'^     '      covenant  ?]     The  defendant  had  a  right  to  work  his  quarry 
».  to  the  extreme  boundary,  and  the  plaintifis  should  baye 

left  a  barrier  to  protect  themselves  from  the  water.  Hum^ 
phries  ▼.  Brogden  (a)  decided  that,  of  common  right,  the 
owner  of  the  sur&ce  is  entitled  to  support  from  the  subjacent 
strata ;  and  assuming  that  the  same  principle  implies  here, 
the  proper  remedy  is  by  an  action  on  the  case*  In  2  Wms. 
Saund  178  a,  note,  after  stating  the  general  rule,  it  is  said: 
'^  It  may  be  observed,  that  to  entitle  a  party  to  maintan  an 
action  on  a  covenant  for  quiet  enjoyment,  some  act  of  the 
defendant,  or  of  those  against  whose  acts  he  covenants, 
asserting  title,  must  be  proved ;  it  would  not  be  suflScient 
to  shew  that  the  defendant  disturbed  the  plaintiflp  by  tres- 
passing, as  for  instance  by  ^porting  on  the  land"  Uoyd 
v.  Tomhies  {b)  is  also  an  authority  that  the  act  must  be 
done  under  an  assertion  of  right  There  is  no  authority  to 
shew  that  where  there  is  no  claim  of  title,  or  assertion  of 
right,  or  interference  with  the  possession,  the  act  com- 
plained of  is  within  this  covenant  Suppose  a  demise 
of  a  house,  and  that  the  lessor  afterwards  erects  near  to 
it  chemical  works,  which  emit  so  disagreeable  an  effluvia  as 
to  annoy  the  inhabitants  of  the  house,  would  that  be  a 
breach  of  the  covenant?  It  is  not  every  possible  wrong 
which  interferes  with  the  enjoyment  that  is  a  breach  of 
this  covenant;  but  there  must  be  either  an  actual  expul- 
sion or  an  interruption  of  the  enjoyment  under  a  claim 
of  right 

Addison^  in  reply. — The  covenant  in  this  case  provides 

for  molestation,  interruption,  or  disturbance  of  any  kind ; 

and  the  arbitrator  has  found  that  in  consequence  of  the 

defendant  8  acts  the  working  of  the  plaintifis'  mine  has 

(rt)  12  Q,  B.  739.  (6)  1  T.  R.  671. 
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become  impracticable.      It  is  equally  a    breach  of  the        1858. 
covenant  whether  the  act  which  caused  the  interruption      ^^^^ 
was  done  under  a  ckim  of  rieht  or  not.  »• 

Stbmtoh. 

Pollock,  C.  B. — ^There  must  be  judgment  for  the  plain- 
tiflk  The  question  is  whether  the  covenant  for  quiet 
enjoyment  extends  to  the  facts  found  by  the  arbitrator. 
It  seems  to  me  that  it  would  require  some  distinct  authority 
to  shew  that  it  did  not  The  defendant  covenants,  not 
only  that  the  lessees  shall  peaceably  and  quietly  occupy 
the  demised  mine,  but  also  that  they  shall  do  so  without 
any  molestation,  interruption,  or  disturbance  whatever  from 
him.  Mr.  Phiptan  put  the  case  of  a  person  who,  having 
demised  a  house  and  entered  into  such  a  covenant,  did  some 
act  on  the  adjoining  land  which  caused  a  nuisance  to  the 
lessee.  It  is  not  necessary  to  say  whether  that  would  be  a 
breach  of  the  covenant :  probably  not  But  here  the  con- 
nection between  the  two  properties,  the  one  being  below 
the  other,  raises  a  different  consideration.  If  a  lessor 
demises  the  stratum  below,  and  covenants  that  he  will  do 
nothing  to  prevent  its  quiet  enjoyment,  he  is  bound  so 
to  use  the  sur&ce  as  not  to  disturb  the  lessee  in  his  occupa* 
tion.  Here,  the  arbitrator  has  found  that  the  defendant 
caused  the  plaintifis  great  disturbance  and  interniptiou  in 
the  quiet  enjoyment  of  the  subject-matter  of  the  demise. 

Martin,  6. — I  am  of  the  same  opinion.  The  defendant 
has  covenanted  that  the  plaintiffs  shall  enjoy  the  coal  mine 
without  any  molestation  or  interruption  from  him.  Then, 
the  defendant  causes  a  quantity  of  water  to  flow  into  the 
mine,  and  also  causes  the  roof  to  fall  in,  whereby  the 
working  of  the  mine  becomes  impracticable.  There  is 
no  authority  that  such  acts  are  not  a  breach  of  the  covenant 
for  quiet  enjoyment. 

L  L  L  2 
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1S5S.  Watson,  R— I  am  of  the  same  opinion.    The  action  is 

brought  on  a  coTcnant  for  quiet  enjoyment  by  which  the 
lessor  coTenants  for  his  own  acts  and  the  acts  of  those 
claiming  under  him.  It  is  clear  that  the  plaintifis  are 
entitled  to  recoyer  the  100/.,  awarded  as  damage  for  making 
the  holes.  Then,  as  to  the  509/.  4«.  10c/.  awarded  as  damage 
for  excavating  the  quarry :  the  arbitrator  finds  that,  by  his 
excavating  it,  he  caused  parts  of  the  roof  of  the  demised 
mine  to  fiill  in,  and  further  that  the  plaintifis  were  pre* 
vented  from  working  the  mine.  It  seems  to  me  that  where 
a  person  covenants  against  his  own  acts,  whether  rightful  or 
wrongful,  such  a  disturbance  of  the  occupation  of  the  mine 
is  a  molestation  and  interruption  within  the  meaning  of  the 
covenant.  Indeed,  I  cannot  conceive  any  greater.  It  is 
not  necessary  that  the  covenantor  should  commit  an  act  of 
interruption  upon  the  demised  premises ;  if  he  does  some- 
thing so  near  to  them  as  to  cause  them  partly  to /all  down, 
that  is  an  act  by  which  the  lessee  ceases  .to  have  the  quiet 
enjoymenL  On  these  short  grounds  I  am  of  opinion  that, 
upon  the  face  of  the  award,  the  plaintiflb  are  entitled  to 
recover  both  in  respect  of  making  the  holes  and  excavatiDg 
the  quarry. 

Channell,  B. — I  am  of  the  same  opinion.  The  pluntifls 
seek  to  recover  damages  by  reason  of  an  alleged  breach  of 
the  covenant  for  quiet  enjoyment.  It  is  said  that  the  acts 
done  by  the  defendant  are  not  a  breach  of  that  covenant. 
Certain  authorities  were  cited  by  Mr.  Addison  for  the 
purpose  of  shewing  that  where  there  is  a  covenant  for 
quiet  enjoyment,  as  against  the  covenantor  it  is  immaterial 
whether  the  act  done  is  rightful  or  wrongful ;  that  is,  an  act 
which,  but  for  the  covenant,  might  have  been  rightful, 
becomes  wrongful.  Mr.  Phipson  did  not  dispute  the  autho- 
rities,  but  argued  that  they  were  inapplicable  to  this  case. 
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I  am  disposed  to  think  that  there  may  be  an  act,  done 
bj  a  lessor  who  covenants  against  his  own  acts,  which  may 
produce  an  injury  of  such  a  nature  as  to  leave  the  cove- 
nantee to  his  remedy  by  action  on  the  case.  But  looking 
at  the  terms  of  this  covenant,  and  accepting  Mr.  Phipsan's 
admission  of  the  authorities,  I  am  of  opinion  that  the  facts 
found  by  the  arbitrator  bring  this  case  within  the  inter- 
pretation which  he  places  on  them.  If  the  declaration 
had  simply  chained,  not  the  modes  by  which  certain  results 
had  been  accomplished,  but  the  results  themselves,  and  they 
had  been  proved  to  have  been  the  act  of  the  defendant,  the 
case  would  have  been  clearly  within  the  covenant  against 
any  molestation  or  interruption  by  the  lessor  himself. 

Addison  then  applied  for  a  writ  of  injunction,  which  was 
granted 

Judgment  for  the  plaintifis  and 
injunction  granted. 
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SUTER  V,    BURRELL.  Jan.  15. 

Action  against  the  sheriff  of  Northumberland  for  not  In  ^  •c*'on 
arresting  under  a  ca.  sa. — Plea:  Not  guilty.  ihcriff  for  not 

^  o       ^  iiTestiiig  under 

The  cause  was  tried  before  Watson^  B.,  at  the  Northumber-  a  ca.  sa.,  in 

order  to  con- 
land  Summer  Assizes,  1857,  when  the  plaintiff's  counsel,  nect  the  sheriff 

in  order  to  connect  the  sheriff  with  the  act  of  the  bailiff,  ^^^,0  ^j,^ 

bailiff  (who  had 
had  not  been  served  with  a  subpona  dnccs  tecnm)  proved,  that  when  the  defendant  went  out  of 
office  the  warrant  was  sent  to  the  persons  who  while  the  defendant  was  sheriff  acted  as  the 
London  agents,  and  who  were  aUo  nis  attornies  on  the  record.— ^e/d;  that  notice  to  them  to 
produce  the  warrant,  after  the  defendant  had  gone  out  of  office,  was  sufficient  to  entitle  the 
plaintiff  to  give  secondary  evidence  of  its  contents. 
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Watson,  B.— I  am  of  the  same  opinion.    The  action  is 

brought  on  a  covenant  for  quiet  enjoyment  by  which  the 

<"•  lessor  covenants  for  his  own  acts  and  the  acts  of  those 

Stentok. 

claiming  under  him.  It  is  clear  that  the  plaintifls  are 
entitled  to  recover  the  100/.,  awarded  as  damage  for  making 
the  holes.  Then,  as  to  the  509/.  As,  lOd.  awarded  as  damage 
for  excavating  the  quarry :  the  arbitrator  finds  that,  by  his 
excavating  it,  he  caused  parts  of  the  roof  of  the  demised 
mine  to  fall  in,  and  further  that  the  plaintifls  were  pre- 
vented from  working  the  mine.  It  seems  to  me  that  where 
a  person  covenants  against  his  own  acts,  whether  rightful  or 
wrongful,  such  a  disturbance  of  the  occupation  of  the  mine 
is  a  molestation  and  interruption  within  the  meaning  of  the 
covenant.  Indeed,  I  cannot  conceive  any  greater.  It  is 
not  necessary  that  the  covenantor  should  commit  an  act  of 
interruption  upon  the  demised  premises ;  if  he  does  some- 
thing so  near  to  them  as  to  cause  them  partly  to /all  down, 
that  IS  an  act  by  which  the  lessee  ceases  .to  have  the  quiet 
enjoyment  On  these  short  grounds  I  am  of  opinion  that, 
upon  the  face  of  the  award,  the  plaintifls  are  entitled  to 
recover  both  in  respect  of  making  the  holes  and  excavating 
the  quarry. 

Channell,  B. — I  am  of  the  same  opinion.  The  plaintiflb 
seek  to  recover  damages  by  reason  of  an  alleged  breach  of 
the  covenant  for  quiet  enjoyment.  It  is  said  that  the  acts 
done  by  the  defendant  are  not  a  breach  of  that  covenant. 
Certain  authorities  were  cited  by  Mr.  Addison  for  the 
purpose  of  shewing  that  where  there  is  a  covenant  for 
quiet  enjoyment,  as  against  the  covenantor  it  is  immaterial 
whether  the  act  done  is  rightful  or  wrongful ;  that  is,  an  act 
which,  but  for  the  covenant,  might  have  been  rightful, 
becomes  wrongful  Mr.  Phipson  did  not  dispute  the  autho^ 
rities,  but  argued  that  they  were  inapplicable  to  this  case. 
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I  am  disposed  to  think  that  there  may  be  an  act,  done 
bj  a  lessor  who  covenants  against  his  own  acts,  which  may 
produce  an  injury  of  such  a  nature  as  to  leave  the  cove-  •• 

Stknton 

nantee  to  his  remedy  by  action  on  the  case.  But  looking 
at  the  terms  of  this  covenant,  and  accepting  Mr.  fhipton's 
admission  of  the  authorities,  I  am  of  opinion  that  the  facts 
found  by  the  arbitrator  bring  this  case  within  the  inter- 
pretation which  he  places  on  them.  If  the  declaration 
had  simply  charged,  not  the  modes  by  which  certoin  results 
had  been  accomplished,  but  the  results  themselves,  and  they 
had  been  proved  to  have  been  the  act  of  the  defendant,  the 
case  would  have  been  clearly  within  the  covenant  against 
any  molestation  or  interruption  by  the  lessor  himself. 

Addison  then  applied  for  a  writ  of  injunction,  which  was 
granted 

Judgment  for  the  plaintifis  and 
injunction  granted. 
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XxCTION  against  the  sheriff  of  Northumberland  for  not  ^  ^  B^^tion 

against  a 

arresting  under  a  ca.  sa. — Plea:  Not  guilty.  ihcriff  for  not 

The  cause  was  tried  before  Watson,  B.,  at  the  Nortbumber-  IT^!  ^  ?o  ^^ 
land  Summer  Assizes,  1867,  when  the  plaintiff's  counsel,  nect  the  sheriff 
in  order  to  connect  the  sheriff  with  the  act  of  the  bailiff,  J^ten  ^1"""' 

t>ailiff(whohad 
had  not  been  lerred  with  a  subpoBna  dnces  tecnm)  pvved,  that  when  the  defendant  went  out  of 
office  the  warrant  waa  sent  to  the  persons  who  while  the  defendant  was  sheriff  acted  as  the 
London  asents,  and  who  were  also  his  attornies  on  Uie  record.— ^eU,  that  notice  to  them  to 
prodoee  toe  warrant,  after  the  defendant  had  gone  out  of  office,  was  sufficient  to  entitle  the 
plaintiff  to  give  secondary  evidence  of  its  contents. 
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called  for  the  production  of  the  warrant,  in  pursuance  of  a 
notice  for  thai  purpose.  The  warrant  not  being  produced, 
9'  the  pIainti£E's  counsel  called  the  bailiff,  who  proved  that 

when  the  defendant  went  out  of  office  be  sent  the 
warrant  to  Messrs.  Gray  &  Armstrong,  who  acted  as  the 
London  agents  whilst  the  defendant  was  sheriff,  and  who 
were  also  his  attornies  on  the  record.  It  was  admitted  that 
a  notice  to  the  defendant  to  produce  the  warrant  had  been 
served  on  Messrs.  Gray  &  Armstrong. 

The  defendant's  counsel  objected  that  the  notice  to  pro* 
duce  the  warrant  was  not  sufficient  to  entitle  the  plaintiff  to 
give  secondary  evidence  of  its  contents ;  but  that  the  bailiff 
ought  to  have  been  served  with  a  subpoena  duces  tecum  to 
produce  it.  The  learned  Judge  reserved  the  point,  and  a 
verdict  was  found  for  the  plaintiff. 

Mamstyt  in  the  following  term,  obtained  a  rule  nisi  to  enter 
a  nonsuit,  pursuant  to  the  leave  reserved,  against  which 

Edward  James  and  Brett  now  shewed  cause. — The 
notice  to  produce  the  warrant  was  sufficient  to  entitle  the 
plaintiff  to  give  secondary  evidence  of  its  contents.  By 
the  3  &  4  Wm.  4,  c.  42,  s.  20,  the  sheriff  of  each  county  is 
bound  to  appoint  a  deputy  in  London  for  the  receipt  of 
writs,  granting  warrants  thereon,  making  returns  thereto, 
&c.  Therefore  Messrs.  Gray  &  Armstrong  were  in  the 
same  situation  as  the  under-sheriff,  for  those  purposes.  In 
Taplin  v.  Atty{a)y  the  sheriff's  warrant  to  levy  execution 
had,  after  the  levy,  been  returned  by  the  bailiff  to  the  nndeiv 
sheriff,  while  the  sheriff  was  yet  in  office ;  and  the  bailiff, 
upon  being  called  as  a  witness,  did  not  produce  it :  it  was 
held  that  proof  of  notice  to  the  sheriff's  attorney  to 
produce  it  was  sufficient  to  entitle  the  party  to  give  parol 
evidence  of  its  contents.     That  is  a  distinct  authority  that 

(a)  3  Bing.  164. 


/ 


• 
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notice  to  the  deputy,  whilst  the  sheriff  is  in  office*  is  suffi- 
cient ;  and  it  makes  no  difference  that  the  notice  was  given 
after  the  year  of  office  expired.  The  defendant  cannot 
refuse  to  produce  the  warrant  because  he  held  it  in  another 
capacity.  The  plaintiff  has  used  all  reasonable  efforts  to 
procure  the  primary  evidence.  The  warrant  was  traced  into 
the  possession  of  the  London  agents  of  the  sheriff,  and 
notice  was  given  to  produce  it  That  was  sufficient  to  lay 
the  foundation  for  secondary  evidence,  if  the  Judge  was 
satisBed  that  the  document  was  in  the  possession  or  power 
of  the  party  required  to  produce  it:  Cole  on  Ejectment, 
p.  167.  Moreover,  Messrs.  Gray  &  Armstrong  are  the 
attomies,  on  the  record,  for  the  defendant. 

Liddeli,  in  support  of  the  rule — The  notice  was  not 
sufficient  to  lay  the  foundation  for  secondary  evidence. 
The  bailiff  should  have  been  served  with  a  subpoena 
duces  tecum  to  produce  the  warrant  Messrs.  Gray  & 
Armstrong  filled  two  characters:  they  were  the  London 
sgents  of  the  under-sheriff,  and  the  attomies  for  the 
defendant  The  notice  was  given  after  the  defendant 
went  out  of  office,  and  therefore  the  case  comes  within 
the  mischief  pointed  out  by  Best^  C.  J.,  in  delivering 
the  judgment  of  the  Court  in  Taplin  ▼.  Atty  (a),  who 
says : — **  No  notice  was  given  to  the  under-sheriff  to 
produce  the  warrant,  and  if  it  had  been  placed  in  his 
hands  after  the  sheriff  had  gone  out  of  office  our  judgment 
might  have  been  different,  for  it  would  be  inconvenient, 
when  the  sheriff  is  no  longer  in  office,  to  compel  him 
to  send  perhaps  across  the  whole  county  to  apprise  the 
under-sheriff  of  such  a  notice  ;  but  as  he  was  still  in  office, 
and  as  the  under-sheriff  is  in  law  identified  with  him,  we 
think  that  notice  to  the  sheriff  is  equivalent  to  notice  to 
the  under-sheriff.**     Gibbon  v.  Coggon(b)  is   an  authority 

(a)  3  Bing.  164.  (ft)  2  Camp.  180. 
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1858.        ^^^^  Messrs.  Gray  &  Armstrong  were  not  the  agents  of  the 
^"^^"^^      defendant  for  the  purpose  of  receiving  this  notice. 


9. 
BUBKELL. 


Pollock,  C.  B.— We(a)  are  all  of  opinion  that  the  rule 
must  be  dischaiged. 

Uule  discharged. 

(a)  PMHik,  C.  B.,  Martin,  B.,  Watson,  B.,  and  ChanneO,  B. 


Jan.  20  &  29.  WHITEHEAD  V.  PaRKS. 

By  letse,  dated    X  HE  first  count  of  the  declaration  stated,  that  the  plaintiff 

1827   D 

demised  to  w.  was  possessed  of  certain  land  with  bleaching- works  thereon, 

house  and  and  bj  reasou  thereof  was  entitled  to  the  flow  and  use  of 

of  land!  °*^  certain  streams  and  springs  coming  and  flowing  to  and 

Idufrc'amfof  ^""ng  ««d  springing  in  and  on  the  land  of  the  plaintifi; 

mf  ht  be*'  *^^  ^^  certain  water  flowing  therefrom  into  lodges  or  reaer- 

found  in  four  y^jj^g  Qf  jhe  plaintiff,  in  and  upon  the  said  land,  for  the 

closes  called  necessary  use  of  the  said  bleachins-works. — Breach :  that 

the  Clough,  •' 

theMoorin  the   defendant  wrongfully  diverted   and   withdrew   great 

Brow,  and  portions  of  the  first  mentioned  water  from  the  said  land, 

excepting  *'  lodges  and  reservoirs ;  and  wrongfully  impeded,  obstructed 

demiM  dl  *"^  whoUy  prevented  the  flow  of  the  said  water  so  as  afore* 

timber  and 

other  treei,  &c.,  mines  and  minerals,  &c.,  stone,  gravel,  sand  and  cla?,  &c.,  and  all  streams 
of  water,  except  those  above  granted,  then  being  or  thereafter  to  be  found  in  or  opon  the 
premises  demised,  with  power  for  D.  his  heirs  and  assigns,  and  his  and  their  servants  and 
workmen,  from  time  to  time,  to  enter  upon  the  premises,  and  to  crop,  fall,  search  for  and  make 
marketable  all  or  any  of  the  before  mentioned  articles ;  to  make  any  clay  into  bricks  or  tile 
on  the  premises  &c. ;  and  to  divert  or  alter  the  coarse  of  any  river,  brook,  spring,  or  water.** — 
There  was  a  plan  annexed  to  the  lease  shewing  a  stream  of  water  on  the  north  side  of  the 
demised  premises  and  flowing  through  their  whole  extent  from  west  to  east  The  Clough, 
the  Moorin  Clough,  the  Brow,  and  the  Marleds,  were  situate  on  the  banks  of  this  stream. 
There  was  no  other  stream  on  the  surface,  but  certain  wells  were  in  exbtence  in  those  doses, 
and  others  were  subsequently  found. 

Held,  that  the  wells  and  all  water  in  the  Clough,  the  Moorin  Clough,  the  Brow,  and  the 
Marleds  passed  by  the  grant  in  question  to  W.,  and  that  neither  D.  nor  bis  lessees  could 
work  the  mines  so  as  to  cut  off  the  springs  in  the  closes  in  question. 
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siud  coming  and  flowing  to  the  land,  lodges  and  reservoirs 
of  the  plaintiff  (alleging  special  damage)  (a). 

Pleas  (inter  alia). — First :  Not  guilty.  Secondly :  Not 
possessed.  Thirdly:*  that  the  plaintiff  was  not,  by  reason 
of  his  alleged  possession  of  the  land  and  bleaching-works 
thereon,  entitled  to  the  flow  and  use  of  the  said  streams 
and  springs. 

The  cause  came  on  for  trial  before  Willes^  J.,  at  the 
Liverpool  Spring  Assizes,  1856,  when  it  was  referred  to  an 
arbitrator,  who  stated  a  case  for  the  opinion  of  this  Court, 
(in  substance)  as  follows. — 

The  action  was  brought  for  the  alleged  abstraction  of  the 
water  of  certain  springs,  numbered  respectively  !»  2,  3, 4, 
5,  6,  7,  on  a  plan ;  whereby  the  same  was  prevented  from 
flowing  into  certain  lodges  and  reservoirs  of  the  plaintiff 
respectively  situate  in  certain  closes  of  the  plaintiff,  called 
«  The  Marieds,**  «  The  Moorin  Clough,"  «  The  Brow,"  and 
«The  Clough." 

Before  and  at  the  time  of  the  commencement  of  the 
action,  the  plaintiff  was  possessed  of  certain  land  and  bleach- 
works,  and  he  held  and  now  holds  the  same  under  a  lease  {b) 


(a)  There  waa  a  second  count 
for  injurj  to  the  plain tifPs  rever- 
sionajry  interest,  stating  that  the 
land  and  bleaching-works  were  in 
possession  of  his  tenants. 

(ft)  The  material  parts  of  this 
lease  (which  was  to  form  part  of 
the  case)  are  as  follows : — ^  This 
indenture  made  the  7th  of  April, 
1827,  between  The  Right  Honor- 
able Edward  Earl  of  Derby  of 
the  one  part,  and  Samuel  Wood- 
cock, of  &C.,  of  the  other  part : 
Witnesseth  that  the  said  Earl 
in  consideration  of  the  sum  of 
3,150f.  by  the  said  S.  Woodcock 
to  the    said    Earl    paid  at  the 


delivery  hereof,  &c.,  doth  demise, 
and  to  farm  let,  unto  the  said 
S.  Woodcock,  his  heirs  and  as- 
signs :  All  that  tenement  con- 
sisting of  a  dwelling-house,  &c., 
and  the  following  closes  of  land, 
called  Round  Meadow,  Rye  Field, 
Marled  Earth,  Lowest  Field, 
Middle  Field,  Crofl,  The  Croft 
with  a  garden  over  the  brook. 
Long  Meadow,  Back  Meadow, 
Clough,  Brow,  Moorin  Clough, 
Old  Close,  The  Hey,  PoUett  Close, 
Middle  Hey,  Highest  Field,  and 
The  Marleds ;  containing  in  the 
whole  fifty -one  acres,  &c.,  situate 
in  Elton,  &c.    And  also  the  said 
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Whitehbad 

9, 

Parks. 


thereof  for  three  lives,  made  the  7th  April,  1827,  between 
the  Earl  of  Derby  of  the  one  part,  and  one  Samuel  Wood- 
cock of  the  other  part ;  and  which  said  lease  became  vested 
in  the  plaintiff,  by  virtue  of  an  assignment  thereof,  dated 
the  6th  May,  1844* 

The  defendant  was,  and  still  is,  the  tenant  of  the  Earl  of 
Derby  of  certain  mines  of  coal  under  the  said  land  and 
bleach-works  of  the  plaintiff.    His  lease  bears  date  in  1829. 

From  a  period  prior  to  the  year  ]  800,  up  to  and  at  the 
time  of  granting  the  lease  of  the  7th  April,  1827,  the  pre- 
mises now  held  by  the  plaintiff  thereunder  were  occupied 
and  used  as  bleach-works.  At  the  date  of  the  lease  a  stream 
of  water,  called  Elton  Brook,  flowed  through  the  premises 
on  the  north  side  thereof.  There  were  also  at  that  time 
three  lodges  or  reservoirs  of  water  on  the  premises.  One 
in  the  Marleds,  called  the  Top  Lodge,  which  was  supplied 


Earl  doth  grant  unto  the  said 
S.  Woodcock,  his  heirs  and  as- 
signs, all  streams  of  water  that 
may  he  found  in  the  closes  o/kmdf 
called  the  doughy  the  Moarin 
doughy  the  JBrowy  and  the  Mar' 
leds,  Except  out  of  this  demise^ 
all  timber  and  other  trees, 
plants,  woods,  underwoods,  mines, 
minerals,  metals,  delfs  and  quar- 
ries, and  all  stone,  grayel,  sand 
and  clay,  and  all  marl ;  and  all 
ways  and  roads  for  the  con- 
venience of  the  said  Earl,  his 
heirs  or  assigns,  or  his  tenants 
in  Elton  aforesaid,  through  the 
demised  premises,  for  such  pur- 
poses as  the  said  Earl,  his  heirs 
or  assigns,  may  require;  and  all 
streams  of  loater  except  those  above 
granted^  now  being  or  hereafter  to 
he  found  in  or  upon  the  premises 
demised;  with  power  for  the  said 
Earl,  his  heirs  or  assigns,  and  his 


and  their  servants  and  workmen, 
from  time  to  time  to  enter  upon 
the  premises  with  or  without 
horses  and  carriages,  and  to  crop, 
fall,  search  for  and  make  market- 
able all  or  any  of  the  before 
mentioned  articles;  to  make  any 
clays  into  bricks  or  tile  on  the 
premises ;  to  stack,  bark  and  burn 
wood  for  charcoal ;  and  to  carry 
away  and  remove  the  same  at 
pleasure;  and  to  divert  or  alter 
the  course  of  any  river^  hrook^ 
springs  or  water.  And  also  ex- 
cept all  rights  of  free  warren, 
&c.** — There  was  a  plan  annexed 
to  the  lease  shewing  a  stream 
of  water  on  the  north  side  of  the 
demised  premises,  and  flowing 
through  their  whole  extent  from 
west  to  east.  The  Clough,  the 
Moorin  Clough,  the  Brow,  and 
the  Marleds,  were  situated  on 
the  banks  of  thi^  stream. 
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with  water  from  the  said  brook,  and  which  occupied  part 
of  the  site  of,  but  was  smaller  than,  another  lodge  in  the 
Marled&  A  second  lodge  was  situate  in  the  Moorin  Clough, 
which  was  called  The  Middle  or  Cat^tail  Lodge.  There 
was  a  third  lodge  situate  in  the  Brow,  called  the  Spring- 
water  Lodge,  and  which  occupied  the  northerly  part  of  the 
site  of  the  Lower  Lodge. 

(The  case  then  proceeded  to  describe  the  mode  in  which, 
up  to  the  time  of  granting  the  lease,  the  business  of  bleach- 
ing was  carried  on  by  means  of  the  water  on  the  premises.) 

Before  and  at  the  time  of  granting  the  lease  of  the  7th 
April,  1827,  a  supply  of  clear  water  for  the  purposes  of 
bleaching  was  obtained  from  the  springs,  numbered  respect- 
ively 1,  2,  3,  4,  &  Spring  Na  1  rose  in  the  Marleds,  a 
little  to  the  east  of  the  Top  Lodge.  It  was  a  natural 
spring,  and  had  existed  from  before  the  time  of  living 
memory.  It  was  embanked  round  to  a  height  of  about 
three  feet,  partly  by  a  natural,  and  partly  by  an  artificial 
embankment,  and  the  overflow  therefrom  was  conveyed 
by  a  trough,  laid  in  an  artificial  channel,  into  a  wash-pit, 
within  which  the  spring  No.  2  was  found,  and  from  whence 
it  overflowed  into  the  Brook. 

Spring  No.  2  was  found  in  the  wash-pit  above  mentioned, 
by  boring,  about  fifty  years  ago. 

Spring  Na  3  {a)  was  a  natural  spring,  and  was  bricked 
round  so  as  to  form  a  welL  It  had  been  in  existence 
in  that  state  for  upwards  of  thirty  years.  It  was  a  copious 
spring,  and  the  overflow  from  it  was  carried  through  a 
covered  drain  into  the  covered  part  of  the  drain  which 
conveyed  the  clean  water  from  No.  1  and  2,  as  above 

(a)   The  corresponding  num-      either    in    the    *'  Marleds,**    the 
bers  on  the  plan  shewed  that  this      ^  Moorin  Clough,**  the  ^  Brow, 
and  the  following  springs  arose      or  the  ^*  Clough. 


,     me  "  Druw," 
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described ;  and  it  also  flowed  along  the  said  drain  partly 
under  cover. 

Spring  No.  4  was  also  a  natural  spring  which  had  been 
in  existence  for  thirty  or  forty  years.  There  was  a  wash- 
pit,  which  was  not  flagged  at  the  sides  but  was  partly 
flagged  at  the  bottom,  and  this  spring  rose  in  the  bottom 
of  that  pit 

Spring  No.  5  was  also  a  natural  spring,  which  had  been 
in  existence  for  upwards  of  thirty  years.  It  arose  in  the 
bottom  of  a  wash-pit 

All  the  waste  water  from  the  several  springs  and  lodges 
flowed  into  the  brook. 

(The  case  then  stated  that  certain  alterations  were  made 
by  the  plaintiff  in  the  lodges  in  the  years  1834  and  1839, 
and  that  in  order  that  the  waste  water  of  the  brook  might 
not  flow  into  the  ^  Top  Lodge,"  which  was  converted  into 
a  lodge  for  clean  water,  the  brook  course  was  diverted.) 

Spring  No.  6  was  found  by  boring  about  sixteen  years 
ago.  It  was  close  to  the  old  brook  course,  and  an  iron  pipe 
was  put  into  the  bore-hole  into  which  the  water  of  the 
spring  rose,  and  over  which  it  flowed  into  the  old  brook 
course,  and  along  the  said  course  into  the  Lower  Lodge. 

Spring  No.  7  was  also  found,  by  boring,  in  the  year 
1849;  and  the  overflow  from  that  spring  was  conveyed 
in  an  open  channel  down  the  bank  of  the  Lower  Lodge 
into  that  lodge. 

The  whole  of  the  said  springs  were  of  good  quality  for 
the  purposes  of  bleaching,  and,  until  the  said  springs  failed 
as  hereinafter  mentioned,  the  supply  afforded  by  Na  1, 2, 3, 
4,  5,  even  without  that  from  No.  6  and  7,  had  always  been 
suflScient  for  the  business  carried  on  upon  the  premises. 

In  the  year  1849  one  R.  Robinson  commenced  sinking  a 
shaft  for  the  purpose  of  working  the  coal  mines  under  the 
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plaintiff's  preiDuee.  After  bis  death  in  1850,  the  sinking  1S58. 
of  the  shaft  (which  is  138  yards  deep)  was  completed  by  w^"'"^^^,, 
the  defendant  The  defendant  set  the  encrine  to  work  at  _  «^* 
the  engine-pit  in  August  1850,  and  continued  to  work 
the  coal  mines  up  to  the  present  time.  All  the  water  is 
pumped  from  the  mine  at  the  engine-pit,  and  the  water  so 
pumped  is  delivered  on  to  the  land  of  the  plaintiff  by 
means  of  a  tunnel,  at  a  point  two  feet  eleven  inches  above 
the  flow  of  the  bleach-works.  The  water  so  delivered  is 
strongly  impregnated  with  iron.  About  the  end  of  the  year 
1850,  or  early  in  1851,  the  water  of  springs  No.  2,  3,  6,  7, 
disappeared ;  and  with  the  exception  of  a  small  and  variable 
flow  of  water  into  No.  3,  the  several  springs  have  been  dry 
ever  since.  Some  time  in  the  year  1852,  it  was  discovered 
that  the  water  of  Springs  No.  4,  5,  had  also  disappeared, 
and  these  springs  respectively  have  been  dry  ever  since, 
and  the  water  has  failed  in  the  Lower  Lodge. 

The  arbitrator  found  that  the  defendant,  by  sinking  the 
shaft  and  working  the  coal  mine  as  above  stated,  did  divert 
and  withdraw .  the  water  of  and  from  the  said  springs 
numbered  respectively  2,  3,  4,  5,  6,  7,  and  did  thereby 
prevent  the  water  of  the  said  springs  respectively  from 
coming  and  flowing  to  the  said  Lower  Lodge  in  the  manner 
hereinbefore  described,  and  caused  the  water  in  the  said 
lodge  to  fail  as  before  stated. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
upon  the  facts  above  stated,  the  plaintiff  is  in  law  entitled 
to  maintain  this  action. 

Monk  (Manisty  with  htm),  for  the  plaintiff. — It  is  found 
as  a  fact  that  at  the  time  the  lease  of  the  7th  April,  1827, 
was  granted,  these  springs  were  on  the  demised  premises 
and  had  been  for  more  than  twenty  years  used  for  bleaching 
purposes.     The  plaintiff  claims  them  under  that  lease  :  the 
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defendantfl  justify  the  abstraction  of  the  water  under  a 
demise  to  them  of  coal  mines,  by  the  same  lessor,  in  1829. 
It  is  necessary,  therefore,  to  see  what  right  to  water  was 
granted  by  the  lease  of  the  7th  April,  1827,  in  order  to 
ascertain  what  was  left  in  the  lessor.  That  lease  granted 
''all  streams  of  water  that  may  be  found"  in  the  four 
closes  of  land  therein  named.  That  means  all  the  streams 
which  may  be  found  during  the  subsistence  of  the  lease. 
The  language  of  the  reservation,  if  doubtful,  must  be  con- 
strued against  the  lessor.  The  lease  would  have  passed  all 
the  then  existing  water  without  express  words  for  that 
purpose.  A  demise  of  land  for  a  term  of  years  includes 
everything  which  is  necessary  for  its  enjoyment  The 
right  to  water  is  limited  to  that  found  in  the  four  closes; 
and  but  for  the  exception  the  whole  of  the  water  would  have 
passed.  The  intention  was  to  grant  the  water  of  those 
closes  for  bleaching  purposes,  and  to  reserve  to  the  lessor 
the  water  in  the  other  closes.  It  is  true  that  the  lease 
contains  a  power  for  the  lessor  ''to  divert  or  alter  the 
course  of  any  river,  brook,  spring,  or  water ;"  but  if  that 
power  be  construed  literally  it  is  void  as  repugnant  to  the 
grant.  If  the  lessor  has  power  to  divert  the  water  in  any 
manner  he  pleases,  he  may  remove  it  altogether,  or  return 
it  in  a  condition  unfit  for  any  use.  The  diversion  must 
be  such  as  to  leave  the  subject-matter  of  the  grant  capable 
of  enjoyment :  Harris  v.  Ryding  (a).  The  case  finds  that 
the  water  was  abstracted  by  the  defendants,  and  returned 
in  a  state  unfit  for  the  purposes  of  bleaching;  therefore, 
even  if  the  power  of  diverting  is  not  confined  to  the 
excepted  streams,  it  does  not  justify  the  abstraction.— 
Then,  as  to  springs  No.  6  and  7 :  assuming  that  the  words 
in  the  lease,  "all  streams  that  may  be  found,"  do  not 
extend  to  streams  not  in  existence  at  the  time  the  lease  was 

(e)  5  M.  &  W.  GO. 
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granted,  nevertheless,  without  those  words,  the  plaintiff  is 
entitled  to  all  the  water  which  comes  to  the  surface  of  the 
four  closes  during  the  term,  either  by  the  operation  of  nature 
or  the  act  of  man :  it  is  the  same  as  if  there  had  only  been 
an  exception  of  the  water  in  certain  specified  closes. 

T,  Jones  (with  whom  were  Knowks  and  Athertan)^  for 
the  defendant. — ^The  first  point  is,  whether,  by  virtue  of 
the  lease  of  1827,  the  plaintiff  is  entitled  to  the  waters 
of  the  springs  in  the  closes  in  question  against  the  Earl 
of  Derby,  under  whom  the  defendant  claims.     At  the  time 
of  the  granting  of  the  lease  some  of  the  springs  in  question 
were  known  and  used  as  springs.     Others  have  since  been 
discovered.     There  were  also  the  brook  and  the  lodges. 
The  lease  does  not  in  terms  grant  the  springs.     There  was 
a  stream  at  the  time  of  the  lease  to  satisfy  the  words  of  the 
demise.    The  grant  of  ^  all  streams  that  may  be  found**  is  a 
grant  of  the  superficial  streams,  and  may  include  all  streams 
that  might  thereafter  be  formed  and  made  to  flow  into  the 
brook.     But  the  defendant  has  not  diverted  any  stream 
firom  the  surface.     The  lease  expressly  reserves  mines  and 
all  streams  of  water,  except  those  above  mentioned  and 
specifically  granted,   with   power   to   the  lessor  and  his 
assigns  to  enter  upon  the  premises  and  get  the  minerals  and 
to  divert  any  spring.     The  lessee  therefore  took  the  lease 
subject  to  the  risk  of  boring  the  springs  by  mining  opera- 
tions.   That  is  the  true  construction  of  this  lease.    Were  it 
otherwise,  the  interpretation  would  be  contrary  to  the  express 
words  of  the   reservation.     The  plaintiff  is  in  the  same 
position  as  any  other  persons  having  water  rights  which 
are  or  may  be  affected  by  subterraneous  operations.     The 
rights   of  such    persons   were  defined    in    Chasemore    v. 
Richards{a).  {Martin^  B.,  referred  to  Northam  v.  Hurley  (A).] 
(a)  AiUey  p.  168.  (ft)  1  E.  &  B.  665. 
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9. 
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1858.  It  is  unreasonable  to  suppose  that  Liord  Derby  intended  to 
Whitihsaj)  ^^clude  himself  from  mining  under  these  premises,  as 
practically  he  has  if  the  plaintiff's  contention  is  well 
founded.  Harris  v.  Ryding{a)  has  no  application,  because 
it  is  not  found  that  the  mines  were  not  worked  in  a 
reasonable  manner. 

Pollock,  C.  B. — In  fhe  case  of  Nartham  ▼•  Hurley  (b) 
it  was  settled  that,  where  rights  to  water  are  created  under 
a  deedj  the  Court  cannot  take  into  consideration  what  are 
the  rights  which  the  parties  would  have  bad  as  riparian 
proprietors  or  otherwise;   but  the  nature  and  extent  of 
their  Interest  must  be  regulated  wholly  by  the  deed.     Here 
the  defendant  is  in  the  same  position  as  Lord  Derby,  and, 
as  his  lessee,  could  not  derogate  from  that  which  he  had 
granted.     It  appears  to  me  that  if  Lord  Derby  intended  to 
reserve  that  which  is  claimed,  he  should  have  done  so  by 
expressions  shewing  that  he  intended  to  interfere   with 
the  springs  under  the  closes  in  question.     The  defendant, 
however,  says  that  Lord  Derby,  having  granted  a  certain 
farm  **  and  all  streams  of  water  that  may  be  found  **  in  four 
closes  part  thereof,  **  except  out  of  this  demise  all  mines, 
minerals,  &c.,  and  all  streams  of  water,  except  those  above 
granted,  now  being  or  hereafter  to  be  found  in  or  upon  the 
premises,"  with  power  ''  to  divert  or  alter  the  course  of  any 
river,  brook,  spring,  or  water,"  must  be  understood  to  have 
reserved  a  power  of  working  the  mines  reserved,  notwith- 
standing the   streams  should  be  interfered  with  by  the 
mining  operations ;  and  that  for  such  interference  he  and 
his  tenants  should  not  be  responsible.     If  we  could  collect 
that,  with  the  reservation  of  the  mines,   he  reserved  all 
that  was  necessary  or  convenient  for  working  the  mines, 
we  might  so  construe  the  deed.     But,  here,  the  terms  of 
(a)  5  M.  &  W.  60.  (ft)  1  E.  &  B.  665. 
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the  deed  are  plain,  and  Lord  Derby  could  have  bad  no  1353. 
right,  after  having  granted  the  springs  in  question  to  Wood- 
cock and  bis  assigns,  to  take  away  such  springs  in  order  ^  v. 
that  his  mines  might  be  effectually  worked.  The  arbitrator 
has  found  that  the  defendant  has  taken  water  which  was 
within  the  range  of  the  premises  demised,  and  within  which 
all  springs  were  granted.  The  plaintiff  therefore  is  entitled 
to  our  judgment. 

Mabtim,  B. — I  am  of  the  same  opinion.     Lord  Derby 

granted  to  Woodcock  all  the  water  which  might  be  found 

on  the  closes  in  question.     Lord  Derby  cannot  derogate 

from  his  grant,  and  the  defendant,  his  lessee,  is  in  the  same 

position.     Northam  v.  Hurley  (a)  decided  for  the  first  time 

what  appears  to  me  to  be  clear,  viz.,  that  if,  upon  a  question 

of  water  rights,  there  is  an  agreement  by  deed,  such  deed 

will  regulate  the  rights  of  the  parties.     Now,  at  the  time  of 

the  execution  of  this  lease,  there  was  only  one  stream  in 

the  four  closes  to  which  I  am  about  to  refer.     There  were 

several  places  where  water  collected,  but  only  one  stream  in 

the  ordinary  acceptation  of  the  term.     The  Earl  demises 

to  Woodcock  about  fifteen  closes  of  land  with  ^^  all  streams 

of  water  that  may  be  found  in  the  closes  of  land  called  the 

Clougb,  the  Moorin  Clough,  the  Brow  and  the  Marleds.'' 

Looking  at  the  surrounding  circumstances,  I  should  say 

that  the  words  do  not  refer  to  surface  streams,  because 

there  were  none  except  Elton  Brook  on  the  property.  **AU 

streams"  means  **all  water  in  the  closes  in  question.'*     The 

demise  is  really  a  demise  of  the  springs.     The  water  to 

which  Woodcock  was   to  be   entitled   was  of    the   same 

character  as  that  to  which  Lord  Derby  was  to  be  entitled  in 

other  parts  of  the  premises  in  which  be  reserves  to  himself 

*'  all  streams  of  water  except  those  above  granted,   now 

(a)  1  £.  &  B.  G65. 
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being  or  hereafter  to  be  found  in  or  upon  the  premiaes 
demised/*  with  *' power  to  divert  or  alter  the  coane  of 
any  river,  brook,  spring,  or  water.**  Spring  water  is,  I 
believe,  essential  for  bleach-works.  It  is  not  material  to 
inquire  whether  Lord  Derby  and  his  lessees  may  or  may 
not  be  able  to  get  the  coal  under  the  land.  However 
that  may  be,  he  cannot  derogate  from  his  own  grant  to 
enable  him  to  do  so. 

Channbll,  B. — The  whole  question  turns  upon  the 
lease  of  1827.  The  defendant  has  no  greater  rights  than 
Lord  Derby  had.  I  think  that  the  plaintiff  has  acquired 
a  right  to  all  the  water  in  the  four  several  doses.  The 
£arl  of  Derby  granted,  &c.  (His  Lordship  then  read  the 
grant  and  the  reservation).  He  did  not  intend  vnth  respect 
to  the  other  closes  to  except  the  sur&ce  water  only,  but 
also  all  springs  other  than  those  before  granted  Hie 
grant  of  the  water  in  the  four  closes  is  not  confined  to 
the  surface  streams.  My  brother  Martin  has  pointed  out 
that  the  word  '<  streams"  is  in  the  plural,  while  at  the 
time  of  the  grant  there  was  but  one  stream  in  the  ordinary 
meaning  of  the  word  in  these  closes;  therefore  effect  cannot 
be  given  to  the  language  without  construing  it  as  referring 
to  something  different  from  surface  streams.  That  being 
so,  neither  Lord  Derby  nor  his  assigns  can  derogate  from 
his  grant. 

Judgment  for  the  plaintiff. 
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REGULA    GENERALIS. 

HILARY  TERM,  1858. 

Whereas  by  the  Rule  of  Michaelmas  Term,  1855,  with 
respect  to  indorsements  on  writs  issued  under  ^The  Bills 
of  Exchange  Act,  1855,"  it  was.  amongst  other  things, 
ordered  that  no  other  claim  than  a  claim  on  a  Bill  of 
Exchange  or  Promissory  Note  should  be  included  in  writs 
under  thd  *' Summary  Procedure  on  BiUs  of  Exchange 
Act,  1855.* 

And  whereas  it  is  expedient  that  the  said  Rule  should 
be  explained  and  amended.  It  is  hereby  ordered,  that  where 
a  defendant  obtains  leave  to  appear  according  to  the  said 
Act,  and  enters  an  appearance  to  any  such  writ  according 
to  the  said  Rule  of  Michaelmas  Term,  1855,  the  plaintiff 
may  include  in  his  declaration,  together  with  a  count  on 
the  Bill  of  Exchange  or  Promissory  Note  (as  the  case  may 
he),  a  count  upon  the  consideration,  if  any,  between  the 
pluntiff  and  defendant,  for  the  Bill  of  Exchange  or 
Promissory  Note,  and  deliver  a  particular  of  demand 
accordingly. 

(Signed) 

Campbell.  Samuel  Martin. 

A.  E.  CocKBUBN.  R.  B.  Cbowder. 

Feed.  Pollock.  J.  Willes. 

J.  T.  Coleridoe.  G.  Bramwell. 

Wm.  WiGHTBiAif.  W.  H.  Watson. 

W.  Erle.  W.  F.  Channell. 

E.  y.  W1LLLA.M8.  J.  Babnaed  Btles. 

Bead  in  Court  Jan.  80,  1858. 
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MEMORANDUM. 

In  the  preceding  Vacation  the  following  gentlemen  were 
appointed  Her  Majesty's  Counsel: — Evelyn  Bazalgette, 
Esq.9  of  Lincoln's  Inn ;  John  Shapter,  Esq.,  of  Lincoln's 
Inn  ;  Samtiel  Bush  Toller^  Esq.,  of  Lincoln's  Inn ;  Thomas 
Webb  GreenCi  Esq.,  of  the  Middle  Temple ;  Francis  Henry 
Goldsmidy  Esq.,  of  Lincoln's  Inn ;  Richard  Paul  Amphlett^ 
Esq.,  of  Lincoln's  Inn ;  and  James  Fleming^  Esq.,  of  the 
Middle  Temple. 
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PRINCIPAL    MATTERS 


ACTION. 

Against  Justice  of  the  Peace  for 
Malicious  Conviction. 

See  JlTBTICE  OF  THE  PSACX. 

AFFIDAVITS. 
See  PaiiOTiCE,  (2). 

AGENT. 

See  Attokicey. 
Shebfff. 

AGREEMENT. 

Stamp  on. 
See  RBTBinrE,  (1). 

AMENDMENT. 

(1).  Of  Farticulars  (rfter  Compulsory 

Meference, 

See  Abbitbatiok,  (3). 

(2)-   Writ  of  Summons. 
See  Practice,  (1). 


AEBITEATION. 

(1).  Agreement  of  Erference — Be- 
ferring'  hack  Award  after  death 
of  one  of  several  Arbitrators. 

By  an  order  of  reference  an  action 
was  referred  to  the  award  of  twelve 
persona,  six  to  be  named  b^  each 
party  to    the  action;   and  it  was 
ordered  that  in  the  event  of  either 
of  the  parties  disputing  the  validity 
of  the  award,  &c.,  the  Court  should 
have  power  to  remit  the  matters 
thereby  referred  or  any  of  them  to 
the  reconsideration  of  the  said  twelve 
persons ;  and  in  the  event  of  either 
of  the  said  parties  declining  to  act, 
or  dying  before  they  or  he  should 
have  made  their  or  his  award,  the 
parties  might,  or  if  they  could  not 
agree,  one  of  the  Barons  of  the  Court 
might    appoint    fresh    arbitrators. 
Af^r  the  arbitrators  had  made  an 
award  one  of  the  twelve  died.     On 
motion  to  set  aside  the  award,  which 
was  admitted  to  be  bad,  Seldf  that 
the  Court  had  power  to  remit  back 
the  matters  referred,  to  the  surviving 
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eleven  and  a  fresh  arbitrator  to  be 
appointed  in  pursuance  of  the  power 
in  the  submission.  Lard  y.  Haw- 
hinsy  55 

(2).  Matters  in  Difference — Mesne 
FroJlU— Where  Action  of  Ejects 
ment  and  all  Matters  in  Difference 
referred. 

Lands  were  taken  by  the  defend- 
ants, a  Bailwaj  Company,  for  the 
purposes  of  their  railway.  On  the 
27th  of  June,  1854,  the  owner  of 
the  lands  brought  ejeotment  to  r^ 
cover  possession.  On  the  3rd  of 
August  the  defendants  executed  a 
deed  poll,  under  the  77fch  section 
of  the  Lands  Clauses  Consolidation 
Act,  for  the  puipose  of  vesting  the 
lands  in  themselves.  At  the  trial, 
on  the  8th  of  Au^;ust,  a  verdict  was 
taken  for  the  plaintiff,  subject  to  a 
reference  of  the  action  and  all  mat- 
ters in  difference  between  the  parties 
to^  an  arbitrator,  who  was  to  ascer- 
tain what  sum  should  be  paid  by  the 
defendants  to  the  plaintiff  as  the 

1>rice  of,  or  compensation  for  the 
and  of  the  plaintiff,  the  plaintiff 
thereby  consenting  to  make  and  exe- 
cute a  conveyance,  &c.  The  arbitral 
tor  made  his  award  and  directed  that 
a  verdict  for  the  plaintiff  should 
stand,  and  that  a  sum  of  money 
should  be  paid  by  the  defendants  to 
the  plaintiff  as  the  price  of  and  com- 
pensation for  the  land  of  the  plain- 
tiffs, which  the  Company,  at  the  time 
of  the  making  of  the  order  of  refer- 
ence, had  taken  for  the  purposes  of 
the  railway.  The  plaintiff  having 
signed  judgment,  sued  out  a  writ  of 
possession,  under  which  he  took  pos- 
session of  the  land,  and  afterwards 
brought  an  action  for  mesne  profits. 
Sela,  that  the  question  of  mesne 
profits  was  a  matter  in  difference 
between  the  parties  which  appeared 
by  the  award  to  have  been  oisposed 


of  by  the  arbitrator.    SmMey  v.  The 
Blackburn  Baikoay  Oompany,     158 

(3).  Compulsory  referenc&— Power  qf 
Court  to  amend  Farticulars  tfiw. 

After  a  cause  has  been  referred 
to  arbitration  by  a  Judge,  under  the 
3rd  section  of  the  Common  Law 
Procedure  Act,  1854,  the  Court  has 

Sower  to  amend  the  particulars  of 
emand.     Oihbs  v.  Ehtghtly,       84 

(4).  Uktortion  hwArhitratof^ Action 
to  recover  back  excessive  (Jhargefor 
Award. 

Where  a  party  to  an  arbitration 
is  compellea  to  pay  to  a  lay  arbi- 
trator an  exorbitwt  sum  in  order  to 
take  up  the  award,  he  may  maintain 
an  action  for  money  had  and  received 
to  recover  the  excess  bevond  what  is 
a  proper  remuneration  lor  the  arbi- 
trator's services.  JBames  v.  Braitk- 
waite  and  Nixon^  569 

ASSIGNMENT. 

OfB^t  by  Trader  tffier  Execution 
of  Deed  of  Arrangement, 

See  BAinatireTOT,  (3). 

ATTOENET. 

(1).  Auikority  qf. 

See  iPhcscvTiOK. 

(2).  Liability  qf  Attorney  fir  Ex- 
pences  of  Witness. 

A  survey  and  valuation  of  the 
parish  of  E.  had  been  made  for  the 
purpose  of  a  poor  rate :  against  which 
certain  inhaoitants  appealed.  The 
defendant  who  was  an  attorney  and 
clerk  to  the  parish  officers,  thinking 
it  advisable  that  the  valuation  should 
be  supported  by  the  evidence   of 
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anotber  Burveyor,  wiUi  the  authority 
of  the  puish  offioen  wrote  to  the 
Tftlaer  to  secure  the  Bervioes  of  a 
competent  person  for  that  purpose. 
The  valuer  communicated  with  the 
plaintiff,  an  architect  and  surreyor, 
who,  to  qualify  himself  for  giving 
evidenoQ,  examined  the  premises  in 
respect  of  which  the  litigation  arose, 
ana  afterwards  gave  evidence  as  to 
their  value.  The  plaintiff  entered 
his  account  in  his  ledger  against  the 
parish  officers,  and  sent  in  nis  bill  to 
them,  but  afterwards  sued  the  de- 
fendant for  the  work  thus  done. — 
Seld,  that  the  parish  officers,  and  not 
the  defendant  who  was  merely  their 
agent,  were  liable  to  the  plaintiff. 
Lee  V.  Everett^  285 

(3).    lAobility  rf  Client  fir  illegal 
Arrest  by  Attorney, 

Trespass  for  false  impiiaonment. 
Fleas :  Not  guilty,  and  *  mstification 
under  a  ca.  sa.— -Beplication,  to 
aecond  plea.<»-That  the  ca.  sa.  was 
irregularly  obtained,  and  set  aside 
for  irregularity.  It  was  proved  at 
the  trial  that  judgment  having  been 
entered  up  against  the  plaintiff,  on  a 
warrant  of  attorney,  for  60/.  given 
to  the  defendant  to  secure  the  pay- 
ment of  a  debt  by  instalments  of 
which  less  than  20/.  were  due,  the 
defendant's  attomev  caused  the 
plaintiff  to  be  arrested  under  a  ca.  sa., 
indorsed  to  levy  21/.  10«.  The  de- 
fendant having  been  informed  that 
the  plaintiff  had  been  arrested  by  a 
person  who  had  joined  in  the  warrant 
of  attorney,  wrote  a  letter  in  answer 
not  denying  that  such  arrest  had 
taken  place  by  her  authority.  The 
writ  was  afterwards  set  aside  by 
orderof  a  Judge. — 2r(?/</,  first,  that  the 
replication  was  proved. — Secondly, 
that  the  defendant  was  liable  in  tres- 
pass for  the  act  of  her  attorney  in 
improperly  causing  the  plaintin  to 


be  arrested.  (Dubitante,  Bramwell^ 
B.) — Thirdly,  that  there  was  evi- 
dence to  go  to  the  jury  that  the  de- 
fendant had  authorized  the  arrest. 
Collett  V.  Fbeter,  256 

ATTORNEY  GENERAL. 

Want  of  Consent  of^  where  neeessary 
— Flooding  or  staging  Proceedings. 

See  Chxltxkhah  Iicpbovxhsnt 
Act,  1852. 

BAILMENT. 

See  Gabbixb. 

Mandatarg — Landlord   volunteering 
to  do  Bepairsfir  Tenant, 

A  well  was  let  from  year  to  year, 
neither  landlord  nor  tenant  being 
bound  to  repair  the  steining.  The 
well  being  out  of  repair  the  tenant 
complained  to  the  oefendants,  the 
landlords,  who  sent  in  men  to  repair 
it.  The  well  was  destroyed  bv  the 
negligence  of  the  workmen  employed. 
An  action  having  been  brought  by 
the  tenant  to  recover  damages  for 
the  injuries  sustained  by  him.  ffeld, 
that  the  defendants  were  not  neces- 
sarily responsible,  but  that  it  was  a 
question  of  fact  for  the  jiiry  what  was 
the  nature  of  the  obligation  incurred 
by  them  by  reason  of  their  interfer- 
ence. Mills  V.  J.  E,  HdUm^  J.  Oor- 
ham  and  J,  Barnard^  14 

BANKING  COMPANY. 

(7  &  8  ViOT.  c.  113.) 

Judgment  against  Company — Regis- 
tering  to  affect  Shareholder. 

Semhle :  That  a  jud^ent  against 
a  banking  copartnership,  established 
under  the  7  &  8  Vict.  c.  113,  cannot 
be  registered  so  as  to  affect  the  estate 
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of  a  shareholder  against  whom  no 
judgment  has  been  obtained.  Harris 
V.  The  Official  Manager  of  the  Eoyal 
British  Bank,  535 

BANKEUPTCY. 

(1).  Act  of — Beginning  to  keep 
House, 

A  trader  bought  goods  to  be  paid 
for  by  bill.  A  few  days  after  the 
goods  had  been  delivered  the  seller 
called  and  demanded  a  return  of  his 
goods,  and  at  the  same  time  threat- 
ened to  have  the  trader  arrested  for 
swindling  in  taking  in  the  goods 
when  he  knew  he  was  in  insolvent 
circumstances.  He  reauested  to  see 
the  trader  who  refusea  to  see  him. 
Held  not  sufficient  to  raise  a  pre- 
sumption of  a  '*  beginning  to  keep 
house  with  intent  to  delay  a  creditor" 
80  as  to  constitute  an  act  of  bank- 
ruptcy within  the  67th  section  of  the 
Bankrupt  Law  Consolidation  Act. 
Cflements  and  Others^  Assignees  of 
Bhillips,  a  Bankrupt,  v.  WKih- 
hen,  62 

(2).  Act  of  Bankruptcy — Sale  of  all 
the  Bankrupts  Broperty  for  a 
Consideration,  part  of  which  is  an 
Old  Belt, 


A  sale  by  a  trader  in  insolvent 
circumstances,  and  on  the  eve  of 
bankruptcy  of  his  stock  in  trade  and 
the  bulk  of  his  property  to  one  of 
his  creditors,  the  consideration  being 
in  part  an  old  debt,  is  not  per  se  an 
act  of  bankruptcy  though  the  effect 
is  to  stop  the  trading.  Bell  ajul 
Another,  Assignees  of  Mnrbams,  a 
bankrupt,  v*  Simpson,  410 

(3).  Bankrupt  Law  Consolidation 
Act,  ss,  211,  2U—l)eed  of  Ar- 
rangement—Act of  Bankruptcy. 

On  the  2qth  of  June  the  pkintiffs. 


who  were   traders,    petitioned  the 
Court  of  Bankruptcy  for  protection, 
under  the  211th  section  ot  the  Bank- 
rupt Law  Consolidation  Act.     They 
filed  an  account  of  debts,  and  made 
a  proposal  according  to  s.  214.    At 
an  a^oumed  meeting  on  the  6th  of 
August,  the  plaintiffs  did  not  attend, 
and  neither  the  proposal  nor  ainr 
modification   of    it    was    accepteo, 
whereupon  the    meeting    was    ad- 
joumea  to  the  public  Court  and  the 
plaintiffs  were  adjudged  bankrupts 
under  s.  223.    The  adjudication  was 
not  founded  on  the  petition  of  a 
creditor,  nor  was  the  plaintiff^s  peti- 
tion dismissed.     On  the  said  26th  of 
June  the  defendant  was  indebted  to 
the  plaintiffs.     On  the  6th  of  July 
the  plaintiffs  assigned  this  debt  to 
Messrs.  D.,  and  gave  notice  thereof 
to  the  defendant.     Messrs.  D.  had 
at  the  time  of  the  assignment  of  the 
debt  to  them  notice  of  the  petition 
for  arrangement. — Held :  First,  that 
the  filing  the  petition  for  arrange* 
ment  was  not  an  act  of  bankruptcy ; 
that    petition    never   having    oeen 
actually  dismissed,  and  no  petition 
for  an  adjudication  of  bankruptcy 
having  been  filed  within  two  months, 
in  pursuance   of  s.  76.    Secondly, 
that  where  a  trader  is  adiudicated 
bankrupt  under  the  223rd  section 
without  the  filing  of  a  petition  by  a 
creditor,  the  ban&uptcy  has  no  rda- 
tion  back  to  any  act  done  by  the 
bankrupt  prior  to  the  adjudication. 
Thirdly,  that,  for  the  reasons  above 
mentioned,  the  plaintifils  were  en- 
titled to  recover  the  debt  in  question, 
as  trustees  for  Messrs.  D.,  notwith- 
standing the  bankruptcy.   Mimk  and 
Another  v.  Sharp,  540 

(4.)  Bankrupt  Law  OonsolidaHon 
Act,  s,  230 — Composition  after 
Bankruptcy. 

In  order  to  render  a  composition 
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BILLS  OP  EXCHANGE. 

after  bankruptcy,  made  under  the 
230th  section  of  the  Bankrupt  Law 
Conaolidation  Act,  1849,  and  ac- 
cepted by  nine-tenths  in  number 
and  value  of  the  creditors,  binding 
on  those  creditors  who  have  not 
executed  it,  the  of[et  of  composition 
must  be  made  to  all  the  creditors, 
and  not  to  those  onlj  who  execute 
the  deed. 

Semhle^  that  the  offer  must  be  of 
a  composition  by  a  money  payment, 
and  not  by  bills  of  exchange.  Taylor 
V.  Pearte,  36 

BILLS  OF  EXCHANGE. 

(1).    Aceeptanee — whether  qualified 
oy  Memorandum. 

Upon  a  bill  dated  September  8, 
1856,  drawn  on  B.  &  Co.,  payable 
in  London  at  four  months  after  date, 
an  acceptance  was  written  as  fol- 
lows: ''Accepted.  Payable  at  Messrs. 
Overend,  Gumey  &  Co.,  London. 
No.  1756.  Due  11  December  1856. 
B.  &  Co."  The  words  before  the 
signature  were  written  in  red  ink 
and  in  a  hand  different  from  the 
signature. — Held,  that  if  it  was  a 
question  of  law  the  bill  must  be 
taken  to  have  been  accepted  accord- 
ing to  its  tenor ;  and  that  if  it  was  a 
question  of  fact,  there  was  evidence 
that  the  words  "  due  11  December, 
1856*'  were  not  intended  to  qualify 
the  acceptance.  Fanahawe  v.  Feet, 
Tublie  Officer,  Sfc.,  1 

(2).  Tbreign  Bill'-^Stamp  before  Fre- 
senting  for  Aceeptanee — 17  S[  18 
Viet.  e.  83. 

A  bill  drawn  and  indorsed  at 
Quebec  was  transmitted  by  post  to 
the  indorsee  at  Liverpool,  and  pre- 
sented by  him  to  the  drawee,  who 
resided  in  England,  for  acceptance. 
Meld,  that  the  17  &  18  Vict.  c.  83, 
did  not  render  it  necessary  for  the 
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indorsee  to  affix  a  stamp  on  such  bill 
before  presenting  it  for  acceptance. 
Sharplei  and  Others  v.  Bickard^    57 

BILL  OF  SALE. 

17  4r  18  Viet,  e,  86,  «.  l—Beeidenee  of 
Atteeting  Witness, 

Under  the  17  &  18  Vict.  c.  86, 
s.  1,  which  requires  to  be  fQed  an 
affidavit  of  the  description  of  the 
residence  of  every  attesting  witness 
to  a  bill  of  sale,  it  is  a  sufficient 
compliance  with  the  statute  if  an 
attorney's  clerk  is  described  as  of 
the  office  or  place  of  business  of  his 
employers  though  he  sleeps  else- 
where.    Attenhorough  v.  Thon^on, 

559 

BOEOUGH  ENGLISH. 

Custom  of  Descent — Construction  of 
— Collaterals, 

In  ejectment  for  copyhold  pre- 
mises, the  plaintiff  claimed  as  cus- 
tomary heir  in  Borough  English  of 
E.  M.,  whopurchased  the  premises 
in  1772.  Upon  the  death  of  E.  M. 
in  1812,  the  premises  descended  to 
his  two  infant  grand-daughters,  as 
co-parceners.  One  of  them  died 
unmarried  and  was  succeeded  in  her 
moiety  by  her  sister  who,  in  1836, 
married  the  defendant.  She  died  in 
1838,  leaving  one  son,  to  whom  the 
premises  descended,  and  who  died  in 
1854,  without  issue,  and  was  the 
person  last  seised.  It  was  proved 
that  lands  in  the  manor  descended 
lineally  to  the  youngest  son  of  the 
person  last  seised,  ad  infinitum,  and 
if  no  son  to  the  daughters  as  co- 
parceners ;  if  no  lineal  heirs,  to  the 
youngest  brother  of  the  person  last 
seised,  and  to  the  youngest  of  such 
youngest  brother;  and  if  the  youngest 
brother  died  without  issue,  to  the 
next  youngest  brother;  and  if  no 
brother  then  among  the  sisters  as 
parceners.     There  was  also  an  entry 
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of  descent  and  admiBsion  of  the 
youngest  son  of  an  uncle,  and  of  the 
youngest  sons  respectively  of  two 
sisters,  heirs  of  the  person  last  seised. 
The  plaintifi*  was  tne  youngest  son 
of  the  youngest  brother  of  E.  M. 
the  purchaser. — Seld,  in  the  Exche- 
quer Chamber  (affirming  the  judg- 
ment of  the  Court  of  Exchequej^, 
that  the  custom  did  not  extend  to  so 
remote  a  collateral  relation  as  the 
plaintiff:  Per  Coleridge,  J.,  Wight- 
man,  J.,  Oresewell,  J ,  Orampton,  J. 
(Oockhum,  O.  J.,  JSrle,  J.,  and  Wil- 
Uams,  J,,  dissentientibus.)  —  Also 
that  the  Inheritance  Act,  8  &  4 
Wm.  4,  c.  106,  s.  2,  did  not  affect 
the  custom  of  descent  in  the  manor. 
Muggletan  y.  Joseph  Bamett  and 
Another^  658 

BEOKEB. 
Custom  of  Brokers, 
See  CoKTajLOT,  (1). 

CANAL. 

NamgaHon. — "  Using  Water  for  the 
Purposes  of  Maintaining^^ 

By  a  Canal  Act,  the  defendants 
were  bound  to  make  a  weir  at  a 
particular  part  of  the  canal  for  the 
purpose  of  discharging  all  superflu- 
ous water  into  a  reservoir  for  the 
benefit  of  premises  occupied  by  the 
plaintiffs.  The  defendants  in  com- 
pliance with  the  requirements  of  the 
Act,  erected  the  weir  above  the 
seventh  lock.  In  1844  more  water 
was  required  for  the  navigation  below 
the  seventh  lock  than  passed  through 
the  seventh  lock  when  the  sluices 
were  opened  for  the  passage  of  boats 
through  the  lock.  The  defendants 
to  supply  the  deficiency  let  water 
down  from  above  the  seventh  lock, 
to  maintain  the  water  at  such  level 
as  was  reouired  for  the  navigation 
below  it.    The  plaintiffs  then  filed  a 


bill  in  equity  to  restrain  them  from 
so  letting  down  the  water.  The  suit 
was  compromised  by  an  indenture 
which  provided  ''  that  the  defendants 
might  take  and  use,  whenever  they 
should  think  it  necessary  or  expe- 
dient for  maintaining  the  navigation 
of  the  canal  below  the  seventh  lock, 
so  much  of  the  water  of  the  canal 
as  they  should  consider  necessary  or 
expedient  for  that  purpose,  subject 
to  a  weekly  rent  of  10/.  for  each  and 
any  week  or  part  of  a  week  in  whidi 
the  water  above  the  seventh  lock 
should  be  taken  or  used  by  the 
defendants  for  the  purposes  above 
mentioned."-C)n  two  occasions  boats, 
having  passed  through  the  seventh 
lock,  sank ;  in  order  to  raise  them 
the  defendants  emptied  the  lock  and 
the  part  of  the  canal  immediately 
below  the  seventh  lock  and  then 
having  emptied  the  boats,  refilled 
the  canal  oetween  the  sixth  and 
seventh  locks  by  opening  the  sloices 
and  letting  in  water  from  above.  On 
another  occasion,  the  water  having 
been  let  out  of  the  canal  between 
the  seventh  and  sixth  locks,  for 
the  purpose  of  enabling  the  de- 
fendants to  get  at  the  sixth  lock  to 
repair  it,  the  defendants  afterwardB 
rehlled  that  part  of  the  canal  by 
letting  water  down  from  above  the 
seventh  lock. 

Held,  in  the  Exchequer  Chamber 
(affirming  the  judgment  of  the  Court 
of  Exchequer),  that  the  using  the 
water  to  refill  the  canal  on  the  occa- 
sion of  the  boats  having  been  sunk 
was  not  taking  or  using  the  water 
''  for  the  purpose  of  maintaining  the 
ravigation  of  the  canal  below  the 
seventh  lock.'* 

Held,  also  (reversing  the  judgment 
of  the  Court  of  Exchequer),  that  the 
using  the  water  to  refill  the  canal 
on  the  occasion  of  the  repairs  was  a 
taking  or  using  the  water  "  for  the 
purpose  of  maintaining  the  naviga- 
tion of  the  canal  below  the  seventh 
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lock."  Zlewafyn  and  Oti&rs  t.  The 
OompamqfFrofrMoTM  qfihe  Swamea 
QhuU  ifadgatton^  509 

CANAL  COMPANY. 

I>rawMdge  to  carry  Hightoay  aver 
Canal, — Ineuffieieneif  of  Bridge. — 
Lidbilitff  rf  Companjf  if  Fereone 
fall  iaUo  CkHkol-^thougK  Bridge 
opmed  hg  Boatman — Duig  ae  to 
Lighting  and  Watching  Bridge. 

Certainuiidertakenof  a  navigation 
being  inoorporated  for  the  piirpose 
of  making  a  canal,  and  empowered 
by  28  Geo.  2,  o.  viii.,  to  take  tolls  to 
their  own  nae  and  behoof;  were 
aathorised  ''to  make  such  and  %o 
many  bridges  aa  and  where  they 
Bhomd  think  requisite  and  conve- 
nient: and  to  amend,  heighten  or 
alter  any  bridges,  and  to  turn  or  alter 
any  highways  in,  through,  upon  or 
near  the  rivers,  cuts  or  caxials,  as 
may  in  any  ways  hinder  the  naviga- 
tion or  passage  thereon."  The  Com- 
pany made  a  cut  through  an  ancient 
public  highway  near  St.  Helens, 
which  was  then  a  small  village,  and 
carried  the  highway  over  the  cut  so 
made  by  a  swivel  bridge.  By  a  sub- 
sequent Act,  11  Gko.  4,  c.  1.,  s.  1,  to 
consolidate  and  amend  the  former 
Act;  it  was  recited  "  that  the  naviga- 
tion, cut  or  canal,  and  other  the 
works  authorized  to  be  made  by  the 
recited  Act,  have  been  long  since 
made  and  completed ;  and  by  section 
48,  the  Company  were  empowered 
to  maintain  the  canal,  bridges,  &c. 
By  11  Geo.  4,  c.  L,  s.  124,  all  per- 
sons were  to  have  free  liberty,  with 
boats  to  navigate  the  said  canal  for 
the  purpose  of  convejring  any  goods, 
Ac.  By  sect.  141,  penalties  were 
imposed  on  persons  leaving  open 
draw-bridees,  &c,,  after  boats  nad 
passed.  A  boatman  having  opened 
the  swivel  bridge  to  allow  his  boat 
to  pass  through,  a  person  who  was 


coming  along  the  road  walked  into 
the  water  just  as  the  boat  was  coming 
up  to  the  bridge  and  was  drowned. 
It  appeared  that  when  the  bridge 
was  open  the  end  of  the  highway 
abutting  on  the  canal  was  wholly 
unfenc^.  Two  lamps  had  formerly 
been  kept  burning,  of  which  one  had 
been  removed  and  the  other  was  out 
of  repair.  The  jury  found  that  the 
deceased  was  drowned  by  reason  of 
the  neglect  of  reasonable  precautions 
on  the  part  of  the  canal  Company, 
without  any  negligence  on  his  own 
part.— ^e^ :  First,  that  the  defend- 
ants having  a  beneficial  interest  in 
the  tolls  were  liable  to  an  action,  as 
any  other  proprietors  of  private  pro- 
perty would  be,  for  a  nuisance  arising 
from  it. 

Secondly,  that  the  bridge  at  the 
time  of  the  accident  was  in  the  pos- 
session of  the  defendants,  and  that 
the  action  was  therefore  properly 
brought  against  them  and  not  against 
the  boatman. 

QiMPre,  whether  the  Company  had 
power  to  erect  a  swivel  bridge  to 
carry  the  highway,  intersected  by 
their  works,  over  the  canal,  but, 
assuming  that  they  had  such  power : 

Per  Follock.C.  B.,  and  Martin,  B., 
the  recital  in  the  11  Qeo.  4,  c.  1,  was 
not  a  legislative  declaration  that  the 
bridge  was  sufficient  at  the  time  of 
the  passing  of  the  Act. 

Meldf  further,  that,  whether  or  not 
the  bridge  was  sufficient  at  the  time 
it  was  built,  the  Company  were 
bound  to  maintain  a  bridge  sufficient 
with  reference  to  present  state  of 
circumstances ;  ana  that  the  jury 
were  warranted  in  finding  a  bndge 
to  be  insufficient  which,  when  open, 
left  an  unfenced  gulf  in  the  highway 
into  which  a  person  passing  along 
the  road  without  any  fault  of  his 
own  was  liable  to  fall. 

Held  also  that,  under  such  cir- 
cumstances, the  representative  of  a 
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person  killed  by  falling  into  the  canal 
while  passing  along  the  .highway  was 
entitled,  under  Lord  Campbell's  Act, 
to  maintain  an  action  against  the 
defendants.  Anne  Manley^  Adminis' 
tratrix  cf  Thomas  Manley,  v.  The  St. 
Helens  Canal  and  JBailway  Company, 

840 

CAEBIEB. 

(1).  Contract  with — Liability  of 
Maittoay  Company  Jorwarding 
Goods  by  Steamer  and  other  lines 
— whether  TTltra  Vires. 

A  parcel  was  delivered  at  Pen- 
zance, to  the  West  Cornwall  Bailwaj 
Company,  addressed  to  a  person  at 
Wolverhampton,  "  per  first  steamer 
from  Hayle?'  The  Company's  rail- 
way only  extends  from  Penzance  to 
Truro ;  but  their  practice  is  to  send 
goods  for  Bristol,  or  places  above  it, 
to  a  sea  port  called  Hayle,  and  there 
deliver  tnem  to  the  steam-boats ;  and 
to  send  parcels  for  Bristol,  or  places 
above  it  to  Truro,  and  there  deliver 
them  to  other  carriers,  who  carry 
them  from  Truro  to  Plymouth  (for 
which  distance  there  is  no  railway), 
and  frx)m  Pl3rmouth  they  are  sent  by 
railway  to  Wolverhampton.  The 
Company  carried  the  parcel  by  their 
railway  to  Hayle,  wnere  they  de- 
livered it  to  a  steam-boat,  by  which 
it  was  convened  to  Bristol  and  from 
thence  bv  railway  to  Wolverhampton. 
The  goods  in  the  parcel  having  oeen 
damaged  after  the  delivery  to  the 
steam-boat. — Held^  that,  under  these 
circumstances,  a  jury  might  infer  a 
contract  by  the  Company,  as  com- 
mon carriers,  to  carry  the  whole 
distance  from  Penzance  to  Wolver- 
hampton; and,  consequently,  that 
they  were  liable  for  the  damage  to 
the  goods. 

Also,  that  it  is  not  ultra  vires  for 
the  Company  to  carry  beyond  their 
own  line  oy  sea  or  by  coach.    Casan- 


dra   Wilby  v.   The    West    Cornwall 
Railway  Oon^any,  703 

(2).  Railway  and  Canal  Traffic  Act^ 
Conditions — Reasonableness  of-^ 
Construction  of— Carriage^  oflAve 
Stock. 

The  plaintiff  brought  three  horses 
to  the  cattle  station  of  the  defend- 
ants' railway  at  Liverpool  to  be  for- 
warded by  a  cattle  truck  to  York. 
The  defendants'  servant  provided  a 
truck  for  the  purpose,  wnich,  to  all 
external  appearance,  and  so  far  as 
the  servant  knew,  was  sufBcient  for 
the  purpose.  The  plaintiff  siraed  a 
ticket,  which  contained  the  foflowing 
memorandum:— "This  ticket  is  is- 
sued subject  to  the  owner's  under- 
taking au  risks  of  conveyance,  load- 
ing and  unloading  whatsoever;  as 
the  Company  will  not  be  responsible 
for  any  mjury  or  damage  (howsoever 
caused)  occurring  to  live  stock  of  any 
description  traveUing  upon  the  Lan- 
cashire and  Yorkshire  Kailway,  or  in 
their  vehicles."  The  truck  proved 
(as  the  fact  was)  to  be  insumcient 
for  the  carriage  of  the  horses ;  and 
a  hole  was  made  in  the  bottom  of  it 
on  the  journey,  by  which  the  horses 
were  injured.  Twopence  a  mile  for 
hire  was  charged,  being  the  regular 
charge  for  conveyance  in  open  trucks, 
under  tickets  in  the  above  form,  from 
the  cattle  station.  Fourpence  per 
mile  was  the  charge  for  horses  for- 
warded frx)m  the  passenger  station  in 
"  horse  boxes,"  under  similar  tickets. 

Held:  First,  that  the  condition 
was  reasonable:  secondly,  that  it 
protected  the  defendants  from  lia- 
bility in  respect  of  the  defect  in  the 
truck.  JJTManus  y.  The  Lancashire 
and  Yorkshire  Railway  Company^  693 

(3).  Duty  after  Refusal  of  Oonsiynee 
to  Accept  Ooods,' 

Where  goods   are  tendered  by  a 
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carrier  to  the  consignee  who  refiuefl 
to  pay  the  carriage,  whereupon  the 
carrier  refuaes  to  deliver  the  gooda, 
it  ia  the  duty  of  the  carrier  to  retain 
the  gooda  at  their  place  of  deatina- 
tion,  at  leaat  for  a  reaaonable  time, 
and  during  that  time  to  await  any 
diiectiona  from,  if  not  to  communi- 
cate with  the  conaignee:  So  held 
Per  Follock,  C.  B.,  Martin,  B.,  and 
Channellf  B. ;  JBramweU^  B.,  diaaen- 
tiente. 

The  plaintiff  delivered  in  London, 
to  the  defendanta,  a  railway  Com- 
pany, a  parcel  directed  to  the  plain- 
tiff'a  agent  at  Plymouth.  The  de- 
fendanta* railway  terminatea  at  Bria- 
tol  from  whence  they  forwarded  the 

farcel  to  Plymouth  by  the  South 
)evon  Bailway.  The  parcel  waa 
tendered  by  a  aervant  of  that  Com- 
pany to  the  oonaignee  at  Plymouth 
who  refuaed  to  pay  the  amount  de- 
manded for  carnage,  whereupon  the 
aervant  took  the  parcel  away.  The 
next  day  the  conaignee  went  to  the 
office  of  the  South  Devon  Bailway 
and  demanded  the  parcel  and  ten- 
dered tlie  amount  of  carriage,  when 
he  waa  told  that  the  parcel  had  been 
returned  to  London,  but  though  he 
made  repeated  applicationa  at  the 
office  in  London,  the  parcel  never 
waa  delivered.  The  jury  having 
found  that  the  tender  waa  made 
within  a  reaaonable  time  and  that 
the  parcel  waa  aent  back  to  London 
before  a  reaaonable  time  had  elapaed. 
Held:  Per  Folhck,  C.  B.,  Martin, 
B.,  and  Channell,  B.,  that  the  de- 
fendanta were  reaponsible  for  the 
act  of  the  South  Devon  Company, 
and  that  the  aending  the  parcel  to 
London  at  the  time  they  did,  fol- 
lowed by  the  nondelivery  of  it  to 
the  plaintiff,  upon  or  aubaequent  to 
the  aeveral  applicationa,  afforded 
sufficient  evidence  of  a  breach  of  duty 
by  the  defendanta  in  not  taking  care 
of  the  parcel  for  the  plaintiff,  even 


auppoaing  their  duty  qya  carriers 
ended  with  the  tender  of  the  gooda. 
Bramwell,  B.,  diaaentiente. 

Per  Bramwell,  B.,  that  aaauming 
the  act  of  the  South  Devon  Bailway 
Company  waa  the  defendanta'  act, 
the  defendanta  were  not  reaponaible, 
inaamuch  aa  they  had  performed 
their  duty  by  carrying  and  tendering 
the  parcel,  and  that  upon  the  refuaal 
of  the  conaignee  to  receive  it,  the 
defendanta  had  a  right  to  aend  it 
back  to  London.  Alao  that  the 
defendanta  were  not  reaponaible  for 
the  act  of  the  South  Devon  Bailway 
Company.  Orauch  v.  2%tf  Chreat 
Western  Bailway  Company^  491 

(4).  Duty  of  after  Befusal  of  Con- 
eignee  to  Accept  Ooode — Liability 
for  Damaae  arieing  from  Imper^ 
feet  Packing, 

Where  gooda  have  been  tendered 
by  a  carrier  to  a  conaignee  and  refuaed 
bv  him,  there  ia  no  rule  of  law  that 
the  carrier  muat  give  notice  of  auch 
refusal  to  the  conaignor :  he  is  only 
bound  to  do  what  is  reasonable. 

Semble,  that  whether  the  circum- 
atancea  of  the  caae  make  it  reaaon- 
able that  the  carrier  ahould  give  auch 
notice,  ia  a  queation  for  the  jury. 

A  carrier  ia  not  reaponaible  for 
leakage  arising  from  an  imperfection 
in  the  bung  of  a  caak  en^ated  to 
him  to'  be  carried,  and  not  caused  by 
any  negligence  or  omission  on  his 
part.  Hudson  and  Others  v.  Baxen- 
dale  and  Others,  575 

CEBTIOBABI. 

To  Betnave  Cause  from  County  Court 
— Bractice. 

On  an  application  by  a  defendant 
for  a  certiorari  to  remove  from  a 
County  Court  a  cause  in  which  the 
demand  is  over  20/.,  the  Court  does 
not  make  it  a  condition  that  the 
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defendant,  if  Bneoessftd,  shall  have 
no  more  costs  than  would  have  been 
allowed  in  the  County  Court.  JEx 
parte  The  Great  Weetem  Bailww 
Qmpany,  567 

CHELTENHAM  IMPROVE- 
MENT ACT,  1852. 

Action  for  Petudtif  againet  Party 
Acting  as  Cbmmieeioner  not  being 
diUg  Qualified — Party  Grieved 
— Oon^nt'  of  Aitomeg  General 
— Staging  Proceedinge, 

A  declaration,  in  a  ^ui  tarn  action, 
stated  that  the  plaintiff  and  defend- 
ant were  candidates  for  the  office  of 
Commissioner  under  the  Cheltenham 
Improvement  Act,  1852:  that  the 
plaintiff  would  have   been  elected, 
but  that  the  majority  of  votes  was  in 
&vour  of  the  defendant,  who  was 
thereupon  elected  and  acted  as  such 
Commissioner  without  bein^  dulj 
qualified :  whereby  the  plaintiff  was 
aggrieved  as  a  ratepayer,  voter,  and 
resident   within  the  borough,  and 
also  as  such  candidate.     The  Chel- 
tenham   Improvement    Act,  1852, 
incorporates  section  15  of  the  Com- 
missioners Clauses  Act,  1847,  which 
enacts  that  eveiy  person  who  shall 
act  as  a  Commissioner  without  being 
duly  qualified  shall  "  be  liable  to  a 
penalty  of  50?.,  and  such  penaltv 
may  be  recovered  by  any  person. 
The  Cheltenham  Improvement  Act, 
1852,  also  incorporates  section  138 
of  the  Public  Health  Act,   1848, 
which  enacts  that  no  proceedings  for 
the  recovery  of  any  penalty  under 
that  Act  shall  be  taken  **  hj  any 
person  other  than  by  a  party  grieved, 
or  the  Local  Board  of  Health  in 
whose  district  the  offence  is  com- 
mitted, without  the  consent  of  the 
Attorney  General ;  and  if  the  appli- 
cation of  the  penalty  be  not  other- 
wise provided  for,  one-half  thereof 
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shall  go  to  the  informer  and  the 
remainder  to  the  Local  Board  of 
Health."  The  cause  was  tried  and 
a  verdict  found  for  the  plaintiff. 

Held:  First,  that  the  phiintiff  was 
not  a  "party  grieved'*  by  the  de- 
fendant acting  as  such  Commis- 
sioner. 

Secondly,  that  the  dedaiation  was 
not  authorized  by  section  15  of  the 
Commissioners  Clauses  Act,  1847, 
and,  under  section  188  of  the  Public 
Health  Act,  it  was  bad  in  arrest  of 
judgment,  inasmuch  as  (the  plaintiff 
not  being  a  party  grieved)  it  ought 
to  have  alleged  the  consent  of  tiie 
Attorney  General. 

Thirdly,  that  although  the  want  of 
the  consent  of  the  Attorney  General 
was  an  objection  which  might  be 
taken  by  plea  or  demurrer,  it  was 
also  a  ground  for  staying  the  pro* 
oeedings  afteriaiaL  Molki  v.  Mar^ 
ehall,  755 

CHAPELBT,  DISTEICT. 
Pisee  for  Ohriiteningi,  ^c,  tn. 
See  Chxtboh  BiriLDiiro  Acra. 

CHARTEB-PAETT. 

See  Shifpihg. 

CHITEOH  BUILDING  ACTS. 

Divieion  of  Parishee — Dietriet  C^tt- 
pehry — Who  tr  entitled  to  Peea 
arising  at  Chapel. 


In  the  year  1810,  a  chiq[)el 
purchased  for  the  purpose  of  being 
consecrated  as  a  coajpel  of  ease  in 
the  parish  of  A.  Tne  chapel  was 
consecrated  under  the  provisiona  of 
a  deed,  dated  the  25th  August,  1810, 
by  which  the  parish  clerk  and  sexton 
were  to  be  entitled  to  the  fees  for 
christenings,  burials  and  marriages 
in  the  chapel  and  cemetery  thereof 
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as  if  thej  had  taken  place  in  the 
mother  chimh.  By  an  order  of  her 
Majesty  in  council,  of  the  2nd 
August,  1858,  the  chapel  was  created 
a  mstrict  chapelry  under  the  16th 
section  of  the  59  Oeo.  8,  c.  184. 
By  the  10th  section  of  that  Act, 
when  anj  parish  shall  be  divided 
under  the  provisions  of  the  58  G^o. 
8,  c.  45,  or  this  Act,  all  fees  belong- 
ing to  the  parish  clerk  or  sexton 
respectively  of  any  such  parish, 
which  shall  thereafter  arise  **  in  any 
district  or  division  of  any  parisn 
divided'*  under  the  provisions  of  the 
58  Geo.  8,  c.  45,  shall  belong  to  and 
be  recoverable  by  the  clerks  and 
sextons  of  each  of  the  divisions  of 
the  parish  to  which  they  shall  be 
assigned.  The  plaintiff,  who  was 
derk  and  sexton  of  the  parish  of  A., 
having  brought  an  action  for  money 
had  and  received,  against  the  defena- 
ant,  the  derk  and  sexton  of  the 
chapel,  for  the  fees  received  by  him 
for  christenings,  burials,  and  mar- 
riages in  the  chapel.— JJeJJ :  Pirst, 
that  the  action  for  money  had  and 
received  would  lie  for  these  fees. 

Secondly :  That  this  being  a  '^i^tt- 
triet  chapelry y*  was  not  within  the 
operation  of  the  10th  section  of  the 
69  Qteo.  8,  c.  184,  and  therefore  that 
the  plaintiff,  as  clerk  and  sexton  of 
the  parish,  was  entitled  to  the  fees 
arising  at  the  chapel.  Boberts  v. 
AMan,  432 

COMMON  LAW  PROCEDXJEE 
ACT,  1854. 

(1).  iket.  82 — Hrror  on  Special  Case. 

By  the  d2nd  section  of  the  Com- 
mon Law  Procedure  Act,  1854,  error 
may  be  brought  on  the  judgment  of 
the  Court  on  a  special  case  in  favour 
of  the  defendant,  notwithstanding 
that  a  judgment  of  nolle  prosequi  has 
been  entered  up  in  pursuance  of  a 


power  to  that  effect  contained  in  the 
special  case.  IdetoeUyn  v.  Prcprie^ 
tors  of  the  Swansea  Cfamal  Naviga- 
turn,  516 


(2).   Sect. 


ments. 


qf  Doeu- 


An  application,  under  the  50th 
section  of  the  Common  Law  Pro- 
cedure Act,  1854,  for  an  order  that 
the  opposite  party  answer  on  affi- 
davit, stating  what  documents  he 
has  in  his  possession  relating  to  the 
matters  in  dispute,  &c.,  will  not  be 
granted  where  it  is  not  shewn  that 
such  documents  would  be  evidence 
for  the  applicant. 

Semble,  that  it  is  necessary  to 
shew  that  the  documents  exist,  or  at 
least  to  identify  the  particular  docu- 
ments asked  for.  IJhompson  and 
Others  v.  Bobson  and  Others,       412 

(8).  Sect.  51 — (a)  Interrogatories. 

In  an  action  by  the  drawer  a^^ainst 
A.  and  B.,  acceptors  of  a  bill  of 
exchange,  A.  pleaded  that  the  bill 
was  accepted  by  B.  without  his 
knowledge  and  in  fraud  of  A.,  with 
the  knowledge  of  the  plaintiff.  The 
plaintiff  sought  to  exhibit  interroga- 
tories to  A.  as  to  whether  there  had 
ever  been  a  partnership  between  him 
and  B.,  and  if  so,  as  to  the  business 
and  the  particular  terms  of  the 
partnership.  The  application  was 
supported  by  the  common  affidavits 
only.  —  Seid,  that  such  questions 
were  too  large. 

SemblCy  that  the  inquiry  should 
have  been  limited  to  a  specific  time 
and  place,  or  to  the  specific  facts 
from  which  a  partnership  might  be 
inferred.  Bobson  y.Oratoley  and  Oook, 

766 

(b)  By  Plaintiff^  in  Ejectment. 
A  plaintiff  in  ejectment,  who  claims 
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as  heir  at  law,  has  no  right,  under 
the  5l8t  section  of  the  Common 
Law  Procedure  Act,  1854,  to  inter- 
rogate the  person  in  possession  of 
the  land  as  to  what  his  title  is. 
Horton  v.  £ott  and  Another^        249 

(4).  8eet.%2 — InjuneHon — Fraetice, 

An  injunction  had  been  obtained 
restraining  the  defendants  from 
carrying  on  certain  works  so  as  to 
be  a  nuisance  to  the  plaintiffs.  Upon 
a  motion  for  the  costs  of  a  rule  for 
an  attachment  for  a  breach  of  it. — 
Held,  that  the  injunction  was  a  con- 
tinuing injunction,  and  that  it  was 
not  necessary  to  reserve  to  the 
plaintiffs  leave  to  renew  the  motion 
lor  an  attachment  in  case  of  any 
future  breach.  De  La  Bite  and  Others 
V.  Ihrtescue  and  Others,  324 

(6).  Sect  SB^Uquitable  Defence. 

To  an  action  for  money  lent  (the 
defendant  being  under  terms  of  try- 
ing at  the  ensuing  sittings),  the 
Court  refused  to  allow  him  to  plead, 
as  a  defence  on  equitable  grounds, 
the  following  pleas: — First,  as  to 
10,000/.,  parcel,  Sec, ;  that  the  claim 
of  the  plaintiffs  was  in  respect  of 
monies  advanced  by  the  plaintiffs  to 
the  defendant  upon  security  of  goods 
consigned  by  the  defendant  to  the 
plaintiffs :  that  at  the  time  of  such 
advancing  it  was  agreed  between 
the  plaintiffs  and  defendant,  that  the 
plaintiffs  should  cause  the  goods  so 
consi^ed  to  be  sold  on  account  of 
the  defendant  for  the  best  prices 
which  could  be  got  for  the  same, 
and  out  of  the  proceeds  retain  the 
amount  of  the  monies  so  advanced : 
that  the  plaintiffs  might  have  sold 
the  goods  for  prices  more  than  suffi- 
cient to  reimburse  them  the  monies 
so  advanced,  but  the  plaintiffs  wrong- 
fully and  in  violation  of  the  agree- 


ment sold  the  goods  for  prices  less 
than  the  best  prices  which  might 
have  been  got  for  the  same,  and  by 
reason  of   such  wrongful   act   the 

Elaintiffs  were  prevented  from  reim- 
ursing  themselves  the  amount  [of 
the  monies  so  advanced  out  of  the 
proceeds  of  the  sales. — Secondly,  as 
to  the  sum  of  6,400/.,  parcel,  &c.y 
that  the  defendant  consigned  to  the 
plaintiffs  divers  goods,  to  be  by  the 
plaintiffs  sold  at  New  York  for  cer- 
tain commission  to  the  plaintiffs  on 
that  behalf,  at  prices  not  leas  than 
the  best  market  price :  that  the 
plaintiffs  not  regarmng  their  duty  in 
that  behalf  wrongfully  sold  the  goods 
for  prices  less  than  the  best  market 
price,  whereby  the  defendant  sus- 
tained losses  amounting  to  5,400/. : 
that  afterwards  it  was  agreed  between 
the  plaintiffs  and  defendant  that  they 
should  set  off  the  amount  of  such 
losses  against  so  much  money  as 
might  be  due  from  the  defendant 
to  the  plaintiffs :  that  the  amount  of 
such  losses  is  equal  to  the  said  sum 
of  5,400/.  parcel,  &c.,  which  was  due 
from  the  defendant  to  the  plaintiff : 
that  the  defendant  has  always  been 
ready  and  willing  to  set  off  the 
amount  of  such  losses  against  the 
said  sum  of  5,400/.  parcel,  &c. 

Qiuere:  Whether  the  subject- 
matter  of  the  pleas  afforded  any 
defence  on  equitable  grounds.  At* 
terbury  and  Others  v.  Jarvie,        114 

(6).  Sect.  85 — Beplication  on  Equi- 
table Grounds. 

To  a  declaration  on  a  policy  of 
insurance  on  the  life  of  H.,  condi- 
tioned that  if  H.  went  out  of  Europe 
all  claim  to  any  interest  in  the  funds 
of  the  society  should  cease,  with  a 
proviso  that  K.  should  be  at  liberty 
to  visit  Tangiers,  or  any  other  port 
within  the  Mediterranean ;  the  de- 
fendants pleaded  that  H.  departed 
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beyond  the  limits  of  Europe  other- 
wise than  bj  visiting  Tangiers  or 
any  otherport  within  the  Mediter- 
ranean. Tne  Court  refused  to  allow 
the  plaintiffs  to  plead  as  a  replication 
on  equitable  grounds,  that  at  the 
time  of  the  making  of  the  policy  it 
was  expressly  stipulated  tnat  the 
policy  snould  not  be  vitiated  by  rea- 
son that  H.  visited  ports  and  places 
out  of  Europe ;  and  that  the  pbun- 
tiffs  enterea  into  the  policy  on  the 
terms  of  such  stipulation.  Reis  and 
Another  v.  2^  Scottish  Equitable 
Life  Auurance  Soeiett/^  19 


COMMISSIONEBS  CLAUSES 
ACT  (sect.  15). 

See  Chxltsvham  Impbovement 

Act. 


COMPANIRS    CLAUSES  CON- 
SOLIDATION  ACT,  1845. 

Scire  Facias  against  Shareholder — 

Flea. 

To  a  declaration  in  scire  facias 
against  a  shareholder  of  a  railway 
Company,  the  defendant  pleaded,  for 
defence  on  equitable  grounds. — That 
he  was  requested  by  the  plaintiff  to 
become  a  transferee  of  shares  in  the 
Company,  as  the  nominee  of  E.  and 
M.  and  for  their  benefit  and  not  for 
the  defendant's  benefit,  and  upon  the 
representation  of  the  plaintifi  that  if 
the  defendant  would  become  such 
transferee  he  should  incur  no  re- 
sponsibility or  liability  whatever  in 
respect  of  such  shares :  that  the  de- 
fendant relying  upon  the  said  repre- 
sentation did  become  a  transferee 
of  the  shares  in  the  declaration 
mentioned,  as  such  nominee  of  E. 
and  M.  and  for  their  benefit  and  not 
for  the  defendant's  benefit :  that  the 
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defendant  was  induced  by  such  re- 
presentation, and  not  otherwise,  to 
oecome,  and  in  consequence  thereof 
became,  such  transferee  of  the  shares : 
that  the  defendant  never  had  any 
interest  in  the  shares,  or  in  the  Com- 
pany, except  as  such  nominee :  that 
he  never  derived  any  profit,  benefit, 
or  advantage  whatsoever  from  the 
shares  or  the  Company:  that  the 
Companv  never  commenced  the  rail- 
way, and  the  scheme  had  been  and  is 
entirely  abandoned :  that  the  plain- 
tiff knew  the  circumstances  under 
which  the  defendant  became  such 
transferee,  and  stood  by  and  suffered 
and  permitted  the  defendant  to  be- 
come such  transferee  upon  the  said 
representation,  and  he  is  now  un- 
justly and  inequitably  and  contrary 
to  the  said  representation,  and  in 
fraud  thereof,  seeking  to  charge  the 
defendant  and  make  him  responsible 
and  liable  as  a  shareholder  of  the 
Company  to  him,  the  plaintiff. — 
Held,  on  demurrer,  that  the  plea 
afforded  no  equitable  or  legal  de- 
fence.    Bill  V.  Richards,  311 


COMPANIES  CLAUSES  CON- 
SOLIDATION  ACT  (SCOT- 
LAND), 1845. 

Transfer  of  Shares  by  Will 

See  Eetbnue,  (3). 

COMPOSITION. 
See  BA.KKEUPT0T,  (3),  (4). 

CONSIDEEATION. 

Sufficiency  of^Forhearing  to  press 
for  immediate  Fayment, 


See  OUABAKTES. 
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CONTRACT. 


CONTRIBUTION. 


CONTRACT. 

See  Goods  Sold. 
SHippme. 

(1).   Evidence  to  explain   Ueage  of 

Trade. 

The  defendants,  London  mer- 
chants, employed  a  broker  at  Liver- 
pool to  purchase  some  wooL  The 
broker  negociated  a  sale  by  the 
plaintiff  to  the  defendants  of  certain 
bales  deliverable  at  Odessa,  ''the 
names  of  the  vessels  to  be  declared 
as  soon  as  the  wools  were  shipped." 
In  this  transaction  the  broker  acted 
for  both  plainti£f  and  defendants. 
Bj  the  custom  of  Liverpool,  where 
a  contract  contained  a  stipulation 
that  notice  of  an  event  should  be 
given  by  the  vendor  to  the  vendee, 
it  was  usual  for  the  vendor  to  give 
the  notice  to  the  broker  who  com- 
municated it  to  the  vendee. — Held, 
in  the  Exchequer  Chamber,  affirming 
the  decision  of  the  Court  of  Ex- 
chequer, that  the  defendants  were 
bound  by  such  usage,  and  therefore 
that  a  notice  by  the  plaintiff  to  the 
broker  of  the  names  of  the  vessels 
on  which  the  wools  were  shipped  was 
a  performance  of  that  stipulation, 
although  the  broker  omitted  to  com- 
municate them  to  the  defendants. 
Chaves  v.  Le^  and  Oihere,  210 

(2).  Jbr  Sale  of  Qoode  of  fair 
overage  Quality— Evidence  to  ex- 
plain Cbntraet. 

The  plaintiff  sold  to  the  defendant, 
"deliverable  in  London,  ex  'Ion,' 
from  Savannah,  400  loads  of  pitch 
pine  timber,  at  &c.,  the  timber  war- 
ranted of  fair  average  quality,  to  be 
taken  of  fair  average  ot  the  cargo." 
Evidence  was  ^ven  that  pitch  pine 
timber  is  an  article  which  comes  nom 


several  parts  in  Central  America,  and 
that  pitch  pine  timber  firom  Darien 
has  more  heart  in  it,  being  better 
butted  and  with  fewer  holes  than 
that  from  Savannah.— f<?2(l,  that  the 
evidence  was  admissible  to  explain 
the  contract,  and  that  upon  this 
evidence  the  contract  must  be  con- 
strued as  for  timber  of  a  fair  average 
ofSavazmah  pitch  pine  timber.  Jonee 
and  Another  v.  Clarke,  725 

(3).  Mr  Worke, 
See  CovEKAiTT,  (2). 

(4).  Dissolution  of. 

See  SZBTAHT. 

(5).  Plea  of  Licence  to  Action  for 

Breach, 

Leave  and  licence  cannot  be  pleaded 
to  a  breach  of  contract;  but  the 
defendant  must  shew  an  exoneration 
or  discharge.  Dobson  and  Another 
V.  Espie,  70 


CONTRIBUTION. 


Monejf 
'artncT' 


Amongst  Partners  borrowing 
for  the  Purposes  of  the  Pi 
ship. 

The  plaintiff  and  defendant  were 
shareholders  in  a  Joint  Stock  Mining 
Company.  Money  being  required 
to  work  the  mine,  T.,  who  was  also 
a  shareholder,  applied  to  a  bank  for 
an  advance  of  500/.,  which  they  con- 
sented to  make  on  the  security  of  the 
joint  promissory  note  of  the  plaintiff^ 
defendant,  and  T.  The  note  was 
given  and  the  money  advanced,  and 
applied  to  the  purposes  of  the  mine. 
The  plaintiff  having  been  compelled 
to  pay  more  than  his  share  of  the 
note  sued  the  defendant  for  contri- 
bution.— Held,  that  this  was  not  a 
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partnenhip  transaction,  and  there- 
fore that  the  action  was  maintain- 
able.    Sedffteiek  v.  Daniell,         319 

CONVICTION. 
See  SssTAiTT. 

COSTS. 

(1).  In  Action  againet  Officer  of 
Qmnty  CcmH. 

See  CouiTTT  Cottbt. 

(2).  Order  far,  in  Action  on  Judg- 
ment. 

See  Practice,  (4). 

(3).  Signing  Judgment  for. 
See  Pbaoticb,  (3). 

COUNTEEMAND  OF  EXECU- 
TION. 

See  EzxcTTTioir. 

COUNTY  COUET. 

(1).  Jtmsdiction  of — Malicioue  Pro- 
seeution^^Frohibition. 

The  plaintiff  sought  to  recover  in 
a  County  Court  "  17/.  12«.  6</.,  being 
for  monies  paid,  for  loss  of  time  and 
attendance  before  the  magistrates, 
upon  a  complaint  and  information  of 
W.  on  behalf  of  the  defendants." 
It  appeared  that  the  plaintiff  having 
been  summoned  before  the  magis- 
trates for  riding  in  a  railway  carriage 
without  having  paid  his  fare,  the 
summons  was  dismissed  with  costs, 
and  the  action  was  brought  to  re- 
cover the  expenses  occasioned  by 
such  summons.  On  motion  to  set 
aside  an  order  for  a  prohibition  made 
by  a  Judge  at   Chambers, — Held^ 

K   K   K    2 


that  the  plaint  was  in  substance  a 
plaint  for  a  malicious  prosecution, 
and  that  therefore  the  order  for  the 
prohibition  was  properly  made.  In 
the  matter  of  a  Plamt  %n  the  Oountg 
Court  ofSti^gfhrdehirefietween  Charles 
Sunt,  Plaintiff,  and  the  North  Stcf- 
Jordehire  Baihoag  Company,  Defend-^ 
ante,  461 

(2).  Interpleader— Appeal^ld  ^  20 
Vict.  e.  108. 

Under  19  &  20  Vict.  c.  108,  s,  68, 
an  appeal  from  the  decision  of  a 
Counly  Court  in  proceedings  in  in- 
terpleader, lies  wnere  the  value  of 
the  goods  claimed  against  the  exe- 
cution creditor  exceeds  20/.,  though 
the  execution  is  for  a  sum  less  than 
20/. :  and  the  claimant,  to  prevent 
the  goods  from  being  sold,  has  paid 
such  sum.  In  the  matter  of  a  Ptaint 
and  Appeal  from  the  County  Court  of 
Sussex  in  a  Plaint  wherein  Vallanee 
and  Others  were  Plaintiffs;  J.  L. 
Nash,  Defendant,  and  Edmund  Ed- 
monds, interpleader  CMnumt,      712 

(8).  Bemoval  of  Cause  from. 
See  Cebtiobabi. 

(4) .  Trespass  against  Bail  ff  after  Ad- 
judication  on  Interpleader — Costs, 

Upon  an  interpleader  summons 
under  9  &  10  Viet.  c.  95,  s.  118,  the 
judge  of  the  County  Court  had 
decided  that  the  goods  seized  were 
the  goods  of  the  claimant,  but  no 
complaint  had  been  made  before  him 
as  to  the  breaking  and  entering  the 
house  of  the  claimant.  The  cbumant 
afterwards  brought  an  action  against 
the  bailiff  of  the  County  Court  for 
breaking  and  entering  his  house  and 
taking  his  goods,  under  colour  of  a 
warrant  of  execution,  and  recovered 
damages ;  whereupon  the  bailiff  ap- 
plied for  a  rule  to  stay  the  proceed- 
ings, upon  the  ground  that  a  claim 
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bad  already  been  made  and  adjudi- 
cated upon  in  respect  of  the  same 
cause  of  action:  tne  Court  refused 
to  interfere,  (See  Mercer  v.  tHan" 
bury,  p.  155,  note). 

Semble:  Per  Bramwell^  B.,  that 
under  the  section  in  question  the 
County  Court  judge  has  no  power 
to  adjudicate  as  to  the  trespass. 
Christopher  Charles  Foster  v.  Prit- 
chard  and  TFhitroe,  151 

(5) .  Costs  in  Action  against  (Officer — 
19  4f  20  Vict.  c.  108,  s,  2'-Acts 
"  done  under''  9  ^  10  Tict.  c.  95. 

The  plaintiff  haying  recovered  only 
101.  damages  the  Judge  refused  to 
certif)r  for  costs.  After  the  action 
had  been  commenced  and  before 
trial,  the  139th  section  of  the  9  &  10 
Vict.  c.  95,  which  deprived  a  plain- 
tiff of  costs,  in  an  action  in  a  supe- 
rior Court  against  an  officer  of  a 
County  Court  in  respect  of  any 
grievance  committed  imder  colour 
of  the  pre  cess  of  that  Court,  where 
the  jury  should  not  find  more  than 
20/.  damages,  unless  the  Judge 
should  certify,  was  with  other  clauses 
of  the  same  statute  repealed,  "  except 
as  to  acts  done  under  them,"  by 
19  &  20  Vict.  c.  108,  s.  2.— mid, 
that  the  latter  Act  did  not  alter  the 
rights  of  the  parties  as  to  costs. 
Foster  v.  Pritchard,  151 

(6).  Metropolitan — Jurisdiction  of — 
19  ^  20  Vict  c.  108,  *.  18. 

By  19  &  20  Vict.  c.  108,  s.  18, 
"where  a  plaintiff  shall  dwell  or 
carry  on  business  in  the  district  of 
the  Bl«omsbury  County  Court  (or 
other  Metropolitan  County  Courts), 
and  the  defendant  shall  dwell  or 
carry  on  business  within  the  district 
of  any  of  the  said  Courts,  the  sum- 
mons may  issue  and  be  served  either 
in  the  district  in  which  the  plaintiff 
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shall  dwell  or  carry  on  business,  or 
in  the  district  in  which  the  defend- 
ant shall  dwell  or  carry  on  business." 
On  the  22nd  of  September  the  plain- 
tiff took  lodgings  and  went  to  reside 
within  the  Bloomsbury  district,  and 
on  the  23rd  a  summons  issued  from 
the  Bloomsbury  County  Court,  in 
respect  of  a  cause  of  action  which 
had  arisen  in  the  Marvlebone  dis- 
trict, where  the  defenduuit  resided. 
The  defendant  objected  to  the  juris- 
diction, but  upon  hearing  the  evi- 
dence the  County  Court  judge  de- 
cided that  the  plaintiff  dwelt  within 
the  district  of  the  Bloomshury 
County  Court.  On  a  motion  for 
a  prohibition, — Held:  First,  that 
the  plaintiff  did  dwell  within  the 
Bloomsbury  district ;  and,  therefore, 
that  the  judge  had  jurisdiction.  Se- 
condly: That  it  was  not  material 
that  the  plaintiff  had  taken  the 
lodging  for  the  express  purpose  of 
being  enabled  to  sue  in  that  district. 
Qudere :  Per  Martin^  B.,  whether, 
the  County  Court  judge  having  de- 
cided the  question  of  the  plaintiff's 
residence  after  fully  hearing  the  evi- 
dence, the  Court  could  review  his 
decision.     Massey  v.  Burton,      597 

COVENANT. 

(1).  Whether  Assigns   hound  5y— 
Pleading — Set-off'  of  Damages, 

A  declaration  stated  that,  by  in- 
denture, A.  in  consideration  of  the 
rents  and  covenants  on  the  part  and 
behalf  of  B.,  his  executors,  adminis- 
trators and  assigns,  to  be  paid,  done 
and  performed,  demised  to  B.,  his 
executors,  administrators  undassignSf 
a  certain  messuage  and  lands  for 
a  term  of  sixty-three  years;  with 
liberty  to  B.,  nis  executors,  admi- 
nistrators and  assigns,  to  make  any 
erections  or  buildings  on  any  part 
of  the  premises.     B.  for  himself,  his 
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hein,  executors  and  aduiiuiHtrators 
(not  saying  assigns),  covenanted  that 
he,  his  heirs,  executors,  administra- 
tors or  asn^ntf  would  pay  the  rent 
reserved ;  and  that  he,  his  executors 
or  administrators,  would  repair  the 
messuage  and  farm,  outhouses,  hams, 
stables  and  all  other  erections  and 
buildings  which  should  or  might  be 
thereafter  erected  during  the  term 
on  the  demised  premises;  and  the 
same  being  so  repaired,  that  B.,  his 
executors,  administrators  and  assigns 
would  at  the  end  of  the  term  yield 
up.  The  declaration  then  stated 
that  the  interest  of  B.  in  the  demised 
premises,  by  assignment,  vested  in 
the  defendants ;  and  that  the  plain- 
tiff became  seised  of  the  reversion, 
subject  to  the  said  term.  First 
breach :  that  the  defendants  did  not 
repair  the  messuage,  &c.,  and  other 
buildings  which  were  during  the 
term  built  on  the  demised  premises. 
Second  breach :  that  the  defendants 
yielded  up  to  the  plaintiff  the  pre- 
mises out  of  repair. — Second  plea : 
to  the  breaches,  on  equitable  grounds. 
That  while  the  defendants  were  pos- 
sessed of  the  demised  premises,  by 
indenture  they  demised  them  to  the 

Slaintiff  for  a  term,  less  by  thirty 
ays  than  their  own  term  :  that  the 
plaintiff  covenanted  to  repair  and 
yield  up  in  repair,  the  defendants 
finding  certain  timber  and  iron  work. 
The  plea  then  alleged  that  the  want 
of  repair  complained  of  by  the  plain- 
tiff, was  caused  by  his  default  and 
was  a  breach  of  his  covenant ;  and 
that  the  defendants  were  ready  to 
find  timber  and  iron  work  :  and  that 
they  are  entitled  to  recover  from  the 
plaintiff  the  same  amount  of  damages 
as  he  sought  to  recover  from  them. 
The  plea  concluded  by  offering  to 
set  off  the  damages. — Third  plea: 
as  to  not  repairing  and  yielding  up 
in  repair  certain  buildings  erected 
on  the  premises  duriug   the  term: 


That  the  said  buildings  were  not  iu 
being  at  the  time  of  making  the 
indenture,  and  were  built  after  the 
commencement  of  the  term,  and  were 
then  entirely  new  erections  and  not 
built  in  the  place  of  anything  stand- 
ing on  the  land  at  the  time  of 
the  demise.  On  demurrer  to  these 
pleas : — 

Seld:  First,  that  the  third  plea 
was  bad:  for  as  the  covenant  was 
not  a  covenant  absolutely  to  do  a 
new  thing,  but  to  do  something  con- 
ditionally, viz.,  if  new  buildings  were 
erected  on  the  demised  premises  to 
repair  them ;  and,  as  when  built 
they  would  be  part  of  the  thing 
demised,  the  assignee  was  bound, 
though  not  named. 

Secondly,  tliat  the  second  plea 
was  not  good  as  an  equitable  defence ; 
or  as  a  defence  at  law,  in  avoidance 
of  circuity  of  action,  inasmuch  as 
the  covenants  were  not  co-extensive, 
and  the  damages  could  not  be  iden- 
tical. 

Qu^tre,  whether  a  plea  professedly 
on  equitable  grounds  can  be  held 
good  at  common  law.  Minshull  v. 
Oakes  and  Another ^  793 

(2).  To  Perform  Works^Implied 
Covenants  to  Permit  the  Works  to 
he  Executed, 

By  deed,  reciting  that  the  defend- 
ants, a  waterworks  Company,  had 
determined  to  construct  a  well,  &c., 
and  that  the  engineers  of  the  Com- 

§any  had  prepared  the  necessary 
ra wings  for  the  same,  and  made  a 
general  specification  referring  to  the 
said  drawings  of  all  the  works  to  be 
done,  and  of  the  materials  to  be 
found  and  provided  for  that  purpose ; 
that  the  plaintiffs  had  agreed  to 
make  the  well,  &c.,  and  to  execute 
all  the  works  particularized  in  the 
said  specification,  and  which  might 
be  implied  therefrom  or  incidental 
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thereto,  for  8880/. ;  and  that  to  the 
drawings  and  specification  the  cor- 
porate seal  of  the  Company  had  been 
affixed,  and  that  the  plaintiffs  had 
signed  the  same :  the  plaintiffs  cove- 
nanted to  complete  the  well,   &c., 
and  works  mentioned  and  specified 
in  the  specification  or  shewn  in  the 
drawings,  or  which  maj  be  reason- 
ably implied  therefrom  or  be  con- 
sidered incidental  thereto,   of  the 
materials  and  in  manner  and  in  all 
respects  therein  mentioned ;  and  that 
they  would  find  all  materials  required 
in  the  making  and  completing  the 
works  of  such  sort,  &c.,  as  in  the 
specification     described;      and    all 
scaffolding,   engines,    pumps,    &c., 
mentioned  in  the  specification,   as 
required  to  be  proTided  by  the  per- 
son contracting  to  perform  the  said 
work,  as  might  be  found  necessary 
to  complete  the  works,  and  labour, 
&c.,  necessary  for  the  construction 
and  completion  of  the  well  in  a 
workmanlike    manner,   and   in   all 
respects  conformable  to  the  specifi- 
cation;   and  fully  to  complete  the 
works  in  a  workmanlike  manner  on 
or  before  the   22nd   of  September 
then  next  (with  power  to  the  engi- 
neer of  the  Company  to  delay  the 
work  and  mnt  an  extension  ot  time 
if  he  should  think  proper).     If  not 
completed  in  manner  aforesaid  on 
the  22nd  of  September,  the  plaintiffs 
to   be    liable  to  a  penalty  of  20{. 
weekly.    The  defendants  coyenanted 
to  pay  the  3880/.,  and  such  further 
sums  as  should  be  payable  in  respect 
of  deviations  from  the  works.     The 
specification,  which  was  under  the 
seal  of  the  Company,  contained  the 
following  passage : — **  The  contractor 
will  be  required  to  sink  the  well,  Ac., 
to  the  depth  of  120  feet,  ^.,  after 
which  the  Company  will  undertake 
the  erection  of  the  permanent  steam- 
engine  and  permit  the  pumping  to 
be  performed  by  it,  sufficient  interval 


of  time  being  allowed  for  the  erection 
of  the  steam-engine,  and  such  time 
added  to  the  period  assigned  to  the 
contractor  for  the  performance  of 
the  works.  Held,  that  there  was  an 
implied  covenant  on  the  part  of  the 
Company  to  erect  the  permanent 
steam-engine  as  provided  in  the 
specification.  KnigTU  and  Another 
v.  The  Oravetend  and  IGUon  Water* 
works  Chmpany,  6 

(3).  Ibr  Quiet  Unjoyment-^What  ii 
.  a  Breach  of. 

By  indenture,  the  defendant  de- 
mised to  the  plaintiffs  a  coal  mine 
for  a  term  of  years,  with  liberty  to 
dig  and  sink  pits,  &c.,  for  obtaining 
the  coal.    And  the  defendant  cove- 
nanted with  the  plaintiffs  that  they 
might  peaceably  and  quietly  have, 
hold,  occupy,  possess  and  enjoy  the 
mine  during  the  term,  without  any 
molestation,  interruption  or  distur- 
bance whatever  of,  trom,  or  by  the 
defendant.    After  the  making  of  the 
indenture  the  defendant  excavated  a 
quarry  of  ironstone,  lying  under  some 
of  the  closes  under  which  the  demised 
mine  was  situate,  but  above  that 
mine;    and  made  holes   from  the 
strata  of  ironstone  into  the  demised 
mine ;  and  thereby  caused  quantities 
of  water  to  percolate  into  the  demised 
mine;   and  the  defendant  also  by 
excavating  the  quarry  caused  parts 
of  the  roof  of  the  demised  mine  to 
fall  in,  and  by  reason  of  the  premises 
the  demised  mine  became  flooded, 
and  the  working  of  the  coal  was 
rendered  impracficable.     Seid^  that 
though  the  defendant  had  a  right  to 
excavate  the  quarry,  yet  as  the  exca- 
vation had  caused  an  interruption  of 
the  plaintiffs'  occupation  of  the  de- 
mised mine,  the  derendant  was  liable 
for  a  breach  of  his  covenant  for  quiet 
enjoyment.     Shaw  v.  Stenton,     858 
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(4).  Independeni. 

Declaration  agaiiuit  a  aubscriber 
to  a  projected  itulway  Company,  on 
a  covenant  in  the  subscription  con- 
tract to  pay  the  expences  in  the  event 
of  an  act  of  paruament  not  being 
obtained.  The  defendant,  who  was 
under  terms  of  pleading  issuably, 
pleaded  (inter  alia)  a  plea  setting 
out  the  subscription  contract,  which 
also  contained  a  covenant  by  the 
subscribers  to  pay  the  amount  of 
their  subscriptions  in  such  sums  and 
at  such  places  and  times  as  should 
be  required  or  appointed  by  the 
Board  of  Directors.  The  plea  then 
averred  that  the  defendant  had  not 
been  required  bv  the  Boivd  of  Di- 
rectors to  pay  his  subscription  or 
the  expences.  The  plaintiff  having 
signed  judgment  :—&rW,  that  the 
plea  was  not  issuable.  MilleU  and 
Another  v.  Browne^  837 

DAMAGE. 

(1).  When  too  Bemote, 

See  Mabtsb  Airn  Sebyaitt,  (2). 

(2).  Mea^wre  of  Damage  in  Action 
for  Nonpayment  of  Premiums  on 
Policy  of  Insurance, 

The  plaintiffs  lent  to  the  defendant 
600/.  on  the  security  of  an  indenture 
whereby  two  policies  of  insurance 
were  charged  with  the  payment  of 
the  principal  mone^r  and  interest. 
The  mdenture  contained  a  covenant 
by  the  defendant  to  pay  the  pre- 
miums of  the  policies.  By  toeir 
terms  the  policies  only  remained  in 
force  provided  the  premiums  were 
paid  every  year.  The  defendant  paid 
the  first  year's  premium  only,  and 
the  plaintiffs  havmg  sued  him  on  his 
covenant  for  nonpayment  of  the  three 
subsequent  years  premiums: — Heldj 
that  as  it  did  not  appear  that  the  i 
plaintiffs  had  sustained  any  loss  by 


the  defSmdant's  neglect  to  keep  up 
the  policies,  the  measure  of  damage 
was  not  the  amount  of  the  three 
years*  premiums,  but  the  plaintiffs 
were  entitled  to  nominal  damages 
only.  jl%e  National  Aeeurance  and 
Investment  Asweiation  v.  Best,    605 

(3).  Meoiure  of  in  Action  for  Non- 
repair of  Premises  after  Foffeiture 
of  Term  by  Landlord. 

The  defendant,  an  under-lessee^ 
who  had  covenanted  with  the  plain- 
tiff, his  lessor,  to  keep,  and  at  the 
expiration  or  sooner  determination 
of  the  term,  to  leave  and  deliver  up 
the  premises  in  repair,  allowed  them 
to  become  out  of  repair.  While 
they  remained  in  this  condition,  the 
plaintiff  having  committed  a  forfei- 
ture by  nonpayment  of  rent,  the 
superior  landlord  brought  ejectment, 
and  evicted  the  plaintiff  and  defend- 
ant.— ITeld,  that  the  plaintiff  was 
entitled  to  recover  against  the  de- 
fendant substantial  damages  for  the 
nonrepair  of  the  premises.  Dames 
V.  Underwood^  570 

DEED. 

(1).  What  Amounts  to. 

See  CovxVAJTT,  (2). 

(2).  Construction  of. 

See  CanjLL. 

DEVISE. 

See  Emblemsnts. 

Construction  qfSstate  Tail, 

A  testator  by  a  codicU,  (made 
before  the  1st  January,  1838)  which 
he  desired  should  be  considered  as 
annexed  to  and  taken  as  part  of  his 
wiU,  devised  certain  freehold  land  to 
P.,  to  hold  to  P.,  her  heirs  and  as- 
signs for  ever :  Provided  that  in  case 
she  should  depart  this  life  without 
leaving   lawful  issue  of  her  body, 
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then  he  gave  and  devised  the  same 
in  manner  and  form  by  him  given 
and  devised  by  bis  will.  By  bis  will 
he  had  devised  the  said  land  to  W. 
to  hold  to  W.,  her  heirs  and  assifi;ns 
for  ever :  Provided,  nevertheless,  that 
in  case  W.  should  die  without  lawful 
issue  living  at  the  time  of  her  de- 
cease, then  the  residue  should  go  to 
and  be  possessed  by  P.,  her  heirs  and 
assigns  for  ever :  Provided  also,  that 
in  case  W.  and  P.  should  both  die 
without  leaving  issue  lawfully  bom 
of  their  bodies,  then  the  said  land 
should  go  to  the  daughters  of  B.  and 
P.,  and  their  heirs.— -Hie W,  that  by 
the  codicil  P.  took  an  estate  tail. 
BUs  and  Wife  v.  Smithy  105 

DISCOVEET. 

See  OoMMOif  Law  PEOOEBirBB  Act, 
1854,  (2)  (3). 

DISTEESS. 

(1).  Surplus  Goods-' Monies — Be- 
medy  against  Broker  hy  Oumer  of— 
Trover-^'Money  had  and  Beceived. 

Where  goods  distrained  for  rent 
in  arrear  have  been  removed  to  a 
convenient  place  for  sale  and  suffi- 
cient sold  to  satisfy  the  distress,  the 
proper  course  is  for  the  broker  to 
leave  the  surplus  money  with  the 
sheriff  and  return  the  surplus  goods 
to  the  premises  from  whence  he  took 
them. 

p.  assigned  his  furniture  to  the 
plaintiff  as  a  security  for  money 
advanced.  The  deed  of  assignment 
provided  that  on  default  in  payment 
of  the  principal  or  interest  on  a  day 
named,  or  such  earlier  day  as  the 
plaintiff  should  appoint  by  notice,  it 
should  be  lawful  for  the  plaintiff  to 
take  possession  of  the  furniture ;  but 
that  until  default  D.  should  hold  it. 
D.  being  indebted  to  his  landlord  for 


rent,  the  defendant,  a  broker,  dis- 
trained the  furniture.  The  plaintiff 
gave  notice  to  D.  to  pay  the  prin- 
cipal money  and  interest,  and  he 
afterwards  gave  notice  to  the  de- 
fendant that  D.  had  assigned  the 
furniture  to  him.  The  defendant  on 
receiving  this  notice  said  that  he 
would  "take  care  it  was  properly 
acted  on."  The  goods  were  removed 
from  D.*s  house  to  an  auction  room, 
and  sufficient  having  been  sold  to 
satisfy  the  distress,  the  defendant 
returned  the  surplus  goods  to  D.'s 
house  and  gave  the  surplus  money  to 
D. — Held :  First,  that  there  was  no 
conversion  of  the  goods  by  the  de- 
fendant :  Secondly,  that  the  action 
for  money  had  and  received  could 
not  be  maintained  for  the  surplus 
money.  Bvems  and Anothery.  Wright, 

627 

(2) .  Second  Distress —  WTiere  Former 
Distress  Unproductive, 

The  defendant  had  distrained  a 
stack  of  the  plaintiff,  which  was  sold 
under  the  distress  by  auction,  one  of 
the  conditions  of  the  sale  being  that 
the  purchaser  should  pay  for  the 
same  at  the  fall  of  the  hammer.  The 
plaintiff,  who  was  present  at  the  sale 
said,  it  was  "one  thing  to  buy  the 
stack  and  another  to  take  it  away." 
The  purchaser  did  not  pay  the  price 
or  any  deposit,  and  the  stack  re- 
mained on  the  plaintiff's  premises,  a 
lock  having  been  put  on  the  gate 
of  the  field  where  it  was,  by  the 
auctioneer.  The  purchaser  liaving 
attempted  to  remove  the  stack  a  few 
days  afterwards,  was  prevented  from 
domg  so  by  the  violence  of  the  plain- 
tiff and  several  other  men.  He  then 
repudiated  the  purchase  and  refused 
to  pay  for  the  stack.  The  defendant 
then  distrained  again.  The  jury 
having  found  that  the  purchaser  had 
not  at  any  time  after  the  sale  an 
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opportunity  of  taking  away  the  stack. 
—Held,  that  the  second  aiatress  waa 
lawful.     Lee  y.  Cooke,  584 

EASEMENT. 

Pleading — Prescriptive  Enjoyment, 
— Support  of  Foundation  of  House 
hf  subjacent  Strata  as  of  Right  for 
twenty  gears —  Contentious  Enjog' 
ment. 

Dechuration :  that  the  plaintiff 
was  lawfully  possessed  of  certain 
mesiuages,  belonging  to  and  sup- 
porting which  were  certain  founda- 
tions, which  by  reason  of  his  posses- 
sion of  the  messuages,  the  plaint  itf 
of  right  had  enioyed  and  was  enjoy- 
ing, and  still  ot  right  ought  to  enjoy 
for  the  support  of  the  said  messuages, 
which  foundations  the  plaintiff  was 
of  right  entitled  to  haye  supported 
by  certain  land  in  which  quarries 
were  worked :  that  the  defendant 
negligently  worked  the  quarries  near 
to  the  said  messuages,  whereby  the 
foundations  were  weakened  and  the 
messuages  fell.  On  motion  in  arrest 
of  judgment. — Held,  that  the  decla- 
ration was  sufficient. 

The  plaintiff  in  the  year  1824 
built  a  house  on  certain  wastes,  and 
in  the  following  year  obtained  a 
grant  from  the  Crown  of  the  surface, 
excepting  mines.  The  house  was 
about  thirty  yards  from  a  quarry. 
In  the  year  1840  the  tenant  of  the 
owner  of  the  minerals,  who  claimed 
a  right  to  take  the  minerals  without 
making  compensation  for  damage  to 
the  surface,  began  to  get  stone  from 
under  the  house,  in  consequence  of 
which  and  of  the  blasting  operations 
the  house  became  untenantable.  In 
1853  the  defendant  cut  away  certain 
supports  which  had  been  left  imder 
the  house,  and  the  house  fell  in. 
The  Judge  left  the  question  to  the 
jury,  who  found  that  the  plaintiff  had 
enjoyed  the  right  of  support  for  his 


house  on  the  foundations  on  which 
it  stood  without  interruption  for 
twenty  years.  On  motion  for  a  new 
trial,  on  the  ground  that  the  Judge 
ought  to  haye  told  the  jury  that  the 
enjoyment  was  contentious  and  not 
as  of  right.— /Tir^,  that  the  questiou 
was  properly  left  to  the  jury. 

QutBre,  wnether,  independently  of 
prescription,  the  owner  of  the  sur- 
face has  not  a  right  to  the  yertical 
support  of  the  subjacent  strata,  for 
the  surface  and  for  all  reasonable 
buildings  put  upon  it.  Bogers  y. 
Taglor,  828 

EASTERN    COUNTIES    BAIL- 
WAY  ACT. 

(6  &  7  Wm  4,  o.  ovi.,  SB.  237, 238). 

Power  of  Justice  under,    to    issue 
Warrant  before  Conviction, 

See  Justice  op  the  Fe^ce. 


EASTERN    COUNTIES    RAIL- 
WAY  COMPANY. 

Working  Agreement  tcith  Eastern 
Union  and  Norfolk  Railways  — 
7^8  Geo.  4,  c.  xlii.,  *.  3—"  Di- 
verting or  Abstracting  Water. ^ 


i> 


An  Act,  7  &  8  Geo.  4,  c.  xlii.,  for 
making  a  nayigable  communication 
for  ships  between  the  city  of  Nor- 
wich and  the  sea,  empowered  the 
Company  of  Proprietors  of  the  Nor- 
wich and  Lowestoft  Navigation  to 
erect  a  lock  or  sluice,  with  proper 
stop-gates,  to  prevent  the  waters  of 
a  broad  and  certain  navigable  rivers 
from  flowing  into  a  certain  lake,  and 
to  make  an  entrance  cut  from  that 
lake  to  the  sea  Section  3  provided, 
that  nothing  in  the  Act  contained 
should  authorize  or  enable  the  Com- 
pany to  divert  or  abstract  any  of  the 
waters  of  the  said  broad  or  nvers  for 
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any  purpose  whatsoever,  except  for 
the  purpose  of  supplying  certain 
intended  cuts  with  water,  and  for 
the  purposes  of  locking  ships  or 
vessels  from  or  into  the  said  lake. 
This  entrance  cut  firom  the  lake  into 
the  sea  was  constructed  under  the 
said  Act,  and  the  level  of  the  water 
in  the  lake  was  kept  lower  than  the 
level  of  the  broad  and  rivers.  The 
lock  was  made  with  proper  gates  in 
pursuance  of  the  Act.  Bj  divers 
acts  of  parliament,  and  ultimatelv  bv 
0  &  10  Vict.  c.  cxxxii.,  the  said  lock 
and  works  became  vested  in  the 
Norfolk  Bailwaj  Company.  By  an 
agreement  between  the  Norfolk 
Sailway  Company  and  the  Eastern 
Counties  Kailway  Company,  reciting 
that  the  works,  including  the  lock  in 
question,  had  become  vested  in  the 
Norfolk  Boilway  Company,  it  was 
provided  that  "The  Eastern  Coun- 
ties Kailway  Company  should  have, 
as  between  themselves  and  the  other 
Company,  (but  subject  to  such  di- 
vision and  apportionment  of  gross 
receipts  as  is  therein  mentioned), 
the  exclusive  possession,  use,  enjoy- 
ment and  receipt  of  all  the  property, 
rights,  Ac,f  of  tne  works  respectively 
in  the  same  manner  as  the  Norfolk 
Bailway  have  become  entitled  to  the 
same  under  or  by  virtue  of  the  re- 
spective Acts,  &c.,  or  otherwise: 
That  the  Eastern  Counties  Company 
should  at  all  times  repair  and  Keep 
up  the  said  works  with  the  appurte- 
nances,'' &c. ;  and  that  the  powers 
of  the  Norfolk  Eailway  Company 
should  be  exercised  by  the  Eastern 
Counties  Company.  Other  clauses 
provided  for  the  division  of  the  profits 
m  certain  proportions  after  deduct- 
ing the  working  expences,  which 
were  to  be  borne  by  the  Eastern 
Counties  Company.  Clause  29  pro- 
vided for  the  appointment  of  a  joint 
committee  of  airectors  of  the  three 
Companies  to  superintend  the  work- 


ing of  the  railwavs.  By  17  &  18 
Vict.  c.  ccxx.,  s.  2,  the  agreement  was 
confirmed ;  and  by  s.  11,  the  Eastern 
Counties  Company  were  to  use,  work, 
regulate  and  manage  the  five  under- 
takings (in  the  Act  mentioned)  as 
if  they  were  one  undertaking.  By 
s.  12,  ''the  powers  mnted  to  the 
Companies  respectively,  by  virtue  of 
the  recited  Acts,  or  any  of  them, 
with  respect  to  the  user,  working, 
regulation  and  management  of  their 
respective  railways,  works  and  under- 
takings, &c.,  were  to  be  exercised 
and  enjoyed  by  the  Eastern  Counties 
Bailway  Company,  &c.,  under  the 
same  regulations  and  restrictions  as 
were,  by  the  recited  Acts  relating  to 
that  Company,  imposed  on  that  Com- 
pany. After  the  making  of  the 
agreement,  the  Eastern  Counties 
Kailway  Company  entered  into  pos- 
session of  the  lock  and  works,  and 
the  Norfolk  Kailway  Companjr  were 
not  in  possession.  At  tBe  time  of 
the  making  of  the  agreement,  the 
lock  had  been  allowed  to  become  out 
of  repair,  and  such  want  of  repair 
continued  after  the  lock  and  works 
came  into  the  possession  of  the  East- 
ern Counties  Kailway  Company;  and 
during  all  that  time  large  quantities 
of  water  escaped  from  the  broad  and 
rivers  into  the  lake. —  Held:  First, 
that  such  water  was  diverted  or  ab- 
stracted contrary  to  the  prohibition 
in  7  &  8  Geo.  4,  c.  xlii.,  s.  3. 
Secondly,  that  the  Norfolk  Kailway 
Company  were  not  responsible  for 
the  diversion  or  abstraction  of  the 
waters  subsequent  to  the  making  of 
the  agreement,  and  the  passing  of 
17  &  18  Vict.  c.  ccxx.,  while  the  lock 
and  works  were  in  the  possession  of 
the  Eastern  Counties  Kailway  Com- 
pany. Isaac  Freston,  Clerk  to  the 
Commissioners  of  the  Haven  of  Great 
Yarmouth,  v.  The  Norfolk  Railway 
Company  and  the  Eastern  Counties 
Railway  Company^  735 


EQUITABLE  PLEAS,  Ac. 


EVIDENCE. 
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ECCLESIASTICAL  LAW- 
See  Chitbch  Builoiitg  Actb. 

ELEGIT. 

Sheriff-^PfmndiMge, 

A  sheriff  is  not  entitled  to  pound- 
age upon  a  writ  of  elegit,  unleaa  he 
hag  extended  the  land  under  the 
writ.  Therefore,  where  a  judgment 
creditor  iMued  three  writs  of  ele^t 
on  BucceBsire  judgmentB,  and  the 
sheriff  deliyered  to  him  possession 
of  the  land  under  the  first  writ : — 
Seld^  that  the  sheriff  had  no  power 
to  extend  the  land  under  the  second 
and  third  writs,  and  consequently 
was  not  entitled  to  poundage  on 
those  writs.  Carter  and  Another  v. 
Huffhee,  714 

EMBLEMENTS. 

Title  of  Devisee  of  Land  to,  ae  againet 
Executor, 

A  testator  devised  to  W.  certain 
land  odled  the  "Clar  pits,'*  and 
bequeathed  to  C.  and  W.  all  his 
monies,  &c.,  personal  estate  and 
effects  whatsoever  and  wheresoever, 
not  therein  Bpecifically  bequeathed. 
There  was  no  specific  bequest  of 
crops  erowinff  on  the  land.—JB'WJ, 
that  the  devisee  of  the  land  was 
entitled  to  the  emblements  growing 
upon  it  at  the  time  of  the  testator's 
decease.  Henry  Cooper  and  Sarah 
Cooper,  Executor  and  Executrix  of 
W.  Cooper,  v.  Edwin  Wool/it,      122 

EQUITABLE  PLEAS  AND 
BEPLICATIONS. 

See  CoMMOir  Law  Fboczditbx  Act, 
(5),  (6). 

COVEITAKT  (I). 


EBEOB. 


Froeeeding  in — By   PUnntiff^  after 
Judgment    of  JNolle  prosequi  on 
Special  Case. 

See  CoMicoir  Law  Pbocxdube  Act, 
1854,  (1). 

ESTOPPEL. 

Pretended  Sale  of  Goods. 

The  plaintiff,  being  in  difficulties 
and  feanng  that  some  of  his  creditors 
would  issue  execution  against  his 
goods,  agreed  with  the  defendant, 
who  waa  also  a  creditor,  that  there 
should  be  a  pretended  sale  of  them 
to  him.  For  this  purpose  an  invoice 
was  made  out  and  a  receipt  given 
to  the  defendant  for  a  Bum  therein 
stated  to  be  the  purchase  money, 
and  possession  of  the  goods  was 
delivered  to  the  defendant.  After- 
wards the  defendant  sold  the  goods 
as  his  own,  whereupon  the  plaintiff 
brought  trover. — Held,  that  no  pro- 

Serty  in  the  gooda  passed  to  the 
efendant;  and  that  the  plaintiff 
was  not  precluded  from  Bhewing  that 
no  pavment  was  in  fact  made  and 
that  the  transaction  was  not  a  real, 
but  a  pretended  sale.  Bowes  v. 
Foster,  779 

EVIDENCE. 

See  Attorney. 

BoBOTTOH  English. 

CONTBACT,  (1),  (2). 

Inolosvbs  Act. 

Lanbb  Clauses  Conbolida- 

TiON  Act,  (1). 
Malicious  Pboseoutiok. 
Shebipi*. 

Covenant  not  to  use  Premises  as  Shop 
without  Licence — Presumption  of 
Licence  from  20  years  user. 

A  lease  contained  a  covenant  on 

1 


0(r» 


EXECUTION. 


EXTENT. 


the  part  of  the  lessee  that  he  would 
not,  without  the  consent  of  the 
lessor,  use,  exercise,  or  carry  on  in 
the  demised  premises  any  trade  or 
business  whatsoever,  nor  convert  the 
dwelling-houses  into  a  shop,  nor 
suffer  the  same  to  be  used  for  any 
other  purpose  than  dwelling-houses. 
One  of  the  dwelling-houses  was  con- 
verted into  a  public  house  and  a 
grocery  shop,  and  the  lessor,  with 
full  knowleage  of  it,  for  more  than 
twentjr  years  received  the  rent.  The 
plaintiff,  having  purchased  the  re- 
version of  the  lessor,  brought  an 
action  of  ejectment  for  the  breach  of 
the  covenant. — Held,  that  the  user 
of  the  premises  in  their  altered  state 
for  more  than  twenty  years,  with 
the  knowledge  of  the  lessor,  was 
evidence  from  which  a  jury  might  pre- 
sume a  licence.  Qihion  v.  Susannah 
Boeg,  615 

EXECUTION. 

By  ca  $a. — Countermand  of  Writ — 
Effect  of  discharge  from  custody  by 
authority  of  Attorney, 

The  plaintiffs  having  recovered 
judgment  against  the  defendant,  in 
June,  1855,  issued  a  ca.  sa.  thereon, 
and  a  warrant  was  delivered  to  W, 
an  officer  of  the  sheriff.  A  few  days 
afterwards  the  managing  clerk  of 
the  plaintiffs'  attorney  wrote  to  W. 
requesting  him  not  to  execute  the 
wnt.  In  January,  1856,  the  de- 
fendant was  arrested  by  S.,  another 
officer  of  the  sheriff,  under  a  ca.  sa. 
issued  on  a  Judgment  obtained 
against  the  de&ndant  by  another 
creditor.  On  the  same  day  the  de- 
fendant paid  the  amount  due  on 
that  judgment.  S.,  before  discharg- 
ing the  defendant,  sent  to  the 
sheriff's  office  to  inquire  whether 
there  were  any  other  writs  against 
him,  and  in  answer  received  a  copy 
of  the  warrant  granted  on  the  writ 


issued  bv  the  plaintiffs.  The  manag- 
ing clerk  of  the  plaintiffs'  attorney 
having  heard  oi  the  defendant's 
arrest  reminded  W.  of  the  counter- 
mand of  the  plaintiffs'  writ,  when 
W.  required  a  countermand  signed 
by  the  attorney,  which  was  sent,  and 
the  defendant  was  discharged  from 
custody.  In  an  action  by  the  plain- 
tiffs against  the  defendant  on  their 
judgment. — Held:  That  there  was 
no  arrest  of  the  defendant  under  the 
plaintiffs'  writ,  either  in  fact  or  in 
law,  and  that,  even  if  there  had 
been,  there  was  no  discharge  from 
custody  by  the  plaintiffs,  and  con- 
sequently the  action  on  the  judg- 
ment was  maintainable.  2%«  Ifa- 
tional  Assurance  and  Investment 
Ajssociation  v.  Best,  605 

EXECUTOR. 

See  Emblemsitts. 
BsTENus,  (3;. 

EXTENT. 

Sale  of  Lands  under  25  Oeo,  8,  c,  85 
— Fund  in  Court — Who  entitled  to 
increase  of 

The  lands  of  a  debtor  to  the  Crown 
having  been  extended  and  sold  under 
the  25  Oreo.  3,  c.  35,  the  purchaser 
in  1802  obtained  an  order  for  pay- 
ment of  the  money  to  the  deputy 
remembrancer,  subject  to  the  order 
of  the  Court  of  Exchequer.  The 
money  was  invested  in  the  funds, 
and  the  dividends  were  from  time 
to  time  reinvested.  The  money 
remained  in  Court  till  1857,  when 
the  fund  had  increased  to  an  amount 
more  than  sufficient  to  satisfy  the 
debt  of  the  Crown. — Held,  that  the 
Crown  was  not  entitled  to  a  share  of 
the  surplus  arising  from  the  invest- 
ment, but  only  to  the  principal, 
interest  and  costs.  The  King  (Oeo. 
III.)  V.  De  La  Motte,  589 


GOODS  SOLD. 


GUARANTEE. 
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FEES  FOB  CHBISTENINGS. 

Action  far  Mone^  had  and  received 
by  Party  entitled  to. 

See  Chitbch  Building  Acts. 

GLANDEBED  HOBSE. 

Semhle:  That  it  is  not  legal  to 
lell  a  glandered  hone.  Hill  v. 
Balls,  299 

Action  for  Selling. 
See  Pleaddtg. 

GOODS  SOLD. 
Jetton  for,  when  maintainahle, 

(1).    Ooode  supplied  by  Person  to 
whom  Order  not  given. 

The  defendants,  who  had  been  in 
the  habit  of  dealing  with  B.,  sent  a 
written  order  for  goods  directed  to 
B.  The  plaintiff,  who  on  the  same 
day  had  bought  B.'s  business  exe- 
cuted the  order  without  giving  the 
defendants  any  notice  that  the  goods 
were  not  siipplied  bj  B. — Held,  that 
the  plaintiff  could  not  maintain  an 
action  for  the  price  of  the  goods 
against  the  defendants.  Boulton  v. 
Jones  and  Another,  564 

(2).  Goods  to  he  Paid  for  hy  Bill  or 
in  Cash — Election  to  pay  Cash, 

The  defendant  bought  goods  upon 
the  following  terms  of  payment : — 
"  Four  months  bill  on  the  10th  of 
the  month  following  delivery,  or 
2  °/o  for  cash."  After  the  delivery 
of  the  goods  he  paid  part  of  the  price 
in  ctti^.—rHeld,  that  he  had  exer- 
cised his  option  of  paying  ready 
money,  and  therefore  that  the  plain- 
tiff  might  sue  him  for  goods  sold 
"without  waiting  for  the  expiration 
of  the  four  months.  Schneider  and 
Another  v.  Poster  and  Others,  4 


GUABANTEE. 

Construetion — Consideration. 

The  following  guarantee  was  held, 
by  Bramwell,  B.,  and  Watson,  B. 
(dissentiente  Pollock,  C.  B.,)  not  to 
be  founded  on  a  sufficient  consider- 
ation : — '*  I  am  aware  that  my  uncles 
J.  and  J.  F.  K.  stand  considerably 
indebted  to  you  for  professional 
business  and  for  cash  advanced  to 
them,  and  that  it  is  not  in  their 
power  to  pay  you  at  present,  and  as 
m  all  probabdity  they  will  become 
further  indebted  to  you,  though  I  by 
no  means  intend  that  this  letter 
shall  create  or  imply  any  obligation 
on  your  part  to  increase  your  claim 
against  them,  I  am  willing  to  bear 
you  harmless  against  any  loss  arising 
out  of  the  past  or  future  transac- 
tions between  you  and  my  said 
uncles  to  a  certain  extent;  and, 
therefore,  in  consideration  of  your 
forbearing  to  press  them  for  the  im- 
mediate payment  of  the  debt  now 
due  to  you,  I  hereby  engage  and 
agree  to  guarantee  you  the  payment 
of  any  sum  they  may  be  indebted  to 
you  upon  the  balance  of  accounts  at 
any  time  during  the  next  six  years 
to  the  extent  of  1000/.  whenever 
called  upon  by  you  to  pay  the  same, 
and  afler  twelve  months  previous 
notice."  Maria  Oldershaw  and  Bobert 
Mushet,  Executrix  and  Executor  of 
Bobert  Oldershaw,  v.  William  Thomas 
King,  399 

In  August  1818,  the  defendant 
entered  and  gave  the  following  gua- 
rantee to  O. — "  I  am  aware  that  my 
uncles  J.  and  J.  F.  K.  stand  con- 
siderably indebted  to  you  for  pro- 
fessional business  and  for  cash  ad- 
vanced to  them,  and  that  it  is  not  in 
their  power  to  pay  you  at  present, 
and  as  in  all  probaoility  they  will 
become  further    indebted    to   you, 
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thougli  I  by  no  means  intend  that 
this  letter  shall  create  or  imply  any 
obligation  on  your  part  to  increase 
your  claim  against  them,  I  am  willing 
to  bear  you  harmless  against  any 
loss  arising  out  of  the  past  or  future 
transactions  between  you  and  my 
said  uncles  to  a  certain  extent :  and, 
therefore,  in  consideration  of  your 
forbearing  to  press  them  for  the  im- 
mediate payment  of  the  debt  now 
due  to  you,  I  hereby  engage  and  agree 
to  guarantee  you  the  payment  of  any 
sum  they  may  be  indebted  to  you 
upon  the  balance  of  accounts  at  any 
time  during  the  next  six  years  to 
the  extent  of  1000^.  wheneyer  called 

Xn  by  you  to  pay  the  same,  and 
r  twelye  months  preyious  notice." 
At  the  date  of  the  guarantee  J.  and 
J.  F.  K.  were  indebted  to  O.  in  the 
sum  of  513/.  Subsequently  O.  ad- 
yanced  laige  sums  of  money  to  J. 
and  J.  F.  £.,  and  dealings  went  on 
till  January  1849,  when  the  debt  due 
from  them  to  O.  amounted  to  2184Z. 
— Held^  by  the  Court  of  Exchequer 
Chamber  (reversing  the  judgment  of 
the  Court  of  Exchequer),  that  the 
guarantee  was  founded  on  a  suffi- 
cient consideration,  and  that  further 
advances  having  been  made  and  time 
given,  it  bound  the  defendant. 

Per  Curiam  (dissentiente  Oromp' 
ton,  J.),  the  consideration  for  the 
promise  to  guarantee  was  the  keep- 
ing the  account  open  and  making 
further  advances,  rer  Crompion,  J., 
that  the  consideration  expressed 
being  the  forbearing  to  press  for  im- 
mediate payment,  no  other  consider- 
ation could  be  implied.  Per  Curiam, 
that  an  agreement  to  forbear  for  a 
reasonable  time  is  a  good  consider- 
ation to  support  a  promise  to  gua- 
rantee a  deot  from  a  third  person. 
Maria  Olderaikaw  and  Robert  Mushetf 
Executrix  and  Executor  of  Robert 
Oldershaw,  v.  WUliam  Thomae 
King,  617 


HABEAS  COEPUS. 
Praetiee, 

This  Court  will  grant  a  rule  call- 
ing on  a  committing  magistrate  to 
shew  cause  why  a  writ  of  habeas 
corpus  should  not  issue  to  bring  up 
a  prisoner,  in  order  that  the  vahdity 
or  the  warrant  of  commitment  may 
be  discussed  on  shewing  cause.  Ex 
parte  OroUy  854 

HIQHWAT. 

(1).  Inewffieiencff  ofBridge  aerou  a 
Canal  intereccUng. 

See  Caital  Comfakt. 

(2).  Stopping  bg  JEnelomre, 

See  IircLOBUBB  Act. 

HOESB  EEPOSITOET. 

Not  necessarily  ''  a  public  and 
open  place'*  within  the  meaning  of 
those  words  in  16  &  17  Yict.  c.  62, 
s.  1.     mil  y.  BalU,  209 

HUSBAND  AND  WIFE. 

Pledge  bg  Wife  of  her  separate 
Estate — Authoritg  to  receive  Divi- 
dend — Eevoeation, 

T.,  a  married  woman,  being  en- 
titled for  her  separate  use  to  the 
dividends  of  certain  government 
stock  standing  in  the  name  of  the 
plaintiff  as  her  trustee,  the  plaintiff 
gave  to  the  defendants,  a  banking 
Company,  a  power  of  attorney  to 
receive  the  dividends  and  at  the 
same  time  directed  them  to  pay  the 
dividends  to  T.  T.  directed  the  de- 
fendants to  pay  the  dividends  to  S. 
&  B.,  bankers  at  Brussels,  to  whom 
she  had  pledged  them  for  advances 
made  by  S.  &  B.  to  her  husband. 


ILLEGALITY. 


INCLOSUEE  ACT.      909 


The  defendants  for  some  time  paid 
the  dividends  to  8.  and  B.,  but  at 
length  T.  wrote  to  the  defendants  as 
follows : — **  1  think  it  right  to  inform 
jou  that  in  consequence  of  the  death 
of  one  of  m J  trustees,  as  well  as  mj 
having  left  Brussels,  I  have  been 
obliged  to  have  a  new  power  of  at- 
torney made  to  receive  my  own  divi- 
dends, and  I  shall  not  therefore  have 
occasion  to  trouble  jou  to  do  so." — 
No  new  power  of  attorney  was  made 
out  and  the  defendants  received  the 
ensuing  half-yearly  dividend  and 
transmitted  it  to  S.  <Sb  B.  The  plain- 
tiff having  sued  the  defendants  for 
that  dividend — Held,  in  the  Ex- 
cheauer  Chamber,  that  the  letter  of 
T.  aid  not  amount  to  a  revocation 
of  the  authority  she  had  given  the 
defendants  to  pay  the  money  they 
received  on  her  account  to  S.  &  B., 
and  consequently  that  the  plaintiff 
could  not  recover  Clerk  v.  Laurie, 
Public  Officer,  l[c.  199 

ILLEGALITY. 

Usury — Substituted  Agreement, 

By  agreement  made  in  1794, 8000^ 
stock  was  transferred  by  O.  to  H., 
upon  the  terms  that  H.  should  re- 
pay the  money  produced  by  the  sale 
of  it  or  replace  the  stock  at  the  option 
of  O.,  and  in  the  mean  time  pay 
interest  at  the  rate  of  5  per  cent. ; 
the  loan  was  secured  by  bond,  mort- 
gage, and  a  deed  of  covenant.  O. 
and  H.  being  dead,  E.  O.  being  the 
legatee  and  heiress,  but  not  the  per- 
sonal representative  of  O.,  and  J.  H. 
being  the  devisee  of  H.,  J.  H.  applied 
to  E.  O.  to  assist  him  to  raise  money, 
which  E.  O.  agreed  to  do  on  having 
a  security  for  the  replacement  of  the 
stock.  E.  O.  accordingly  assigned 
the  bond,  mortgage,  and  deed  of 
covenant  of  1794,  to  H.  and  P.,  bv 
way  of  mortgage,  to  secure  an  ad- 
vance to  J.  H.,  and  in  consideration 


thereof,  J.  H.,  in  1842,*by  indenture, 
conveyed  to  E.  O.  the  premises 
comprised  in  the  original  mortgage, 
together  with  other  lands,  by  way 
of  mortgage,  with  a  proviso  and 
covenant  to  secure  the  transfer  to 
E.  O.  of  8000/.  stock.  E.  O.  died, 
and  by  her  will  fomve  the  mortgage 
debt  of  1842  to  J.  H.^-Held,  that 
the  mortgage  and  covenant  of  1842 
were  not  so  connected  with  the  illegal 
agreement  of  1794  as  to  be  usurious 
and  void ;  and  that  therefore  legacy 
duty  was  payable  on  the  bequest. 
The  Attorney  General  v.  John  HoU 
linyworth,  416 

INCLOSUEE  ACT. 

Award  under — Stopping  highway — 
User  in  accordance  with  evidence — 
Presumption  of  order  qf  Justices. 

By  the  General  Inclosure  Act, 
41  Geo.  3,  c.  109,  s.  8,  in  case  the 
Commissioner  shall  be  empowered 
to  stop  up  any  old  or  accustomed 
road  passing  through  any  part  of  the 
old  inclosureSy  Ac,  the  same  shall  in 
no  case  be  done  without  the  con- 
currence or  order  of  two  justices. 
The  68  Geo.  8,  c.  Ixix.  (The  Flint 
Inclosure  Act),  by  s.  1,  appointed  a 
Commissioner  to  carry  the  Act  into 
execution,  subject  to  such  of  the 
regulations,  restrictions  and  provi- 
sions, &c.,  in  the  41  Oreo.  3,  c.  109, 
as  were  not  altered,  varied,  con- 
trolled by  or  repugnant  to  the  pro- 
visions of  that  Act.  Sect.  19  enacts, 
that  it  shall  be  lawful  for  the  Com- 
missioner to  stop  up  any  old  or 
accustomed  public  roaa  or  roads  ov3r 
the  marshes,  commons  and  teaste  lands, 
subject  nevertheless  to  the  concur- 
rence of  two  justices,  and  under 
such  regulations  as  are  contained  in 
41  G^o.  3,  c.  109,  and  provided  that 
the  old  roads  should  not  be  dis- 
continued till  the  new  roads  were 
properly  formed.    The  marshes  were 
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allotted  in  1819,  when  a  gate,  which 
had  since  been  kept  locked,  was  put 
up  across  an  old  road,  but  the  road 
had  since  been  used  by  foot  passen- 
gers occasionallj.  The  award  of  the 
Commissioners,  executed  in  1830, 
set  out  the  new  roads  and  directed 
the  old  roads  to  be  stopped  up.  A 
certificate  of  two  justices,  that  the 
new  roads  had  been  formed  and 
completed,  under  the  9th  section  of 
41  Oteo.  3,  c.  109,  was  put  in  and 
proved  ;  but  no  order  of  two  justices 
for  stopping  the  old  road  was  pro- 
duced. — jffeldj  that  it  might  be  pre- 
sumed that  an  order  of  two  justices 
for  stopping  up  the  old  road  had 
been  dulj  made.   Williams  v.  Uyton, 

771 

INCOME  TAX. 

Bents  or  Royalties  for  Brick  Earth 
— how  to  be  Assessed. 

By  indenture,  a  piece  of  land  was 
demised  with  power  to  the  lessee  to 
get  from  the  land,  clay,  brick  earth, 
and  other  materials  for  making 
bricks,  and  to  make  the  same  into 
bricks  upon  the  premises,  for  a  term 
of  fourteen  years:  paying  to  the 
lessor  the  yearly  rent  of  17/.  10».  for 
surface  rent,  by  quarterly  payments : 
also  paying  to  the  lessor,  for  royalty 
or  bnck  rent,  the  yearly  sum  of  100/., 
by  four  equal  quarterly  payments 
on  the  same  days :  and  also  paying 
in  respect  of  every  thousand  oric^ 
over  and  above  the  first  million  which 
should  be  made  on  the  premises  in 
any  one  year,  an  additional  royalty 
or  brick  rent  of  2s,,  to  be  paid  on 
the  last  day  of  every  year.— JcW, 
that  both  the  royalties  or  brick  rents 
were  chargeable  with  income  tax, 
and  that  it  was  payable  in  the  first 
instance  by  the  lessee  who  was  en- 
titled to  deduct  it  from  the  amount 
due  to  the  lessor.  Edmonds  v.  East- 
wood  and  Others,  811 


INJUNCTION. 

See  CoKMON  Law  Pbocedusb  Act, 
(4). 

INSOLVENT. 

1^2  Vict.  e.  110,  s.  91— New  Qm- 
tract  for  Payment  of  Old  Debt, 

The  defendant  mortgaged  to  B. 
certain  premises  as  a  security  for 
money  lent,  and  B.  obtained  a  judg- 
ment against  the  defendant  for  the 
principal  and  interest.  The  mort- 
gage debt  was  afterwards  assigned 
to  the  plaintiff  in  trust.  The  de- 
fendant took  the  benefit  of  the 
Insolvent  Act,  1  &  2  Vict.  c.  110, 
and  the  mortgage  debt  and  judgment 
were  inserted  in  his  schedule.  The 
defendant,  in  order  to  get  rid  of  the 
judgment,  afterwards  agreed  with 
the  plaintiff  to  pay  a  part  of  the 
principal  and  interest  due  on  the 
mortgage,  and  to  join  with  a  surety 
in  a  bond  for  payment  of  the 
remainder  by  instalments.  The 
money  having  been  paid  and  the 
bond  given,  satisfaction  of  the  judg- 
ment was  entered  up.  The  plaintiff 
sued  the  defendant  on  the  bond,  and 
the  jury  found  that  in  making  the 
agreement  the  defendant's  intention 
was  to  purchase  the  plaintifi^s  in- 
terest in  the  mortgaged  premises  and 
get  rid  of  the  judgment. — Held,  that 
the  transaction  was  not  a  new  con- 
tract or  security  for  pavment  of  a 
debt,  in  respect  of  which  the  de- 
fendant had  oeen  discharged,  within 
the  meaning  of  the  91st  section  of 
the  Insolvent  Act.  Ambrose  and 
Another  v.  Cook,  73 

INSURANCE 
ON  Lives. 
Without  Interest — Wagering  Policy. 
To  an  action,  by  the  executrix  of 
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J.  S.y  on  a  policy  of  insurance,  by 
which  the  defendants  agreed  with 
J.  S.  to  pay  to  his  executors  2000/. 
on  his  death,  the  defendants  pleaded 
that  the  policy  was  made  by  T.  S.  in 
the  name  of  J.  S.,  but  for  the  use 
and  benefit  of  T.  S.  and  not  for  the 
use  or  on  account  of  J.  S. ;  that  T.  S. 
had  not  any  interest  in  the  life  of 
J.  S.,  and  that  the  policy  was  a 
wagering  policy  contrary  to  the 
statute,  whereby  the  policy  was  void. 
— Held  a  good  plea.  Oharlotte  ShiU 
ling^  Administratrix  of  James  Shilling, 
▼.  The  Accidental  Death  Insurance 
Company,  42 

OK  Ships. 

(1).   Voyage  Policy  on  Salvage — 
Warranty  of  Seaworthiness, 

In  a  voyage  policy  of  insurance  on 
salvage,  there  is  an  implied  condition 
or  warranty  of  seaworthiness.  Knill 
and  Another  v.  Hooper,  277 

(2).  Policy  on  Rice  in  Ship  or  Ships 
to  be  declared  free  of  Average — 
What  may  he  declared —  Valuation 
of  Separate  Bags, 

On  an  insurance  of  goods  in  "  ship 
or  ships  "  which  were  declared  to  be 
and  to  be  valued  "  on  rice,  to  be  de- 
clared free  from  particular  average," 
the  insurer  cannot,  by  indorsing  a 
declaration  of  interest  with  a  separate 
valuation  of  each  bag  of  rice,  create 
a  separate  insurance  on  each  bag. 

A  policy  of  insurance,  having  been 
effected  on  goods  "  in  ship  or  ships,*' 
declared  to  be  "on  rice,  to  be  de- 
clared free  from  particular  average," 
the  insured  indorsed  on  the  policy  a 
declaration  which  was  afterwards 
marked  with  the  initials  of  the  under- 
writers as  follows: — [R.]  600  bags 
rice,  per  "Laidmans,"  @  8/3  per 
bag,  206/.  5*. ;  [R]  4,500  bags  nee, 

VOL.  II. — y.  s.  boo 


per  "Margaret  SkeUy,"  @  8/8  per 
Dag,  1,85S.  5«.  From  each  ship 
certain  of  the  bags  of  rice  were  safely 
landed  at  their  port  of  destination  ; 
others  were  Jettisoned,  being  cast 
into  the  sea  to  save  the  ship  ;  others, 
in  the  "  Laidmans,"  on  arriving  at 
their  port  of  destination,  were  cast 
into  the  sea,  being  unfit  for  con- 
sumption :  others,  in  the  "  Margaret 
Skelly,"  were  so  much  injured  by 
sea  damage  as  to  be  sold  at  the  port 
of  departure  to  which  that  ship  was 
obliged  to  put  back.  The  under- 
writers had  paid  the  loss  on  the 
goods  jettisoned.  Heldy  that  the 
assured  were  not  entitled  to  recover 
the  value  of  the  bags  of  rice  cast  into 
the  sea  at  the  port  of  destination  or 
sold  at  the  port  of  departure.  En- 
ttvisle  V.  Mlis,  549 

INTERPLEADER. 

(1).  Appeal — County  Court. 

See  County  Court,  (2). 

(2).  Title  of  Claimant. 

In  an  interpleader  issue  to  try 
whether  certain  goods  were  the  pro- 
perty of  the  plaintiff  as  against  the 
defendant,  the  execution  creditor ;  it 
was  proved  that  the  goods  were,  at 
the  time  of  the  seizure,  in  the  pos- 
session of  the  execution  debtor  to 
whom  they  had  been  let  by  the 
plaintiff.  The  goods  were  in  fact  the 
property  of  W.,  who  had  lent  them 
to  the  plaintiff,  who  was  his  agent, 
allowing  her  to  let  them  as  owner  to 
whom  she  would.  Held,  that  the 
plaintiff  had  sustained  her  claim. 
Cheen  v.  Stevens,  146 

INTERROGATORIES. 

See  Common  Law  Pboosdusb  Act, 
1854,  (3). 
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INVENTOEY. 

To   be  Exhibited  in   Scotland  pur- 
8tia?it  to  49  Geo,  3.  c.  149,  s.  38. 

See  Eevekue,  (3). 


lEEEGULAEITY. 
(h,  sa.  set  Aside  for. 

See  Attoewet,  (2). 

JOINT  STOCK  COMPANY. 

(1).  7  &  8  Tict.  c,  110,  *.  29— Owt- 
tract  with  Directors, 

The  29th  section  of  the  7  A  8 
Vict.  c.  110,  which  provides  that  no 
contract  entered  into  hy  a  Joint 
Stock  Company,  in  which  a  director 
is  interested,  shall  have  force  until 
approved  and  confirmed  hy  the  share- 
holders, {except  "  a  cantract  for  the 
2)ur chase  of  an  article  or  of  service, 
which  is  respectively  the  subject  of' 
the  proper  business  of  the  Company,^*) 
docs  not  authorize  a  director  without 
the  sanction  of  the  shareholders,  to 
sell  any  article  or  service  to  the  Com- 
pany, out  only  to  deal  with  them  in 
the  way  of  their  husiness. 

Therefore,  where  an  insurance 
Company  employed  one  of  its  di- 
rectors, for  certain  commission,  to 
establish  agencies  in  the  country : — 
Held,  that  the  contract  was  void,  it 
not  having  been  approved  and  con- 
firmed by  the  shareholders.  Poole 
v.  The  National  Frovincial  Life 
Assurance  Society,  687 

(2).  Pleas  in  Action  Against, 
See  Pleading. 

(3) .  With  Limited  Liability-'19  &  20 
rid,  e.  4i7 — Liability  of  Directors, 

See  Pbomissory  Note. 


JUDGMENT  AGAINST  BANK- 
ING COMPANY. 

(1).  Begistering  against  Sharehol-der, 

See  BjiSKinfo  Comfaitt, 

(2).  Order  for  Costs  in  Action  in. 

See  Peactiob. 

JUSTICE  OE  THE  PEACE. 

(1).  Power  of  to  Commit  a  Defendant 
till  he  can  be  brought  before  Justices 
to  Answer  a  Charge —  Under  6^7 
Wm.  4,  c.  cvi.,  ss,  237,  238. 

By  the  6  &  7  Wm.  4,  c.  cvi.,  a.  237 
(TheEastemCounties  Bailway  Act), 
penalties  are  made  recoverable  before 
a  justice,  who  is  authorized  to  sum- 
mon before  him  any  person  against 
whom  complaint  is  made  for  any 
offence  against  a  bye-law,  and  to 
proceed  therein,  Ac.  ^By  the  238tb 
section, "  Anv  officer  of  the  Company 
is  empowerea  to  seize  and  detain  any 
person  whose  name  and  residence 
shall  be  unknown  to  him,  who  shall 
commit  any  offence  against  the  Act, 
and  to  convey  him  before  a  justice 
without  any  warrant,  and  the  justice 
is  required  to  proceed  immediately 
to  the  conviction  or  acquittal  of  the 
offender."  The  plaintiff,  having  been 
seized  and  detained  by  an  officer  of 
the  Company,  on  the  24th  of  Sep- 
tember was  brought  before  the  de- 
fendant, a  justice  of  the  peace,  for 
an  alleged  offence  against  a  bye-law. 
The  defendant  committed  the  plain- 
tiff to  the  House  of  Correction,  by  a 
warrant  in  the  Form  (D  1.)  in  the 
Schedule  to  the  Act,  11  &  12  Vict, 
c.  43.  The  warrant  stated  that  the 
plaintiff  had  been  charged  on  oath 
before  the  defendant,  for  having  tra- 
velled on  the  railway  without  having 
paid  his  fare  contrary  to  a  bye-law 
of  the  Company,  and  commanded  him 
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to  be  taken  to  the  House  of  Correc- 
tion and  there  kept  until  the  27th, 
and  to  be  then  brought  before  the 
justices  at  Petty  Sessions  to  answer 
the  charge.  On  the  25th,  the  de- 
fendant having  ascertained  that  no 
offence  had  been  committed  sent  to 
the  House  of  Correction,  and  caused 
the  defendant  to  be  discharged. — 
Beld:  First,  that  the  defendant  was 
justified,  by  the  16th  section  of  the 
11  &  12  Vict.  c.  43,  in  committing  the 
plaintiff  to  the  House  of  Correction. 
Under  6  &  7  Wm.  4,  c.  cyi.,  ss.  237, 
238,  a  justice  has  no  authority  to 
issue  a  warrant  before  conviction ; 
that  the  authority  to  arrest  in  the 
first  instance  is  confined  to  the  officer 
of  the  Company,  and  that  the  duty 
thereby  imposed  upon  the  justice  is 
forthwith,  upon  the  alleged  offender 
being  brought  before  him,  to  proceed 
to  the  determination  of  the  case. 
Gelen  v.  Hall,  379 

(2).  Action  against  for  Maliciaiu 
Conviction, 

The  second  count  stated  that  the 
defendant,  a  justice  of  the  peace,  un- 
lawfully aud  maliciously,  and  without 
reasonable  or  probable  cause,  took 
the  information  of  P.  W.,  against  the 
plaintiff,  and  wrongfully,  wilfully, 
maliciously,  and  without  reasonable 
or  probable  cause,  as  the  defendant 
wefl  knew,  convicted  the  plaintiff; 
that  the  plaintiff  was  thereby  com- 
peUed  to  pay  a  sum  of  money,  and 
that  upon  appeal  to  the  Quarter  Ses- 
sions the  conviction  was  afterwards 
quashed.  A  verdict  having  been 
K>und  for  the  plaintiff,  the  Court 
refused  to  arrest  the  judgment. 
Oelen  v.  Hall,  379 

liANDLOED  AND  TENANT. 

See  Bailment. 
Damages. 
EvtDEircE. 
Lease. 

o  o  o  2 


LAND  TAX. 

New  River  Company — WelU  Dug  on 
Land  of  which  Land  Tax  JRedeemed. 

By  charter  of  King  James  the 
First,  the  Governor  and  Company  of 
the  New  Biver  were  incorporated, 
and  the  New  Biver,  cut  and  stream 
granted  to  them  in  fee.  The  shares 
of  the  proprietors  have  been  held  to 
be  real  estate.  By  the  3d  Geo.  3, 
c.  5,  the  county  of  Hertford  is  to 
contribute  41,508/  lOs.  9id.,  and  the 
city  of  London  123,399/.  6*.  7d.  to- 
wards the  land  tax.  By  s.  4,  all  the 
lands,  tenements  and  hereditaments, 
&e.,  whatsoever,  lying  within  the 
respective  districts  into  which  Great 
Britain  was  apportioned,  and  all  per- 
sons, bodies  politic  and  corporate, 
having  any  lands,  are  to  be  equaUy 
charged  with  a  pound  rate  towards 
the  sum  imposed  upon  such  respec- 
tive districts.  By  the  57th  section, 
all  and  any  persons  having  any  shares 
in  the  New  Biver  are  to  oe  assessed 
by  the  Commissioners  for  the  city  of 
London,  and  the  tax  is  to  be  paid 
by  the  governor  or  the  treasurer  or 
receiver,  to  such  person  as  the 
said  Commissioners  should  appoint. 
From  time  to  time  various  share- 
holders redeemed  the  land  tax  on 
their  shares.  The  New  Biver  com- 
mences in  Hertfordshire,  and  runs 
for  three  miles  through  the  parish 
of  A.  in  that  county.  The  river,  as 
it  existed  in  1798,  has  never  been 
redeemed  from  land  tax  except  as 
aforesaid.  The  Company  have  since 
that  time  purchased  land  in  Hert- 
fordshire, the  land  tax  on  the  whole 
of  which,  with  the  exception  of  two 
roods  and  ten  perches,  has  been  re- 
deemed. On  part  of  the  land  so 
Eurchascd,  the  land  tax  of  which  had 
een  redeemed,  there  are  two  wells, 
from  the  sale  of  the  water  of  which 
the  Company  derive  a  profit. 
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Held:  First,  that  no  other  land 
tax  is  payable  upon  the  property 
of  the  New  River  Company  as  it 
existed  in  1798,  than  that  imposed 
by  the  57th  section,  and  conse- 
quently that  the  river  is  not  taxable 
in  Hertfordshire. 

S-condly. — That  as  to  the  pro- 
perty since  purchased,  the  land  tax 
of  which  had  not  been  redeemed, 
that  such  propcfrty  continues  to  be 
taxable  in  Hertfordshire. 

Thirdly. — That  the  Company  are 
not  liable  to  be  assessed  to  the  land 
tax  in  respect  of  the  springs  inas- 
much as  the  redemption  of  the  land 
tax  on  the  land  on  which  the  wells 
stand  relieved  the  land  and  all  its 
natural  productions  from  any  further 
tax,  though  possibly  at  the  time  of 
such  redemption  it  might  not  have 
been  known  that  such  springs  ex- 
isted. The  Governor  and  Company 
of  the  Neio  Hirer,  hrouglit  Jrom  Chad- 
well  and  Am  well  to  London^  v.  The 
Commissioners  of  Land  Tax  for  the 
Division  of  Hertford  in  the  County  of 
Hertford,  129 

LANDS    CLAUSES    CONSOLI- 
DATION ACT,  1845. 

(1).  Sect,  68.  Inquisition — Of  what 
it  is  Evidence, 

In  an  action  on  a  verdict  and 
judgment  obtained  in  an  inquisition 
before  a  sheriflTs  jury,  under  the 
(58th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  the  inqui- 
sition is  not  conclusive  evidence  niat 
the  plaintifi  is  entitled  to  compen- 
sation. Chapman  v.  The  Monmouth- 
shire Bailway  and  Canal  Company, 

267 

(2).  Sect,  94.  Intersected  Lands — 
ylction  of  Mandamus  to  compel 
Bailway  Company  to  make  Com- 
munication in  a  Ibwn, 

Provisions  in  the  "  Lands  Clauses 


Consolidation  Act,  1846,"  com- 
mence, "  And  with  respect  to  small 
portions  of  intersected  land,  be  it 
enacted  as  follows."  Section  93, 
"  K  any  lands  not  being  situate  in  a 
town  or  built  upon,  shall  be  so  cut 
through  and  divided  by  the  works  as 
to  leave  on  both  sides,  or  on  one 
side  thereof,  a  less  quantity  of  land 
than  half  a  statute  acre,"  the  owners 
of  the  intersected  lands  may  insist 
on  sale,  unless  such  owner  have  other 
lands  adjoining.  By  the  94th  sec- 
tion, ''  Ii  any  stieh  land  shall  be  so 
cut  through  and  divided  as  to  leave 
on  either  side  of  the  works  a  piece 
of  land  of  less  extent  than  half  a 
statute  acre,  or  of  less  value  than 
the  expence  of  making  a  bridge, 
culvert,  &c. ;  and  if  the  owner  of 
such  lands  have  not  other  lands 
adjoining  such  piece  of  land,  and 
require  the  promoters  of  the  under- 
taking to  miike  such  communication, 
then  the  promoters  of  the  under- 
taking may  require  such  owner  to 
sell  to  them  such  piece  of  land,"  &c. 
Held,  by  the  Court  of  Exchequer 
Chamber  (affirming  the  judgment  of 
the  Court  of  Exchequer),  that  the 
words,  "  such  land"  in  the  94th 
section,  referred  to  the  words  "  lands 
not  being  situate  in  a  town  or  built 
upon"  in  the  93rd ;  and,  therefore, 
that  the  owner  of  intersected  land 
so  situate  could  compel  the  pro- 
moters of  such  an  undertaking,  in 
an  action  ckiming  a  writ  of  manda- 
mus, to  make  accommodation  works 
for  his  convenience,  pursuant  to 
the  68th  section  of  "  The  Eailwaya 
Clauses  Consolidation  Act,  1846." — 
jErle,  J.,  dissentiente.  Marriage  v. 
The  Extern  Counties  Mailway  Com- 
pany and  The  London  and  JBlackwall 
Bathvay  Company,  625 


LEASE. 

See  CovEKAKT,  (1),  (3). 


LEASE. 

Construction  of—  Demise  of  Streoffu 
of  Water  that  may  he  found — Be- 
servation  of  Mines, 

By  lease,  dated  1827,  Lord  Derby 
"  did  demise  to  W.  a  dwelling-house 
and  15  closes  of  land,  and  did  grant 
all  streams  of  water  that  may  be 
found  in  closes  of  land  called  the 
Clough,  the  Moorin  Clough,  the 
Brow,  and  the  Marleds,  except  out 
of  this  demise  all  timber  and  other 
trees,  plants,  woods,  underwoods, 
mines  and  minerals,  metal,  delfs, 
and  quarries,  and  all  stone,  gravel, 
sand  and  clay,  and  all  marl ;  and  all 
ways  and  roads  for  the  convenience 
of  the  said  Earl,  his  heirs  or  assigns, 
or  his  tenants  in  Elton,  through  the 
demised  premises  for  such  purposes 
as  the  said  Earl,  his  heirs  or  assigns, 
may  require;  and  all  streams  of 
water,  except  those  above  granted, 
now  being  or  hereafter  to  be  found 
in  or  upon  the  premises  demised, 
with  power  for  the  said  Earl,  his 
heirs  and  assigns,  and  his  and  their 
servants  and  workmen,  from  time  to 
time,  to  enter  upon  the  premises 
with  or  without  horses  and  carriages, 
and  to  crop,  fall,  search  for  and  make 
marketable  all  or  any  of  the  before 
mentioned  articles ;  to  make  any 
clay  into  bricks  or  tile  on  the  pre- 
mises ;  to  stack,  bark  and  bum  wood 
for  charcoal ;  and  to  carry  away  and 
remove  the  same  at  pleasure;  and 
to  divert  or  alter  the  course  of  any 
river,  brook,  spring,  or  water." — 
There  was  a  plan  annexed  to  the 
lease  shewing  a  stream  of  water  on 
the  north  sioe  of  the  demised  pre- 
mises, and  flowing  through  their 
whole  extent  from  west  to  east.  The 
Clough,  the  Moorin  Clough,  the 
Brow^  and  the  Marleds,  were  situate 
on  the  banks  of  this  stream.  There 
was  no  other  stream  on  the  surface, 
but  certain  wells  were  in  existence 
in  those  closes,  and  other  springs 
were  subsequently  found. 
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Held,  that  the  wells  and  all  water 
in  the  Clough,  the  Moorin  Clough, 
the  Brow,  and  the  Marleds  passed 
by  the  grant  in  question  to  W .,  and 
that  neither  Lord  Derby  nor  his 
lessees  could  work  mines  so  as  to 
cut  off  any  of  the  springs  in  the 
closes  in  question.  Whitehead  v. 
Farks,  870 

LEGACY  DUTY. 
See  Illegality. 


LICENCE. 
See  CoKTBACT,  (5). 

EVIDENCIS. 


LIMITATIONS  (STATUTE  OF). 

(1),  Acknowledgments  to  take  Debt 
out  of  Statute, 

Debt  for  goods  sold  and  work 
done.  Plea — Statute  of  Limitations. 
The  plaintiff,  within  six  years,  had 
sent  in  his  bill  to  the  defendant. 
The  defendant  wrote  in  answer  as 
follows : — "  I  have  received  your  bill. 
It  does  not  specify  sufficiently  to 
which  cottages  the  work  is  done,  for 
instance  (as  to  some  of  the  items)  I 
do  not  know  where  all  this  is  done, 
I  shall  feel  obliged  if  you  will  more 
particularly  explain.  It  is  my  wish 
to  settle  your  account  immediately, 
but  being  at  a  distance  I  wish  every- 
thing very  explicit  and  correct.  I 
have  asked  H.  to  mark  the  agree- 
ments and  send  them  to  me,  and  I 
will  return  them  by  the  first  post 
with  instructions  to  pay  if  correct.** 
Held,  that  the  letter  was  a  sufficient 
acknowledgment  to  take  the  debt 
out  of  the  Statute  of  Limitations. 
Sidwell  V.  Mason,  306 

In  answer  to  an  application  for 
payment  of  a  debt  the  debtor  wrote 
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as  follows : — "  I  do  not  wish  to  avail 
myself  of  the  Statute  of  Limitations 
to  refuse  payment  of  the  debt,  I 
have  not  tne  means  of  payment  and 
must  crave  a  continuance  of  your 
indulgence.  My  situation  as  a  clerk 
does  not  afford  me  the  means  of 
laying  by  a  shilling ;  but  in  time  I 
may  reap  the  benefit  of  my  services 
in  an  augmentatiou  of  salary  that 
ma^  enable  me  to  propose  some 
satisfactory  arrangement.  I  am  much 
obliged  to  you  for  your  forbearance." 
— Held,  in  the  Exchequer  Chamber, 
aflSrming  the  judgment  of  the  Court 
of  Exchequer,  that  the  letter  con- 
tained no  sufficient  acknowledgment 
or  promise  to  take  the  case  out  of  the 
Statute  of  Limitations.  Eackham 
V.  Marriott,  196 

(2).  Replication  to  Plea  of. 
See  Plbajjing. 

MALICIOUS  CONVICTION. 

Action  for. 

See  Justice  op  the  Peace. 

MALICIOUS  PROSECUTION. 
See  County  Coukt,  (1). 

Etndence  of  tcani  of  reaeonable  and 
probable  Cause. 

In  an  action  for  maliciously 
causing  the  plaintiff  to  be  arrestea, 
it  appeared  that  the  plaintiff  was 
employed  to  work  up  some  timber 
into  spars,  under  a  contract  with  H., 
by  which  he  was  to  be  paid  48i.  by 
weekly  instalments  during  the  pro- 
gress of  the  work,  and  the  balance 
on  the  completion  of  it.  Before  the 
work  was  completed  H.  assigned  all 
his  goods  to  the  defendant  and  others 
for  the  benefit  of  his  creditors  gene- 


rally. At  this  time  about  19Z.  re- 
mained due  to  the  plaintiff  as  the 
value  of  the  work  done  up  to  that 
time.  The  plaintiff  went  to  the  de- 
fendant's yard  where  the  spars  were 
and  asked  for  them,  and  on  the  de- 
fendant's foreman  refusing  to  give 
them  up  he  took  them  away  the  next 
morning  at  4  o'clock  a.h.'  His  at- 
torney then  wrote  to  the  defendant's 
attorney  to  say  that  he  claimed  a 
lien  on  the  spars.  The  defendant 
demanded  them  back,  but  the  plain- 
tiff refused  to  give  them  up.  The 
plaintiff  was  then  taken  into  custody 
for  stealing  the  spars  on  the  infor- 
mation and  complaint  of  the  defend- 
ant. He  asked  the  defendant  why 
he  gave  him  into  custody,  to  which 
the  defendant  replied :  "  Tou  had 
no  right  to  take  the  spars  away.  I 
think  you  merely  fetched  them  away 
to  get  what  was  your  due." — Heldj 
that  there  was  evidence  of  the  ab- 
sence of  reasonable  and  probable 
cause  for  the  charge.  Huntley  v. 
Simeon,  600 

MANDAMUS. 

Action  Jhra^g. 

See  Lands  Clauses  Coksoliba- 
tion  Act. 


MASTEE  AND  SEEVANT. 

(I).  Liability  of  Municipal  Corpo- 
ration acting  in  execution  ofPovjere 
of  Local  Act,  for  Acts  of  Ser- 
vants. 

The  defendants,  a  municipal  cor- 
poration, were  empowered  by  act  of 
parliament  to  construct  gas  works 
and  to  supply  gas  and  sell  and  dis- 
pose of  the  coke :  the  surplus  profits 
to  go  in  reduction  of  the  water  rates 
and  otherwise  towards  the  improve- 
ment of  the  town.     In  an  action 
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agniiiBt  the  defendants,  the  declara- 
tion alleged  that  they  employed 
workmen  to  lay  down  the  pipes,  who 
so  negligently  conducted  themselves 
that  a  piece  of  metal  was  projected 
against  the  plaintiff.  Plea. — That 
the  grievances  were  bon&  fide  done 
by  the  defendants  in  the  course  of 
executing  the  powers  conferred  on 
them  by  their  Act,  and  without  any 
neglect,  misconduct,  4&c.,  of  the  de- 
fendants, otherwise  than  by  their 
workmen  or  one  of  them,  and  that 
the  workmen  were  well  skilled  and 
qualified  and  proper  persons  to  be 
employed  by  them. — Held,  by  the 
Court  of  Exchequer  Chamber  (af- 
firming the  judgment  of  the  Court 
of  Exchequer),  that  the  plea  was  no 
answer  to  the  action.  Scott  v.  The 
Mayor  J  Aldermen  and  Citizens  of  the 
dly  of  Manchester,  204 


(2).  Liahilitff  of  Master  for  Accident 
to  Servant  while  in  his  employ. 


A  declaration  stated  that  the 
plaintiff,  a  bricklayer,  entered  into 
the  service  of  the  defendants  upon 
the  terms  that  they  should  take  and 
use  aU  due,  reasonable  and  proper 
means  and  precautions  in  order  to 
prevent  accident,  damage  or  injury, 
or  unreasonable  or  unnecessary  risk, 
or  damage  from  happening  or  occur- 
ring to  the  plaintiff  in  the  perform- 
ance of  his  duty  as  such  servant; 
that  the  defendants  did  not  take 
such  reasonable  precautions,  and  by 
reason  thereof,  and  of  the  neglect  of 
duty  of  the  defendants,  the  plaintiff 
was  employed  on  a  scaffold  which, 
for  want  of  such  precautions,  was 
rotten  and  unsafe,  which  the  defend- 
ants knew,  and  whereof  the  plaintiff 
was  wholly  ignorant,  and  in  con- 
sequence thereof  a  part  of  the  scaf- 
fold broke  and  the  plaintiff  fell  to 
the  ground.      Pleas.— First  :    Not 


guilty.  Second:  Traverse  of  em- 
ployment on  the  terms  alleged.  At 
the  trial,  it  was  proved  that  the  de- 
fendants had  employed  a  labourer  to 
erect  the  scaffold.  The  materials 
for  the  scaffold  were  in  bad  con- 
dition. The  labourer  broke  several 
of  the  putlogs  in  trying  them.  One 
of  the  defendants  told  him  to  break 
no  more,  that  the  putlogs  would  do 
very  well.  The  labourer  used  such 
as  he  thought  sound.  One  of  the 
putlogs  so  used  having  given  way 
the  scaffold  fell,  and  the  pkintiff  was 
injured.  On  this  evidence,  the  Judge 
at  the  trial  directed  a  nonsuit. — 
Held,  on  appeal  to  the  Court  of  Ex- 
chequer Chamber,  that  there  was 
evidence  to  go  to  the  jury  of  the  lia- 
bility of  the  defendants.  BoherU 
V.  Smith  and  Another,  213 


Declaration  against  a  master  alleg- 
ing that  he  knowingly,  carelessly  and 
negligently  erected  a  hoarding  in  a 
street  and  left  a  certain  machine  in 
a  position  in  which  it  was  likely  to 
cause  danger  to  the  workmen,  and 
that  a  cart  accidentally  ran  against 
the  hoarding  and  knocked  down  the 
machine  against  the  plaintiff.  It 
appeared  that  a  hoarding  had  been 
erected  by  the  defendant,  a  builder, 
which  projected  too  far  into  the 
street ;  out  sufficient  room  was  left 
for  carts  to  pass  ;  a  heavy  machine 
was  placed  inside  the  hoarding  and 
close  to  it.  A  cart  in  passing  struck 
against  the  hoarding  and  knocked 
down  the  machine  against  the  plain- 
tiff, a  workman  employed  by  the 
defendant.  The  plaintiff  had  pre- 
viously made  some  complaint  of  the 
Eosition  of  the  machine  to  his  master, 
ut  voluntarily  continued  to  work 
though  the  machine  was  not  moved. 
— Held,  that  there  was  no  evidence 
to  go  to  the  jury  of  the  master's 
liability.     Assop  v.  Yates,  768 
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(8.)  Bisks  of  Sermce—What  are-- 
Contributory  Negligence  of  Master, 

k  servant  in  the  employment  of 
the  E.  L.  Company,  engaged  in  re- 
pairing a  carriage  in  a  siding  at  a 
station  in  the  joint  occupation  of  the 
E.  L.  Company  and  the  L.  and  Y. 
Company,  was  killed  by  an  engine 
of  the  L.  and  Y.  Company  being 
ahimted  into  the  siding  at  which  he 
was  at  work.  It  appeared  that  rules 
for  the  regulation  of  the  station  were 
published,  headed  in  the  joint  names 
of  the  two  Companies  :  and  that  the 
servants  employed  in  shunting  the 
engines  were  the  joint  servants  of 
the  two  Companies,  but  the  engine 
drivers  and  persons  employed,  as  the 
deceased  was,  in  repairing  the  car- 
riage, were  the  separate  servants  of 
each  Company,  it  was  found  that 
the  rules  as  to  the  precautions  to  be 
taken  before  shunting  trains  into 
sidings,  had  been  observed,  and  that 
there  had  been  no  negligence  on  the 
part  of  the  deceased,  the  shuntsman, 
pointsman  or  engine  driver;  but  that 
the  accident  was  occasioned  by  the 
rules  being  defective. — Held,  that 
the  L.  and  Y.  Company  were  liable 
to  an  action  at  the  suit  of  the  ad- 
ministratrix of  such  servant.  Vose 
V.  The  Lancashire  and  Yorkshire 
SaUtoay  Company,  728 

MASTEE   AND    SERVANTS 

ACT. 

See  Sbbvant. 

MEECANTILE  LAW  AMEND- 
MENT ACT. 

(19  &  20  Vict.  o.  97,  s.  1.) 

The  Mercantile  Law  Amendment 
Act,  1856,  19  &  20  Vict.  c.  97,  s.  1, 
which  enacts,  that  "  no  writ  of  exe- 
cution against  the  goods  of  a  debtor 
shall  prejudice  the  title  to  such  goods 


NAVIGATION. 

acquired  by  any  person  bon&  fide  and 
for  a  valuable  consideration  before 
the  actual  seizure  or  attachment, 
provided  he  had  no  notice"  does  not 
apply  in  case  where  the  writ  of  exe- 
cution was  delivered  to  the  sheriff 
before  the  passing  of  the  Act.  Wil- 
liams V  Smith,  443 

MONEY  HAD  AND  EECEIVED. 

See  Abbitbation,  (4). 

Chuboh  Buildiko  Acts. 

DiSTBBSS,  (1). 

MUNICIPAL   COEPOEATION. 

Liability  of,  for  Acts  of  Servants. 
See  Mabteb  Aiim  Ssbtakt,  (1). 

NAVIGATION. 

See  Cai7al. 

(1).  7  ^  8  Oeo,  4i,  c.  xlii.,  s,  8 — 
"  Diverting  or  Abstracting  Water.'* 

See  Eastebn  Couktieb  Eailwat. 

(2).  17  ^  18  rict.  c.  104,  M.  296, 
297 — Fairtoay — Negligence, 

By  14  A  16  Vict.  c.  79,  s.  27, 
"  W  henever  any  vessel  proceeding 
in  one  direction  meets  a  vessel  pro- 
ceeding in  another  direction,  and  the 
master  of  either  such  vessel  perceives 
that  if  both  vessels  continue  their 
respective  courses  they  will  pass  so 
near  as  to  involve  any  risk  of  a  col- 
lision, he  shall  put  the  helm  of  his 
vessel  to  port,  so  as  to  pass  on  the 
port  ^*de  of  the  other  vessel;  and 
the  master  of  any  steam  vessel  navi- 
gating any  river  shall  keep  as  far  as 
is  practicable  to  that  side  of  the  fair* 
way  or  mid-channel  thereof  which 
lies  on  the  starboard  side  of  such  ves- 
sel." The  17  &18yict.  c.l04,  ss.  296, 
297,  contains  similar  provisions.     A 


NEGLIGENCE. 


PAETNERSHIP. 
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Bteam  yessel  was  proceeding  down 
the  riYer  Thames,  close  to  the  Surrey 
shore,  under  the  management  of  the 
defendant,  a  licenced  pilot ;  when  she 
came  into  coUision  with  the  plaintifTs 
barge  which  was  sailing  up  the  river. 
In  an  action  for  the  damage  thereby 
caused. — Held,  that  according  to  the 
true  meaning  of  these  Acts,  it  was 
the  duty  of  the  defendant  to  have 
kept  the  steam  vessel  to  the  star- 
board side  of,  but  within,  the  fairway 
or  mid-channel,  and  when  he  saw 
the  risk  of  collision,  to  port  her  helm 
80  as  to  pass  on  the  port  side  of  the 
barge,  and  therefore  it  was  properly 
left  to  the  jury  to  say  whether,  at 
the  time  of  the  collision,  the  steam 
vessel  was  on  the  starboard  side  and 
within  the  fairway  or  mid-channel, 
and,  whatever  was  the  position  of  the 
steam  vessel,  whether  the  collision 
was  caused  by  the  negligence  of  the 
defendant  or  not.   Smith  and  Another 

V.  V088.  97 

NEGLIGENCE. 

See  Cajtal  Cokpakt. 

Masteb  akd  Sebvakt. 

NATIOATIOlf. 

NEW  EIVEE  COMPANY. 
See  Lakd  Tajc. 

NOTICE. 

To  Produce —  On  whom  to  he  served. 

See  Shebipf. 

PARTIES  TO  ACTION. 

Defendant, 

See  Caital  Compakt. 

PAETNEBSHIP. 

See  CONTBIBUTIOW. 


Tranrfer  of  Banking  Account — 
Authority  of  ]?artner^  Appropria- 
tion  of  Payments. 

H.  and  C,  who  carried  on  business 
in  partnership,  were  indebted  to  E., 
their  banker,  to  the  amount,  as  ad- 
mitted by  H.,  of  979/.  In  1851  K., 
with  the  concurrence  of  H.,  trans- 
ferred his  business  to  the  M.  Bank, 
including  the  account  in  question. 
The  partnership  account  of  H.  and 
C.  with  the  M.  Bank  commenced 
with  this  item  of  979/.,  and  con- 
tinued open  for  a  considerable  time, 
during  which  H.  paid  in  monies  to 
an  amount  exceeoing  the  sum  of 
979/.  The  pass  book  was  regularly 
sent  to  H.  The  deed  transferring 
the  business  from  B.  to  the  M.  Bank, 
contained  a  provision,  *'  That  at  the 
expiration  of  twelve  months,  as  to 
such  accounts  as  should  not  be  taken 
to  bv  the  M.  Bank,  the  M.  Bank 
should,  during  a  period  not  exceeding 
ten  years,  either  accept  or  compel 
payment,  or  permit  the  same  to 
remain  due,  and  should  be  possessed 
of  all  monies  paid  in  discharge  of 
such  accounts  m  trust  for  B."  In 
1852,  the  M.  Bank  gave  notice  to  B*. 
that  they  would  not  take  to  this 
amount.  An  action  having  been 
subsequently  brought  by  the  M. 
Bank  against  H.  and  C.  to  recover 
the  balance  due,  Held : — Eirst,  that 
H.  had  power  to  bind  his  partner  by 
assenting  to  the  transfer  of  the  debt 
on  the  account.  Secondly,  that  the 
debt  of  979/.  was  extinguished  by 
the  payments  subsequently  made  by 
H.  to  the  credit  of  the  partnership 
account  and  the  assent  to  the  appro- 
priation to  be  inferred  from  H.  not 
objecting  to  the  pass  book  ;  and  that 
after  such  extinguishment,  as  be- 
tween the  M.  Bank  and  the  partner- 
ship, this  account  could  not  be 
treated  as  an  existing  debt  remaining 
due  to  B. 
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PATENT. 


PLEADING. 


Quare :  Whether  C.  could  have 
been  bound  by  H.  assenting  to  the 
sum  of  9792.  as  the  balance  of  the 
account  due  to  B.,  if  it  had  not  been 
the  balance  really  due.  Beale, 
Public  Officer,  Sfc»  v.  Caddick  and 
Hartland,  326 

PATENT. 

Noeelty  of  Invention — When  Ques- 
tion for  Court — Claim  too  Large, 

In  1852,  the  plaintiff  obtained  a 
patent  for  an  invention  of  improve- 
ments in  the  manufacture  of  gas; 
which  was  stated  in  the  specification 
to  "  consist  in  the  direct  use  of  seeds, 
leaves,  flowers,  branches,  nuts,  fruit, 
and  other  substances  and  matters, 
containing  oil,  or  oilr  or  resinous 
matter,"  and  it  was  also  stated  that 
the  mode  of  using  the  materials 
might  be  ^  the  same  as  the  apparatus 
used  in  the  ordinary  mode  of  making 
gas  from  coal."  The  claim  was  as 
follows : — "  I  claim  for  making  gas 
direct  from  seeds  and  matter  herein 
named  for  practical  illuminations  or 
other  useful  purposes,  instead  of  mak- 
ing it  from  the  oils,  resins,  or  gums, 
previously  extracted  from  such  sub- 
stances." In  1829,  H.  had  obtained 
a  patent  for  improvements  in  illumi- 
nations or  artificial  light,  and  by  his 
specification  he  proposed  to  use  fatty 
substances,  such  as  greaves  or  graves, 
also  the  residuum  after  the  oil  had 
been  expressed  from  seeds,  such  as 
oil  cake,  also  beech  nuts,  mast,  cocoa 
nuts  and  other  matters  abounding  in 
oil,  and  he  proposed  to  use  these 
substances  separately  and  in  combi- 
nation. The  plaintiff  having  brought 
an  action  for  the  infringement  of  his 
patent. 

Held:  First,  that  H.'s  specifica- 
tion shewed  that  the  making  gas 
direct  from  seeds  and  other  oily 
matters  was  not  new  at  the  date  of 
the  plaintifi^B  patent. 


Secondly :  That  as  the  want  of 
novelty  appeared  distinctly  from  a 
written  instrument,  it  was  for  the 
Court  and  not  the  jury  to  determine 
the  identity  of  the  two  supposed 
inventions. 

Thirdly:  That  the  claim,  being 
merely  for  making  gas  direct  from 
seeds  and  matter  stated  in  the  spe- 
cification, without  reference  to  any 
method  of  doing  it,  was  too  large  and 
general  a  claim  and  could  not  be 
supported.     Booth  v.  Kennard,     84 

PAYMENT. 
Appropriation  of 

See  Pabtkebship. 

PLEA  DIN  g. 
I.  Degsabation. 

(1).  In  Action  for  Sale  of  Olandered 

Horse, 

A  declaration  stated  that  the 
defendant  was  possessed  of  a  horse 
afflicted  with  an  infectious  disease, 
to  wit,  the  glanders,  and  knowing 
the  horse  to  be  afficted  with  the 
said  disease,  caused  the  horse  to  be 
sold  by  auction  at  a  certain  horse 
repository  ;  and  the  plaintiff  believ- 
ing the  said  horse  to  be  healthy 
became  the  purchaser,  and  paid 
therefore  6Z.  ]0«.,  and  by  reason  of 
the  diseased  state  of  the  horse  the 
same  was  worthless  to  the  plaintiff, 
and  the  plaintiff  paid  2/.  10s.  to  a 
veterinary  surgeon  for  examining  the 
said  horse;  and  in  consequence  of 
the  horse  being  put  into  a  stable 
with  another  horse  of  the  plaintiff's, 
the  said  other  horse  became  infected 
and  died. — Held,  that  the  declaration 
disclosed  no  cause  of  action. 

Per  Martin,  B.,  and  JSramtcell,  B., 
that  it  is  not  illegal  to  sell  a  glandcred 
horse  ;  dubitante  Folloch,  C.  B. 
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PLEADING. 

A  horse  repository  is  not  necee- 
sarily  a  public  and  open  place  within 
the  meaning  of  these  words  in  the 
16  &  17  Vict.  c.  62,  s.  1.  Hill  v. 
BalU,  299 

In  Gate  Jbf\  dUiurlanee  of  Munda- 
Hon — Statement  of  Title. 

See  Easemxkt. 

In  Catefir  Fouling  Water, 
See  Watxb. 

(2).  Plea. 

See  Chjsltikhak  Ikpsot£M£nt 

Act. 

In  covenant  for  non-repair ;  that 
while  defendants  were  possessed  they 
demised  to  the  plaintiff  for  a  term 
less  by  thirty  days  than  their  own 
term ;  that  the  plaintiff  covenanted 
to  repair  and  yield  up  in  repair, 
defendants  finding  certain  iron  work ; 
that  the  want  of  repair  complained  of 
by  the  plaintiff  was  caused  by  his 
default  and  was  a  breach  of  his 
covenant,  and  that  the  defendants 
are  entitled  to  recover  from  the 
plaintiff  the  same  amount  of  dam- 
ages, which  they  offered  to  set  off. — 
Held  a  bad  plea.    Minehull  v.  Oakes, 

793 
(3).  Several  Pleas. 

To  a  declaration  on  an  annuity 
deed  executed  by  three  directors  of 
a  Joint  Stock  Company,  the  Court 
allowed  the  defendants  to  plead  the 
following  pleas,  the  second  and  third 
being  verified  by  affidavit. — First : 
non  est  factum.  Secondly  :  that  the 
deed  was  invalid  under  the  7  &  8  Vict. 
c.  110,  s.  29.  Thirdly:  that  the 
directors  making  the  deed  had  no 
power  to  bind  the  Company ;  that 
it  was  an  excess  of  authority  and  to 
the  prejudice   of  the   shareholders, 


PRACTICE. 
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and  that  the  plaintiff  knew  the 
circumstances  when  he  took  it. 
Curteie  v.  The  Anchor  Insurance 
Company^  537 

(4).  Issuable  Plea. 

See  CovBKAKT,  (4). 

(5).  Beplieation  to  Plea  of  Statute 
of  Limitations. 

To  a  plea  of  the  Statute  of  Limi- 
tations in  an  action  on  a  promissory 
note,  the  plaintiff  replied  that  the 
note  was  made  by  the  defendant 
jointly  with  one  T.  P.,  and  that 
within  six  years  before  suit  T.  P. 
paid  the  plaintiff  interest  on  the 
note. — Heldy  that,  assuming  the  pay- 
ment to  have  been  made  before  the 
passing  of  19  <&  20  Vict.  c.  97,  the 
replication  was  bad  on  general  de- 
murrer. Bidd  y.  Betty  Mogyridge, 
Executrix    oj    William   Moggridge, 

667 

(6).  Equitable  Pleas  and  Beplica- 

tions. 

See  CoMMOif    Law    Pbocedubjb 
Act,  (5),  (6). 
Companies  Clauses  Conso- 
LiDATioir  Act. 

CoyENANT,  (1). 

PRACTICE. 

See  Certiobabi. 
Habeas  Cobpus. 
Common  Law  Pbocedube  Act, 
1854. 

(1).    Writ  of  Summons — Alteration 

of  Date. 

The  Court  has  no  power  to  alter 
the  date  of  a  writ  of  summons. 
Where  such  an  alteration  is  made 
by  a  Judge  in  order  to  prevent  the 
operation  of  the  Statute  of  Limita- 
tions, the  defendant  does  not  waive 
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the  objection  by  appearing  to  the 
Mrrit  after  notice.     Clarke  v.  Smith, 

763 

(2).  AffidaviU —ExhibUs. 

Documents  referred  to  in  affi- 
dayits,  and  exhibited,  must  be  handed 
in  with  the  affidavits,  and  remain  in 
Court  until  the  matter,  in  respect  of 
which  the  affidavits  are  sworn,  has 
been  disposed  of.  Atteriborough  v. 
Clark,  688 

(3).  At  Chambers — Order  for  Costs 
in  Action  on  Judgment, 

An  order  that  the  plaintiff  recover 
his  costs  in  an  action  on  a  judgment, 
under  the  43  Geo.  3,  c.  46,  s.  4, 
cannot  be  made  by  a  Judge  at  cham- 
bers, except  upon  a  summons  to  shew 
cause.     Jjomax  v.  Berry,  127 

(4).  Judge* s  Order  for  Payment  of 
Costs —  Signing  Judgment  for  De- 
fault of  Payment. 

Where  a  Judge's  order  was  made 
for  payment  of  debt  and  costs,  which 
were  demanded  immediately  after 
taxation,  and  not  being  paid,  the 
plaintiff  on  the  same  day  signed 
judgment. — Held,  that  the  judgment 
was  irregular.  Perkins  v.  The  Na- 
tional Assurance  and  Investment 
Association,  71 

PEESCRIPTION. 
See  Easement. 

Unity  of  Seisin — Enjoyment  as  of 
Bight — Adverse  Possession — Be- 
covery — Tenant  to  the  Pracipe, 

In  the  year  1796  S.  was  seised  in 
fee  of  a  certain  farm  and  also  of  an 
estate  for  life  in  a  certain  moor.  In 
1822, 8.  and  the  tenant  in  remainder 


joined  in  a  conveyance  of  the  moor 
to  C.  in  fee,  that  he  might  be  tenant 
to  the  praecipe  for  the  purpose  of 
suffering  a  recovery,  in  order  to 
create  a  mortgage  term,  but  no  re- 
covery was  suffered.  In  1827,  S. 
became  bankrupt,  and  by  subsequent 
conveyances  his  interest  in  the  moor 
vested  in  the  defendant,  and  his 
interest  in  the  farm  vested  in  the 
plaintiff.  S.  always  occupied  the 
farm  by  his  tenants  who  had  enjoyed 
without  interruption  the  right  of 
depasturing  their  cattle  on  the  moor. 
In  the  year  1866,  the  defendant  dis- 
trained the  pluntiff's  cattle  damage 
feasant  when  the  plaintiff  claimed 
the  right  of  common  by  enjoyment 
as  of  nght  for  the  respective  periods 
of  sixty  and  thirty  years  mentioned 
in  the  Prescription  Act  (2  &  3 
Wm.  4,  c.  71). 

Held:  Eirst,  that  there  was  no 
unity  of  seisin  to  extinguish  the 
easement  or  prevent  its  existence. 

Secondly,  that  the  title  to  the 
tenements  was  such  that  there  could 
not,  in  point  of  law,  have  been  an 
enjoyment  of  the  right  of  common 
for  the  period  of  sixty  years,  as  of 
right ;  for  S.  being  owner  in  fee  of 
the  farm  and  abo  tenant  for  life  and 
occupier  of  the  common,  the  rights 
of  the  tenants  of  the  farm  over  the 
common  were  derived  from  him,  and 
as  he  could  not  have  an  enjoyment 
as  of  a  right  against  himself  within 
the  meaning  of  the  statute,  so  neither 
could  his  tenants. 

Thirdly,  that  the  conveyance  by 
S.  in  1822  to  make  a  tenant  to  the 
pnecipe,  made  no  difference  and  con- 
sequently that  the  thirty  years'  claim 
could  not  be  supported.  Warhurton 
V.  Parke,  64 

PRINCIPAL  AND  AGENT. 

See  Attobkey  (1),  (2). 


PUBLIC  COMPANY. 


PEOBATE. 

In  respect  of  Shares  in  Bailwayt  in 

Scotland. 

See  BsTEKUB,  (3). 

PEODTJCTION   OF  DOCU- 
MENT. 

See  CoMKOK  Law  Pbooibubs  Act, 
1864,  (2). 

PEOHIBITION. 

See  ComirTT  Court,  (1). 

Public  Health  Act,  1848. 

PEOMISSOET  NOTE. 

JBy  Directors  of  Joint  Stock  Com' 
pantfy  with  Limited  Liability. 

The  following  promissoiy  note 
was  signed  by  three  directors  of  a 
Joint  Stock  Company,  incorporated, 
with  limited  liability,  under  the  19 
&  20  Vict.  c.  47,  and  countersigned 
by  the  secretary  of  the  Company. — 
«*  London,  Dec.  31,  1866.  Three 
months  after  date  we  jointly  promise 
to  pay  S.,  or  order,  six  hundred 
pounds  for  value  received  in  stock, 
on  account  of  the  London  and  Bir- 
mingham Iron  and  Hardware  Com- 
Eany." — Held,  that  the  note  was 
inding  on  the  Company,  and  not 
on  the  Directors  who  signed  it. 
Lindue  v.  Melrose  and  Others^    293 

PUBLIC  COMPANY. 

Subscribers^  Agreement — Liability  of 
Farty  executing  to  Calls,  though 
Amount  of  Capital  and  Nu'mber 
and  Amount  of  Shares  changed 
after  Execution  of  Deed, 

The  subscribers'  agreement  of  a 
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proposed  Company  stated  that  it 
was  formed  for  making  a  railway, 
to  be  caUed  '*  The  Galway  and  Kil- 
kenny Bail  way,"  and  to  commence 
at  Kilkenny  and  terminate  in  the 
town  of  Ghklway :  the  capital  to  be 
one  million  in  shares  ol  26/.  each. 
The  deed  empowered  the  directors 
to  abandon  the  undertaking,  or  anv 
part  thereof,  and  also  to  mSke  appli- 
cation to  parliament  for  an  Act  for 
any  of  the  purposes  aforesaid :  also 
to  fix  upon,  and  from  time  to  time 
to  alter  or  vary  the  termini,  route, 
course,  or  line  of  the  railway ;  and  to 
determine  whether  and  how  far,  and 
to  what  extent  the  undertaking^ 
should  be  carried  into  effect  and 
deferred  or  abandoned :  and  in  case 
any  Act  should  authorize  the  con- 
struction of  a  part  thereof,  to  make 
in  any  subsequent  session  applica- 
tion for  the  construction  of  toe  re- 
mainder. The  defendant  executed 
the  deed  as  a  subscriber  for  150 
shares  and  paid  the  deposit  of 
1/.  10*.  per  share.  The  directors 
applied  to  parliament,  and  in  1856 
an  Act  passed  which  incorporated 
the  Company  by  the  name  of  "  The 
Kilkenny  and  Great  Southern  and 
Western  Eailway  Company,"  for 
making  a  railway  from  Kilkenny  to 
Cuddagh :  the  capital  of  the  Com- 
pany to  be  225,000/.,  divided  into 
11,250  shares  of  20Z.  each.  After 
the  Act  passed  the  name  of  the  de- 
fendant was  placed  on  the  register 
of  shareholders  for  fifty  shares  of 
20/.  e&ch,— Held,  that  the  defendant 
was  a  shareholder  in  the  incorporated 
Company,  and  liable  as  such  to  exe- 
cution on  a  judgment  recovered  by 
a  creditor  against  the  Company. 
Nixon  V.  Broumlow,  455 


PUBLIC    HEALTH  ACT,  1848. 
(11  &  12  Vict.  c.  63.) 
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(1 .)    Appeal. — "  Sum   Adjudged  " — 
8ect.  135. 

The  103rd  section  of  "  The  PubUc 
Health  Act,  1841/'  provides,  that  if 
any  person  assessed  to  a  rate  under 
that  Act  fail  to  paj  the  same  when 
due,  a  justice  may  summon  the  de- 
faulter to  shew  cause  why  the  rate 
should  not  be  paid :  and  if  no  suffi- 
cient cause  be  shewn,  the  justice 
may  cause  the  same  to  be  levied  by 
distress.  By  section  135,  any  per- 
son who  shall  think  himself  aggrieved 
by  any  such  rate,  or  by  any  order, 
conviction,  judgment  or  determina- 
tion of  or  by  any  matter  or  thing 
done  by  any  justice  in  any  case  in 
which  the  penalty  imposed  or  the 
sum  adjudged  shall  exceed  20«.,  may 
appeal  to  the  Court  of  Quarter  Ses- 
sions held  next  after  the  making  of 
the  rate.  The  Act  having  been  put 
in  force  within  the  borough  of  M., 
the  Local  Board  made  three  several 
district  rates,  and  assessed  B*.  in 
sums  amounting  to  4/.  5«.  6J.  in 
respect  of  premises  occupied  by  him. 
B.  refused  to  pay  the  rates  on  the 
ground  that  the  greater  portion  of 
the  premises  occupied  was  not  within 
the  borough.  He  was  thereupon 
summoned  before  two  justices  who 
made  an  order,  whereby,  after  reci- 
ting the  refusal  to  pay  the  rates, 
that  the  parties  appeared  before 
them,  and  having  heard  the  matter 
of  complaint,  they  adjudged  that  B. 
pay  the  several  rates  with  costs,  and 
that  if  the  several  sums  be  not  forth- 
with paid,  that  the  same  be  levied 
by  distress.  B.  appealed  against 
this  order  to  the  Court  of  Quarter 
Sessions,  who  quashed  the  order  with 
costs  to  be  paid  by  the  Local  Board, 
who  thereupon  appealed  to  this  Court 
for  a  prohibition,  on  the  ground  that 
the  appeal  to  the  Sessions  would  not 
lie. — Held^  that  as  the  matter  was 
not  free  from  doubt,  the  Court  ought 
not  to  grant  a  prohibition. 


Semble:  That  the ''  sum  adjudged" 
in  the  135th  section  means  the  sum 
in  respect  of  which  the  adjudication 
was  made ;  and,  therefore,  that  the 
order  of  the  justices  was  a  matter  or 
thing  done  by  them  in  which  the 
sum  adjudged  exceeded  20«.  within 
the  meaning  of  that  section.  Bi- 
cardo,  Appellant,  and  The  Maiden^ 
head  Local  Board  of  Healthy  Be^ 
spondentf  257 

(2.)  Seei.  133—"  JParty  Qrieved." 

See    Cheltxkham    iMPBOyxicEKT 
Act,  1852. 

BAILWAY  COMPANY. 

See  Cabbieb. 

Public  Compaitt. 

BAILWAYS    CLAUSES     CON- 
SOLIDATION  ACT,  1845. 

Sects.  46,  61,  68.   • 

Liability  of  Company  for  Accident 
arising  from  Defective  JFbnces. 

A  railway  crossed  an  occupation 
way  which  connected  lands  of  the 
plaintiff  lying  on  each  side  of  the 
railway,  and  which  was  also  a  public 
footway.  The  crossing  being  on  the 
level,  at  the  point  of  intersection  the 
Bailway  Company  put  up  high  gates 
of  which  they  gave  a  key  to  the  plain- 
tiff. The  gat^  obstructed  the  foot* 
way,  but  the  Company  did  not  make 
a  bridge  over  the  railway,  or  provide 
a  stile  for  foot  passengers  in  pursu- 
ance of  8  <fe  9  Vict.  c.  20,  ss.  46,  61, 
68.  The  key  having  been  lost,  one 
of  the  gates  was  left  open,  and  some 
colts  of  the  plaintiff  having  esci^ed 
on  to  the  railway  were  killed  by  a 
passing  train. — Held,  that  it  was  a 
question  for  the  jury,  whether  the 
plaintiff  by  his  own  negligence  had 
contributed  to  the  accident. 
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Semhle,  that  if  the  fence  of  a  rail- 
way  obstructs  a  way,  it  is  the  duty 
of  persons  having  a  right  to  use  the 
way  not  to  prostrate  the  gates  in 
order  to  abate  the  obstruction,  but 
to  seek  their  remedy  in  a  Court  of 
law.  EllU  V.  The  London  and  South 
Western  Bailtoay  Oompany,         424 

RAILWAY    AND     CANAL 
TRAFFIC  ACT. 

See  CA.BBIZB,  (2). 

RESIDENCE. 

(I).   Of  Attesting  Witness  to  Bill  of 

Sale. 

See'Bihi^  or  Salie. 

(2).  To  pve  Jurisdiction. 
See  CouifTY  Coubt,  (6). 

REVENUE. 

(1).  Agreement — Stamp. 

The  following  document  given  by 
the  plaintiff  to  the  defendant  was 
held  to  require  a  stamp  as  an  agree- 
ment: "August  2.— According  to 
Mr.  H.'s  (the  defendant)  request, 
the  land  at  B.  under  Mr.  E.,  I  will 
be  bound  for  till  next  Ladv  Day. — 
Rent48Z."     Qlaver  y.  Halkett,   487 

(2).  Succession  Duty  Act,  1853,  ss.  2, 
IS^  Successor — Person  *' esemp- 
teij^'  from  Fayment  under  Legacy 
Duty  Acts. 

A  testator  bequeathed  to  trustees 
5000?.  in  trust  to  invest  the  same 
and  pay  the  dividends  to  his  daughter 
during  her  life,  and  upon  further 
trust  after  her  death  for  her  children, 
equally  to  be  divided  amongst  them. 
The  testator  died  in  1803,  at  which 
time  no  duty  was  payable  on  legacies 
to  children  or  grandchildren.     His 


daughter  died  after  "  The  Succession 
Duty  Act,  1853,"  came  into  opera- 
tion. By  the  2nd  section  of  that 
Act,  "  every  past  or  future  disposi- 
tion of  property  by  reason  whereof 
any  person  has  or  shall  become  be- 
neficially .entitled  to  any  property 
upon  the  death  of  any  person  dying 
after  the  commencement  of  that  Act, 
shall  be  deemed  to  have  conferred, 
or  to  confer,  on  the  person  entitled 
by  reason  of  such  disposition  a  *  suc- 
cession."* By  flection  18,  no  duty 
shall  be  payable  "  by  any  person  in 
case  of  a  succession,  who,  if  the  same 
were  a  legacy  would  be  exempted 
from  the  payment  thereof  under  the 
legacy  duty  Actay--Held,  first,  that 
the  interest  of  the  testator's  grand- 
children in  the  property  bequeathed 
to  them  was  a  "succession"  within 
the  meaning  of  that  Act :  Secondly, 
that  it  was  not  within  the  exemption 
of  the  18th  section,  since  that  ap- 
plied only  to  express  exemptions  by 
former  Acts,  and  consequently  that 
succession  duty  was  chargeable.  IT^e 
Attorney  General  v.  Fitzjohn  and 
Another,  ^^ 

Succession  Duty  Act,  1853,  *.  21 — 
Ferson  "  Competent  to  Dispose  by 
WilV — Successor  a  Lunatic. 

By  the  2l8t  section  of  ,"  The  Suc- 
cession Duty  Act,  1863,"  the  duty 
chargeable  on  the  succession  to  real 
property  shall  be  paid  by  eight  half- 
yearly  instalments :  "  Provided  that 
if  the  successor  shall  die  before  all 
such  instalments  shall  have  become 
due,  then  any  instalment  not  due  at 
j  his  decease  shall  cease  to  be  payable, 
except  in  the  case  of  a  successor  who 
shall  have  been  competent  to  dispose 
by  will  of  a  continuing  interest  in 
such  property,  in  which  case  the  in- 
stalments unpaid  at  his  death  shall 
be  a  continuing  charge  on  such 
interest."— //tfW,   that    the    words 
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"  competent  to  dispose  by  will"  had 
reference  to  the  interest  in  the  pro- 
perty and  not  to  the  personal  capa- 
city; and  therefore  that  the  duty 
was  chargeable  notwithstanding  the 
successor  was  incompetent  to  make 
a  will  by  reason  of  lunacy  or  co- 
verture. The  Attorney  Oeneral  v. 
Hallett,  368 

(3).  Chmpanies  Clauses  Consolidation 
Act  (Scotland),  1845— Proia/^— 
Shares  in  Railway  Companies  in 
Scotland — Inventory — 48  Oeo,  3, 
e.  149,  s.  38. 

A  testator,  domiciled  in  England, 
having  died  in  the  province  of  x  ork, 
his  property  within  that  province 
was  sworn  under  100,000/.,  and  the 
wiU  having  been  proved,  probate 
duty  was  paid  on  that  amount.  The 
testator's  personal  property  actually 
in  that  province  amounted  to  98,221Z. 
in  addition  to  which  he  was  possessed 
of  shares  in  railway  Companies  in 
Scotland,  (such  Companies  being 
constituted  under  the  Companies 
Clauses  Consolidation  (iSl^o^Zait^)  Act, 
1845),  to  the  value  of  5715/.  In 
pursuance  of  the  19th  and  20th  sec- 
tions of  that  Act  the  executors  pro- 
duced the  probate  with  the  proper 
declaration  to  the  secretaries  of 
the  severs]  railway  Companies,  and 
caused  their  own  names  to  be  in- 
serted in  the  register  of  shareholders 
at  the  chief  offices  of  the  said  Com- 
panies in  Scotland;  but,  although 
more  than  six  months  had  elapsed, 
did  not  exhibit  an  inventory  pro- 
perly stamped  in  the  Commissary 
Court  in  Scotland,  8«  required  by 
the  48  Geo.  3,  c.  149,  s.  38.  In 
an  information  for  penalties  for  not 
exhibiting  such  inventory . — Held, 
that  the  duty  imposed  on  executors 
by  the  48  Geo.  3,  c.  149,  s.  38,  to 
exhibit  in  the  Court  of  Scotland  an 
inventory  properly  stamped,  is  not 


affected  by  the  8  &  9  Vict.  c.  17, 
s.  20,  and  that  therefore  the  duty  on 
such  inventory  was  payable  in  Scot- 
land in  respect  of  trie  shares.  The 
Attorney  Chnerai  v.  John  Higyins  and 
Others,  339 

SALE  OF  GOODS. 
See  CoKTSAOT,  (1),  (2). 

SCAVENGER. 

See  Towns  Ikpbgteksnt  CLA.irsEB 
Act,  1847. 

SCIRE  FACIAS. 
JPlea  in. 

See  C0MPA.KIEB  CLA.rBE8  Consoli- 
DATioK  Act. 

SERVANT. 

Absenting  himself  from  Master's 
Service  after  firmer  Conviction — 
jFbrm  of  Conviction. 

B.  agreed  with  H.  &  Co.  to  serve 
them  as  a  potter  firom  the  11th  Nov. 
1856  till  the  11th  Nov.  1857.  •  He 
entered  the  service,  but  a  dispute 
having  arisen  between  him  and  his 
employers  as  to  bis  wages,  he  left 
the  service  on  the  10th  March,  1857. 
On  the  18th  of  March  he  was  con- 
victed bv  a  justice  of  the  peace  for 
unlawfully  absenting  himself  from 
his  employer's  service,  and  sentenced 
to  one  month's  imprisonment,  with 
hard  labour,  in  the  House  of  Cor- 
rection. On  the  17th  April  he  was 
discharged  from  prison,  and  on  the 
29th  was  requested  by  H.  &  Co.  to 
return  to  their  service,  but  refused. 
On  the  13th  May  he  was  again  con- 
victed by  a  justice,  on  a  charge  of 
unlawfully  absenting  himself  from 
the  service  of  H.&  Co.,  and  sentenced 
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SERVANT. 

to  one  month's  imprisonment,  with 
hard  labour,  in  the  House  of  Correc- 
tion. A  writ  of  habeas  corpus  having 
iraued,  the  governor  of  the  House  of 
Correction  returned  that  he  held  B. 
in  custody  under  the  warrant  of  a 
justice,  which  after  reciting  that 
complaint  on  oath  hath  been  made 
to  him  that  B.  on  the  11th  November 
last  contracted  and  agreed  with  H. 
&  Co.  to  serve  them  as  a  potter,  in 
their  business  as  potters,  until  the 
11th  November  next,  and  "having 
entered  upon  and  worked  under  such 
agreement,  and  the  term  of  his  con- 
tract being  unexpired,  the  said  B.  did 
on  the  29th  April  last  unlawfuUv 
misdemean  and  misconduct  himself 
in  his  said  service  by  neglecting  and 
absenting  himself  from  his  said 
master's  service  without  the  leave  of 
his  said  master,  contrary  to  the  pro- 
visions of  the  statute  in  such  case 
made  and  nrovided.  And,  whereas 
the  said  B.  being  now  brought  before 
me  the  said  justice  to  answer  the 
said  complaint,  and  I  having  duly 
examined  into  the  nature  thereor : 
Do  adjudge  the  said  complaint  to  be 
true,  it  appearing  to  me  as  well  upon 
the  examination  on  oath  of  M.  in  the 
presence  of  the  said  B.  as  otherwise, 
that  the  said  B.  having  contracted 
as  aforesaid  to  serve  the  said  H.  & 
Co.  as  a  potter  in  their  business  of 
potters,  and  the  term  of  his  contract 
being  unexpired,  did  on  the  29th  of 
April  last  misdemean  and  misconduct 
himself  in  his  said  service,  by 
neglecting  and  absenting  himself 
from  his  said  master's  service  without 
the  leave  of  his  said  master:  I  do 
therefore  convict  him  the  said  B.  of 
the  said  offence,  and  do  order  and 
adjudge  that  the  said  B.  for  his  said 
offence  be  committed  to  the  House 
of  Correction  at  8.,  there  to  remain 
and  be  held  to  bard  labour  for  the 
space  of  one  calendar  month.  These 
are  therefore  to  command  you,"  Ac. 
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Held:  First,  that,  assuming  the 
contract  was  dissolved  by  the  con- 
viction, affidavits  might  be  used  for 
the  purpose  of  shewing  that  the 
absenting  in  respect  of  which  the 
second  conviction  took  place  was  the 
not  returning  to  the  service  after  the 
expiration  of  the  imprisonment  under 
the  first  conviction,  for  in  that  case 
the  justice  had  no  jurisdiction :  Per 
JPoilocky  C.  B.,  and  WaUon^  B. ; 
Martin^  B.  dubitante,  Bramwell,  B., 
dissentiente. 

Secondly :  That  the  contract  was 
not  dissolved  by  the  first  conviction : 
Per  BramtDell,  6.,  and  WaUany  B. ; 
Bollock,  C.  B.,  dissentiente,  Martin, 
B.,  dubitante. 

Thirdly :  That  the  conviction  was 
not  open  to  the  objection  that  it  did 
not  afl&rmatively  appear  that  B.  had 
entered  the  service,  or  to  the  objec- 
tion that  the  adjudication  was  made 
on  evidence  other  than  that  taken 
in  the  presence  of  B. :  Per  totam 
Curiam. 

Fourthly :  That  the  conviction  was 
bad,  inasmuch  as  the  justice  had  not 
adjudicated  as  to  an  abatement  of 
wages  during  the  period  of  imprison- 
ment :  Watson,  B.,  dissentiente.  In 
re  William  Baker,  219 

SHERIFF. 
See  Elegit. 

BXECUTIOW. 

MXBOAKTILE  LaW  AmeKDMEI^T 

Act. 

Notice  to  London  Agent  of. 

In  an  action  against  a  sheriff  for 
not  arresting  under  a  ca.  sa.,  in  order 
to  connect  the  sheriff  with  the  trans- 
action the  bailiff  (who  had  not  been 
served  with  a  subpoena  duces  tecum) 
proved,  that  when  the  defendant 
went  out  of  office  the  warrant  was 
sent  to  the  persons  who  acted  as  the 
London  agents  while  the  defendant 

SXCH. 
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was  sheriff,  and  who  were  also  bis 
attomies  on  the  record.  Held,  that 
notice  to  them  to  produce  the  war- 
rant, after  the  defendant  had  gone 
out  of  o£Bce,  was  sufficient  to  entitle 
the  plaintiff  to  give  secondary  eyi- 
dence  of  its  contents.  Suter  t. 
Burrell,  867 


SHIPPING. 

See  IirstTBAKCE. 
NAVIGA.TI01f. 

(1).  Contract —  Authority  of  Ship^s 
Susband, 

H.  being  the  owner  of  a  steamer 
sold  32-64th  shares  in  her  to  M'C. 
&  Co.,  and  agreed  that  they  should 
bare  the  full  and  exclusive  cQrection, 
management  and  control  of  the  said 
steamer,  to  be  dealt  with  and  ma- 
naged hj  them  as  managing  owners 
and  ship's  husbands  as  they  might 
think  best  without  any  let  or  hind- 
rance of  the  said  H.,  and  as  such 
managing  owners  and  ship's  hus- 
bands should  have  5  per  cent,  on 
the  gross  earnings  to  be  made  or 
produced  in  any  employment  or 
service  in  which  the  vessel  might  be 
engaged  by  them.  It  being  part  of 
the  agreement  that  M'C.  &  Co.  were 
to  pay  to  H.  900Z.  as  a  charter  for 
his  82-64ths  for  the  first  six  months, 
for  which  sum  M'C.  &  Co.  were  to 
have  the  entire  use  and  control  of 
the  steamer  and  all  her  earnings  for 
that  period.  Bepairs  having  become 
necessary  during  the  continuance  of 
the  charter,  ^eld,  that  under  the 
agreement  M'C.  &  Co.  had  power,  as 
ship's  husbands,  to  bind  H.  by  con- 
tracts for  such  repairs,  and  that  such 
repairs  having  been  done,  H.  was 
liable  for  the  price  to  the  persons 
employed  by  M^C.  &  Co.  as  agents 
for  the  parties  liable.  Preston  ttnd 
Others  v.  Tamplin  and  Holmes^    868 


H.,  being  the  owner  of  a  steam 
vessel,  sold  d2-64th  shares  in  her  to 
IVrC.  &  Co.,  and  agreed  that  they 
should  have  "  the  AiU  and  exclusive 
direction,  management  and  control 
of  the  said  vessel,  to  be  dealt  with 
and  managed  by  them,  as  managing 
owners  and  ship's  husbands,  as  they 
might  think  best,  without  any  let  or 
hindrance  of  the  said  H. ;  and,  as 
such  managing  owners  and  ship's 
husbands,  shomd  have  6  per  cent,  on 
the  gross  earnings,  to  be  made  or 
produced  in  any  employment  or  ser- 
vice in  which  the  vessel  might  be 
engaged  by  them ;  and  further,  that 
M'C.  &  Co.  shall  from  henceforth  be 
and  become  the  managing  and  the 
exclusive  owners,  for  the  purpose  of 
emplojring  the  said  vessel  m  any 
service  they  may  think  fit.  It  being 
part  of  this  agreement  that  M'C.  & 
Co.  were  to  pay  to  H.  9002.  as  a 
charter  for  his  82-64th  shares  for 
the  first  six  months,  for  which  sum 
M'C.  &  Co.  were  to  have  the  entire 
use  and  control  of  the  steamer  and 
all  her  earnings  for  that  period." 
Bepairs  having  become  necessary 
during  the  continuance  of  this  char- 
ter.—^dW,  by  the  Court  of  Ex- 
chequer Chamber  (affirming  the 
judgment  of  the  Court  of  Joxche- 
quer),  that  under  the  agreement 
M'C.  &  Co.  had  power,  as  ship's 
husbands,  to  bind  H.  by  contracts 
for  such  repairs;  and  that  such 
repairs  having  been  done,  H.  was 
liable  for  the  price  to  the  persona 
employed  by  M'C.  &  Co.  as  agents 
for  the  parties  liable.  Freston  v. 
Ibmplin  and  Holmes,  684 


(2).  Disabled  Sh^'-Fower  of  Master 
to  hind  Owner  of  Oaraohy  Contract 
— Charter-party--  JVarranty, 

A  cargo  of  guano  was  shipped 
from  the  Chinca  Islands  to  London 


SPECIFICATION. 


TOWNS  CLAUSES  ACT.    929 


by  the  "  Oriente."  The  "  Oriente  " 
having  become  diaabled,  put  into 
Valparaiso,  was  condemned  and  her 
cargo  taken  out  of  her.  The  captain, 
**  for  account  and  risk  of  the  owner 
of  the  cargo,"  chartered  the  **  Fairy 
Queen*'  to  take  on  ^the  cargo 
brought  by  the  'Oriente,'  beinf 
470  tons  more  or  less,  not  ezoeecU 
ing  what  she  can  reasonably  stow," 
at  the  rate  of  5/.  2«.  6d.  per  ton. 
The  owner  of  the  cargo  had  an  agent 
at  Valparaiso  of  which  the  captains 
of  the  "Oriente"  and  the  "Fairy 
Queen"  were  aware,  but  no  refer- 
ence was  made  to  him.  After  the 
guano  had  been  loaded  on  board, 
the  "Fairy  Queen,"  the  captain  of 
that  vessel  said  that  he  had  not 
more  then  850  tons  on  board,  and 
ultimately  the  captain  of  the  "  Ori- 
ente" agreed  that  fireight  should  be 
paid  on  the  full  quantity  of  guano 

in  order  to  cany  out  the  agreement 
a  bill  of  lading  was  signed  by  the 
captain  of  "  Fairy  Queen,"  making 
the  guano  deliyerable  to  M.  &  Co., 
the  agents  for  the  general  average 
settlement  of  the  "Oriente,"  or  their 
assigns,  he  or  they  paying  freight 
for  the  guano  as  470  tons,  as  per 
charter-party.  —  Held:  First,  toat 
the  master  of  the  "  Oriente"  had  no 
power  to  bind  the  owners  of  the 
carffo  to  pay  the  freight  mentioned 
in  the  bill  ot  lading.  Secondly,  that 
the  charter-party  contained  no  war- 
ranty that  the  cargo  amounted  to 
470  tons  more  or  less ;  and  therefore 
the  owners  of  the  cargo  were  not 
liable  under  the  charter-party  for 
not  loading  a  full  cargo.  Oibbs  and 
Others  V.  Chey  and  Others,  Orey 
and  Others  v.  GUbbs  and  Others,    22 

SPECIFICATION. 

See  CovBWAiTT,  (2). 
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SPMNGS. 
Bight  to. 

See  LsASB. 
Watbb. 

STAMP. 
On  Agreefnentm 

See  BxTBiruB. 

STATUTE. 

ConstruetioH — Betromeetive   Opera- 
tion of. 

See  MBBOAiTTiiiB  Law  Ahbfdmbvt 

Act. 

STATING  PEOCEEDINGS. 

WUhin  what  Time  Application  to  he 

made. 

See  Chbltbkham  IicPBOVBiiBirT 

Act. 

SUCCESSION  DUTY  ACT,  1853. 
See  Bbvxkub,  (2). 

TOWNS  IMPEOVEMENT 
CLAUSES  ACT,  1847. 

Cleansing  Streets — lAabUity  qf  Com- 
missioners to  remove  Dust  and 
Ashes  from  Manufactories. 

Sections  87  to  98  of  the  Towns 
Improvement  Clauses  Act,  1847,  are 
under  the  general  heading,  "  and 
withrespect  to  cleansing  the  streets." 
Section  87  enacts  (inter  alia),  "  that 
the  commissioners  shall  cause  all  the 
dust,  ashes  and  rubbish  to  be  carried 
away  from  the  houses  and  tenements 
of  the  inhabitants  of  the  town  or 


I 
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^ct  within  the  limits  ottbespe- 
a«l  Act  at  amrenient  hoora  JS 
ton«-  Section  50  of  the  Binnine- 
h«a  Imi«>»mnent  Act,  1S51,  «*cto, 

;„:»  ^  '"'^  *<*  ^'^  promion  there! 
"Mfter  contained  the  cLwim.  of  the 
1^   ]^P«>Teinent  CkuBes  Act, 
^^  with  respect  to  deansing  the 
•^.  «haU  bTincorporatedVith 
md  form  part  of  this  Art."    Brthe 
S7th  section  of  the  same  Art,  "the 
«™«UcUnses  of  the  Towns  Improre- 
^tCUuses  Art,  lgi7,  numbered 
f^^^elj  87.  Ac,  shaU  not  extend 
to  ^huuls  used  as  a»ble.  me«low, 
or  parture  ground  only,  or  to  wood 

SnP^  °*^  Salens,  g«den 
aUotmente  or  nurseiy  ground^  or  to 
^  buddmga  or  denosit  on'  such 
S^r^J2  ***  ?°^  "^^  «•  footways 

-SKV^'^'T  -^Pectirely^ 
-iffifW,  that  under  these  sections  the 

toZTT"  *^  ''*•*  compellable 
to  remoTe  from  a  manufiictoiV^dust 
ashes  and  rubbish  arising  frSi  tt« 
^mburtion  of  coall^hSLl^ 

SLTf  *'^*^«  niimufarture  "f 
^  .*°e'»  /^ithin    the    bo«,ugh 

^j^^^  of  tke  Bar^K  of  si: 
'  45 


j  ted  to  the  cmThold.  At  tiie  tune 
of  the  death  of  the  tedatorllie  haids 
v^B^  in  the  poBBeBBkm  of  the  defend- 
>at,  to  whom  F^  with  the  aeaait  of 

<me  of  the  phuntia^  aftervuds  re-kt 
them  in  h^  own  name.     The  pbin- 
tifi  then  gare  notioe  to  the  defend- 
ant to  par  the  rent  to  them.--i7eU; 
uiat  an  action  for  nse  and  oocaptt- 
ti<Mi  would  not  he  hj  the  phd«4^ 
againat  the  defendant,  hecanae  no 
contract  ooold  he  implied  between 
them,  there  having  been  an  ariirfaiig 
contract  between  the  defendant  and 
F^  and  the  occupation  baring  been 
bj  pennifision  of  P.     Okmdkward 
amd  BligJU  Y.  Ford,  446 

USUET. 


See  IiXBeAUTT. 
VAGEANT  ACT. 


requenHn^  Flaifbrm  of  .»»^«_ 
^tUm  with  itUent  to  commit 
Jfehny. 


TEOVEB. 

^Evidence  of  Convereion. 

See  DiSTBEBs. 

UNITY  OF  SEISIN. 
See  Phbscbiption. 

USE  AND  OCCUPATION. 

^y  Tmetee-^On  aletHng  hj,  Ce^ui 
2^  Trust 

ine  plamtiffa  in  tnwt  for  P.  for  life 
but  the  plaintiffs  were  ne;er  ^S^ft! 


[  A  commitment  under  the  4th 
section  of  the  Vagrant  Act,  5  Geo.  4, 
c.  83,  stated  that  the  prisoner  being 
a  suspected  person,  on  Ac.,  at  the 
mlway  station  in  the  pariah  of  Ac. 
the  same  being  at  the  time  apUuse 

iJ^^^""  ^rfc,  did  fojquent  the 
fl^orm  of  the  said  station  with 
mtent  to  commit  felony.— /Wrf  suf- 
ficient.     In  re  WUUam  DooU,    149 

WABEANTT. 

5^  INSUBAITOE  OK  ShipS,  (1),  (2). 

On  sale  qf  Goods  ^^offdr  average 
Qualify.'*  ^ 

See  CoirrHACT. 
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WATEE. 

(1).  Oa»eforf(niling — Againtt  airan- 
ger  hy  person  taking  Water  hy 
lAeenee  qf  Owner, 

The  plaintiff  by  permisflion  of  a 
canal  Company,  made  a  communica- 
tion from  the  canal  to  his  own  pre- 
mises,  by  which  water  got  to  those 
premises,  and  with  which  water  he 
fed  the  boilers  of  his  engine.  The 
defendant,  without  any  right  or  per- 
mission from  the  Company,  fouled 
the  water  in  the  canal,  whereby  the 
water  as  it  came  into  the  plaintiff's 
premises  was  fouled,  and  by  the  use 
of  it  the  plaintiff's  boilers  were  in- 
jured.— Held^  that  the  plaintiff  might 
maintain  an  action  against  the  de- 
fendant for  thus  fouling  the  water. 

A  declaration  alleged  that  the 
plaintiff  was  possessed  of  steam- 
engines  and  boilers,  and  had  used 
and  enjoyed  the  benefit  and  advan- 
tage of  the  waters  of  a  certain  canal 
to  supply  the  same,  and  which  waters 
ought  to  have  flowed  without  the  foul- 
ing thereinafter  mentioned :  yet  the 
defendant  wrongfully  discharged  into 
the  water  of  the  canal  foul  materials 
and  thereby  rendered  the  waters 
foul,  whereby  the  plaintiff's  engines 
and    boilers    were    injured. — Ileldy 


that  the  declaration  was  good,  for 
though  there  may  be  no  right  to 
water,  there  may  be  a  right,  if  it 
comes  or  is  sent,  to  have  it  come  or 
sent  without  pollution.  Whaley  and 
Another  y.  Laing^  476 

(2).   Underground   Water^TUle  of 
Owner  of  Surface  to. 

The  owner  of  a  mill  on  the  banks 
of  a  river  cannot  maintain  an  action 
against  a  land-owner,  who  sinks  a 
deep  well  on  his  own  land  and  by 
pumps  and  steam-engine  diverts  the 
underground  water  which  would 
otherwise  have  percolated  the  soil 
and  flowed  into  the  river  by  which, 
for  more  than  sixty  years,  the  mill 
was  worked.  Chasemore  v.  Richards^ 
Clerk  to  the  Croydon  Local  Board  of 
Health,  168 

(3).   Underground  Springs — Demise 

of' 

See  Lease. 

WAY. 

Bemedy  in  case  of  Obstruction  qf  by 

JBailway. 

See  Bailwat    Clauses  Consoli- 
dation Act. 
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district  within  the  limits  of  the  spe- 
cial  Act  at  comenient  h^  and 
times."    Section  50  of  the  Bmnmg- 
ham  Improvement  Act,  1851,  emarts, 
« that,  subject  to  the  provision  thew^ 
inaftei  contained  the  clauses  of  the 
Towns  Improvement  Clauses  Act, 
1847,  with  respect  to  cleansmg  the 
Btreets,  shall  be  incorporated  ^th 
Sdfom  part  of  this  Act."    By  the 
57th  section  of  the  same  Act,    me 
several  clauses  of  theTownsImMOve- 
mlnt  Clauses  Act.  1847    numWd 
respectively  87,  &c.,  shaU  not  extend 
to  mj  Unds  used  as  arable,  meadow, 
or  paiture  ground  only,  or  to  wood 
lan^    or  market  gardens,   garden 
allotment^  or  nursery  grounds,  or  to 
any  buildings  or  deposit  on  such 
lands,  or  to  any  roais  or  footways 
intersecting  the  same  "spertively. 
—HeU,  that  under  these  sections  the 
commissioners  were  not  compeUable 
to  remove  from  a  manufactory,  dust, 
ashes  and  rubbish  ariang  from  the 
combustion  of  coal,  and  otherwise  m 
the  course  of  the  manufacture  ot 
edge   tools    within    the   horough 
^jl.  Lyndon  V.    T.  Standbrt^e, 
Town  Clerk  of  the  Borough  of  Bt^ 
minghun, 

TEOVER. 

Evidence  of  Conversion. 

See  DiSTBBSS. 

UNITY  OF  SEISIN. 
See  Pmssobiption. 

USE  AND  OCCUPATION. 


WABB.ANTY. 

one  of  the  phnntiffs,  ""f^^^jain. 
them  in  her  own  mune-  ^^^g^. 
tiffs  then  gave  notaoe  to  fte  de^ 
anttopaythere^toth^-^J^*'* 

that  an  ajt^^;^ /«'  M  plaint 

tion  would  1^0*/®,°!'  >l^u8e  no 
against  the  defendant,.^<»^^ 

^ntract  could  be  «»pli^„^S 
iSem,  there  taking  been  an  ®^| 

c«ntict  between  the  d«fe^*J^ 
^..andthe.occup.*ionh«nng^ 

by  permisflion  of   * .     ^i^wrva 


by  permisflion 
c!^  Blight  V.  Ford, 


USUBT. 

See  ILLBOAXITT. 

VAGBANT  ACT. 

FrequmHng  Flatfarm   of  Bc^ 
Station    with    intent    to    eommU 

Felony- 

A  commitiMnt  under  tte  4th 
section  of  the  Vagrant  A.ct,  &  Gf^i^ 
c.  83.  stated  that  the  P™f  «' J^ 
a  suspected  person,  on  &c.,  at  the 
Railway  station  in  the  parish  of  &c^ 
£1L  being  at  t^«  *:^«  *  P^ 
of  pubUc  resort,  did  fre^e^M"^ 
plakrm  of  the  s«d  8tot»«\-^ 
Stent  to  commit  felony.-HfW  s^ 
Snt.    InreWmmO^,    140 

WAEBANTT. 

See  iHStmAKOB  oh  Ships,  (1),  (2)- 
SHiPPWa,  (2). 


Bv  Tnutee—On  a  letting  ig  Cettui 

que  Trutt.  \  On  tale  qf  Ooodt  "offiir  average 

Copyhold  lands  were  ^vised  to  Qualify'' 

the  pWtife  in  trust  for  E.  for  Ule,  ^^  Cowthaot. 

but  the  pkintiffs  were  never  admit- 
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WATEE. 

(1).  Casefarfouling — Against  ttran^ 
ger  by  person  taking  Water  hy 
lAcenee  qf  Owner. 

The  plaintiff  by  permission  of  a 
canal  Company,  inade  a  communica- 
tion from  the  canal  to  his  own  pre- 
mises, by  which  water  got  to  those 
premises,  and  with  which  water  he 
fed  the  boilers  of  his  engine.  The 
defendant,  without  any  right  or  per- 
mission from  the  Company,  fouled 
the  water  in  the  canal,  whereby  the 
water  as  it  came  into  the  plaintiff's 
premises  was  fouled,  and  by  the  use 
of  it  the  plaintiff's  boilers  were  in- 
jured.— Held,  that  the  plaintiff  might 
maintain  an  action  against  the  de- 
fendant for  thus  fouling  the  water. 

A  declaration  alleged  that  the 
plaintiff  was  possessed  of  steam- 
engines  and  boilers,  and  had  used 
and  enjoyed  the  benefit  and  advan- 
tage of  the  waters  of  a  certain  canal 
to  supply  the  same,  and  which  waters 
ought  to  have  flowed  without  the  foul- 
ing thereinafter  mentioned :  yet  the 
defendant  wrongfully  discharged  into 
the  water  of  the  canal  foul  materials 
and  thereby  rendered  the  waters 
foul,  whereby  the  plaintiff's  engines 
and    boilers    were   injured. — Ileldy 


that  the  declaration  was  good,  for 
though  there  may  be  no  right  to 
water,  there  may  be  a  right,  if  it 
comes  or  is  sent,  to  have  it  come  or 
sent  without  pollution.  Whaley  and 
Another  v.  LoMig,  476 

(2).   Underground   Water^TUle  of 
Owner  of  Surface  to. 

The  owner  of  a  mill  on  the  banks 
of  a  river  cannot  maintain  an  action 
against  a  land-owner,  who  sinks  a 
deep  well  on  his  own  land  and  by 
pumps  and  steam-engine  diverts  the 
underground  water  which  would 
otherwise  have  percolated  the  soil 
and  flowed  into  the  river  by  which, 
for  more  than  sixty  years,  the  mill 
was  worked.  Chasemore  v.  Bichitrds, 
Clerk  to  the  Oroydon  Local  Board  of 
Health,  168 

(3).   Underground  Springs — Demise 

of 

See  Lease. 

WAT. 

Bemedg  in  case  of  Obstruction  of  by 

Bailway. 

See  EAJLWA.T    Clauses  Consoli- 
dation Act. 
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WAEEANTY. 


district  within  the  limits  of  the  spe- 
cial Act  at  conyenient  hours  and 
times."  Section  50  of  the  Birming- 
ham Improyement  Act,  1851,  enacts, 
"  that,  subject  to  the  provision  there- 
inafter contained  the  clauses  of  the 
Towns  Improyement  Clauses  Act, 
1847,  with  respect  to  cleansing  the 
streets,  shall  oe  incorporated  with 
and  form  part  of  this  Act."  By  the 
67th  section  of  the  same  Act,  "  the 
several  clauses  of  the  Towns  Improve- 
ment Clauses  Act,  1847,  numbered 
respectively  87,  Ac,  shall  not  extend 
to  any  lands  used  as  arable,  meadow, 
or  pasture  ground  only,  or  to  wood 
lands  or  market  gardens,  garden 
allotments  or  nursery  grounds,  or  to 
any  buildings  or  deposit  on  such 
lands,  or  to  any  roads  or  footways 
intersecting  the  same  respectively." 
— Held,  that  under  these  sections  the 
commissioners  were  not  compellable 
to  remove  from  a  manufactory,  dust, 
ashes  and  rubbish  arising  from  the 
combustion  of  coal,  and  otherwise  in 
the  course  of  the  manufacture  of 
edge  tools  within  the  borough. 
W.  A,  Lyndon  v.  T.  Standhridgey 
Toum  Clerk  of  the  Borough  of  Bir- 
minghaniy  45 

TEOVEE. 

Evidence  of  Conversion, 
See  DiSTBESS. 

UNITY  OF  SEISIN. 
See  PsESOsiPTiON. 

USE  AND  OCCUPATION. 

Bg  Trustee — On  a  letting  hy  Cestui 
que  Trust, 

Cop)rhold  lands  were  devised  to 
the  plaintiffs  in  triist  for  F.  for  life, 
but  the  plaintiffs  were  never  admit- 


ted to  the  copyhold.  At  the  time 
of  the  death  of  the  testator  the  lands 
were  in  the  possession  of  the  defend- 
ant, to  whom  P.,  with  the  assent  of 
one  of  the  plaintiffs,  afterwards  re-let 
them  in  her  own  name.  The  plain- 
tiffs then  gave  notice  to  the  defend- 
ant to  pay  the  rent  to  them. — Held, 
that  an  action  for  use  and  occupa- 
tion would  not  lie  by  the  plaintiffs 
against  the  defendant,  beo&use  no 
contract  could  be  implied  between 
them,  there  having  been  an  existing 
contract  between  the  defendant  and 
P.,  and  the  occupation  having  been 
by  permission  of  P.  Churchward 
and  Blight  v.  Ford,  446 

USUET. 

See  Illegaxitt. 

VAGEANT  ACT. 

Frequenting  Platform  of  Bailway 
Station  with  intent  to  commit 
FeUmg. 

A  commitment  under  the  4th 
section  of  the  Vagrant  Act,  5  G^eo.  4, 
c.  83,  stated  that  the  prisoner  being 
a  suspected  person,  on  &c.,  at  the 
railway  station  in  the  parish  of  &e., 
the  same  being  at  the  time  a  place 
of  public  resort,  did  frequent  the 
platform  of  the  said  station  with 
mtent  to  commit  felony. — Held  suf- 
ficient.    In  re  William  Davis,    149 

WAEEANTY. 

See  Insubakos  ok  Ships,  (1),  (2). 
Shipping,  (2). 

On  sale  qf  Goods  ^^  of  fair  ar>er€tge 
Qtualitgr 

See  COBTTBACT. 
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WATEE. 

(1).  Ckueforfouling — Against  stran' 
ger  hy  person  taking  Water  hy 
Licence  qf  Owner. 

The  plaintiff  by  permisBion  of  a 
canal  Company,  made  a  communica- 
tion from  the  canal  to  his  own  pre- 
mises, by  which  water  got  to  those 
premises,  and  with  which  water  he 
fed  the  boilers  of  his  engine.  The 
defendant,  without  any  right  or  per- 
mission from  the  Company,  fouled 
the  water  in  the  canal,  whereby  the 
water  as  it  came  into  the  plaintiff's 
premises  was  fouled,  and  by  the  use 
of  it  the  plaintiff's  boilers  were  in- 
jured.— Held,  that  the  plaintiff  might 
maintain  an  action  against  the  de- 
fendant for  thus  fouling  the  water. 

A  declaration  alleged  that  the 
plaintiff  was  possessed  of  steam- 
engines  and  boilers,  and  had  used 
and  enjoyed  the  benefit  and  advan- 
tage of  the  waters  of  a  certain  canal 
to  supply  the  same,  and  which  waters 
ought  to  have  flowed  without  the  foul- 
ing thereinafter  mentioned :  yet  the 
defendant  wrongfully  discharged  into 
the  water  of  the  canal  foul  materials 
and  thereby  rendered  the  waters 
foul,  whereby  the  plaintiff's  engines 
and    boilers    were    injured. — Ileld, 


that  the  declaration  was  good,  for 
though  there  may  be  no  right  to 
water,  there  may  be  a  right,  if  it 
comes  or  is  sent,  to  have  it  come  or 
sent  without  pollution.  Whaley  and 
Another  y.  Laing,  476 

(2).   Undergrownd  Water^Title  of 
Owner  of  Surface  to. 

The  owner  of  a  mill  on  the  banks 
of  a  river  cannot  maintain  an  action 
against  a  land-owner,  who  sinks  a 
deep  well  on  his  own  land  and  by 
pumps  and  steam-engine  diverts  the 
underground  water  which  would 
otherwise  have  percolated  the  soil 
and  flowed  into  the  river  by  which, 
for  more  than  sixty  years,  the  mill 
was  worked.  Chasemore  v.  Richards, 
Clerk  to  the  Croydon  Local  Board  of 
Health,  168 

(3).   Underground  Springs — Demise 

of 

See  LXA.SX. 

WAT. 

Remedy  in  case  of  Obstruction  of  by 

Railway, 

See  Bailway    Clauses  Consoli- 
dation Act. 


THE    END. 
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